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NancyM. Morris, Secretary 
Securities and Exchange Commission 
100F Stree.6NE 
Washgton, DC 20549-9303 

re: Exantion h m Regstration Under Section 12(n) of the Securities ExchangeAct of 
1934for Foreign Private IssuersPile No. S7-Q4-08) 

Dear Ms. Morris: 

Deutsche Bank T w t  Company Americas ("Deutsche Bank'') submits this letter in 
response to Release No. 34-57350 of the U.S. Securities Exchange Commission (the 
c'Commission") requesting mmfllents on the proposed ammdmmts to Rule 12g3-2 under the 
U.S. SecuritiesExchange Act of 1934(the "Exchange Ad'). 

Dmtsche Bank is a depositary bad,  acting on behalf of foreign private issuers who have 
established or are seeking to establish dqositary receipts programs in respect of their equity 
shares, either in the United States through the issuance of American Depositary Receipts or 
elsewhere through the issuance of Global Depositmy Receipts, which are generally listed on 
either the Zondon Stock Exchange or the Luxembourg StockExchange. 

Overall, we view many of the proposed amendments as a step fornard and beIieve they 
appropriately address the concerns and difficulties of foreign private issuers while protecting 
U.S. investorsand the integrity of the U.S. securities markets. However, we view several of the 
pmpsed amendments as patentidy harmful to the Commission's objectives and public pohcy. 
This letter is intended to pmvide suggestions to fhther the Commission's objectives and to 
achieve fheunderlying goals of the proposed amendments. 

Yearly Compliance with TradirtgVolume Test 

We strongly oppose the Commission's proposed amendment which will cause a foreign 
issuer to lose its Rule 12g3-2(b) exemption (the "ExmptionY')if its U.S.trading volume exceeds 
20% of its worldwide trading volume (the "Trading Volume Test") for its most recently 
completed fiscal year, even if such issuer has fully complied with Rule 12g3-2(b)'s information 
publication requirement. The Commission has routinely recognized the value of ADR programs 
and the benefits they provide U.S. investors and has proposed these amendnamts, in part, to 
enmurage their formation.' We believe, however, that requiring yearly compliance with the 
Trading Volume Test will have the opposite effect. 

See Termhationof a ForeignPriwW Issuer'sRegistration of a Class of SecuritiesUnda Section 12(g) and Duty to 
File ReportsUnder Section 13(a) w 15(d) of tht SecuritiesExchange Act of 1934, Release No. 3655540, page 31 
(h&mh27,2007)(the ' ' D a m t i o n  Release'? and Exemptionfrom RegismtionUnder Section 1 2 0  of the 
SecwitiesExchange Act of I934 for Foreign Private Issuers, Exchange Act ReleaseNo. 34-57350, page 17 
(Febnmq 19,2008 ) (the "ExemptionRelease"). 
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We believe that the uncertainty caused by an mual compliance test, as opposed to the 

certainty available under the current approach, will in fact discourage foreign issuers from 
establishing new ADR programs and may cause foreign issuers to terminate existing ADR 
protgams. Based on our past experience, we believe that foreign issuers will be reluctant to 
establishor maintainAE3R programs if there is a passibility that such facilitiesmay subjectthem 
to campdsory registration under the Exchange Act. We believe this is especially true 
considering that, under the proposed amendments, a foreign issuer may lose its ability to claim 
the Exemption through no affirmative action of its own. In addition, if a foreign issuer 
inadv-tly exceeds h e  Trading Volume Test it cannst avoid registration by simply reducing 
its US. tradingvolume to comply with the Trading Volume Test,but rather it would be forced to 
reduce its U.S. trading volume below the 5% threshold established by Rule 12h-6. We also note 
that, in practice, the only way to reduce tradingvolume is to cancel the ADR program. 

These factm will all cause foreign issuers to be more reluctant to establish or maintain 
existing ADR programs and such reluctace would certainly be harmful to the Commission's 
ob~ectives and to U.S. investors. Investors would not only miss out on the potential benefit of 
new ADR programs, but they would be negatively aBectd if foreign issuers terminated existing 
ADR programs. In our view termination of ADR program would, in the Comatlission's own 
words, have "a detrimental impact on holders, imposing fees and other charges on investors and, 
when investors are cashed out, subjecting investors to unplanned tax consequences and limiting 
their investment choices. In addition, the Emmhti~nof ADR facilities will limit the ability of 
m y  US. investors to effect transactions in the securities of the subject foreign company.'" 

Requiring annual compliance with the Trading Volume Test will represent an extreme 
shift from the current approach wbere once the Exemption is obtained, the issuer may surpass the 
record holder thresholds as long as it complies with the information publication requirementsof 
Rule 12~3-2.3The Commission justifies this drastic shift by stating that they believe this 
treatment is warranted in order to protect U.S. investors; however, an explanation is not provided 
as to why the current approach, which has been in place since 1967, no longer sufficiently 
protects U.S. investors nor is support provided concerning how this new approach would provide 
U.S. investors with additional protection. 

When the Commission originally adopted Rule 12g3-2(b), it det&ed that the 
continuing improvement in the quality of the information being made public by foreign issuers 
warranted "the provision of an exemption from Section 12(g) for those foreign companies which 
have not sought a public market for their securities in the United States through public offering 
or stock exchange listing, and which Eumish the Commission catain information which they 
publish abroad pursuant to law or stock exchange rqu-at or which they send to their 
security holders.'' The Commission thusrecognized that U.S. investors are adequatelyprotected 
by the information which foreign issuers "publish abroad pusuant to law or stock exchange 
requirement or which they send to heir security holders" and therefore "fareign companies 
which have not sought a public market for their securities in the United States though public 
offering or stock exchange listing'' should not be burdened with registration under the Exchange 
Act. 

See page 31 of theDeregistmtionRelease. 

See page 17 of the Exemption Release. 


* See Adoption ofRules Relating to Foreign Securities,Exchange Act Release 34-8066, page 2 (April 28,1967). 
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We believe that the new requirement of annual compliance with the Trading Volume Test 

is not consistent with these principles. Further, it does not improve the disdosure available to 
U.S. investors nor does it a m r e  that only "foreign ~ampanieswhich have not sought a public 
market for their securitiesin the United States through public offering or stock exchange listing" 
are eligible for the exemption. As such, we bdiwe it is contray to public policy to potentially 
subject foreign issuers to compulsory registrationunder the Exchange Act for failing to comply 
with the Trading Volume Test,when such failure could result, not through their own efforts to 
create a '"public market for their securities in the United States through public offering or stock 
exchange listing", but merely fiom an increase in U.S. investor interest.. 

Ellminationof Written ApplicationProcess 

We support the Col9mission's proposed am&& which will eliminate Rule 12g3- 
213)'s written application process. By requiring an issuer to post the disclosure required by Rule 
12g3-2(b)(l)(iii) (the "Rule 12g3-2@) Information") on its website, such information wiIl be 
r e d y  and immediately aceessible by U.S. investors. In addition, posting the disclosure 
electronidly will eliminate the difficulty associated with accessing paper submissions and 
would be camistent with the Commission's stated objective of eliminating papa filings by 
foreign private issuers more generally. We believe that U.S. investors should have equal access 
to Rule 12g3-20 Information, regardless of whether the foreign private issuer provides that 
infomation pursuant to Rule 12@-2@) or Rule 12g3-2(e). Further, we believe that foreign 
private issuers will likely find electronic publication less burdensome than on-going paper 
submissions, which should encourage the establishment of additional ADR programs. 

Avdability of the Exemption to Issuers that Meet the Trading Volume Test, but 
have more than 300 U.S. Shareholders 

We support the Commission's proposed amendment which would allow an issuer to 
claim the Exemption if it meets the Trading Volume Test,even if it has 300 or more U.S. 
shareholdm. We agree that the TradingVolume Test is a more direct and less costly measure of 
the relative U.S.market interest in a forein private issuer's securities than one based on simple 
headcount. In addition, we agree with the Commission that the Trading Volume Test is superior 
to the original standard based on record holder data because it is a "more direct measure of the 
issuer's nexus with the U.S. market'',5 As such foreign issuers who were previously unable to 
claim the Exemptmnwill have the ability to establish ADR programs. 

Claiming the Exemption 

We think it is advisable to require issuers a ~ t i v e l y  to claim the Exemption and 
believe that they should be able to do so electronically by confbmhg that they meet the 
requirements for claiming the Exemption and by agreeing to provide the Rule 12g3-2@) 
Information on their website or an electronic delivery system. We also believe that U.S. 
investors will obtain additional protection h m  a requirement that foreign issuers affirmatively 
claim the Exemption since it will enmusage issuers to be diligent in ensuring beforehand h t  
they are in compliance with the relevant requirements. 

See page T of the D%sej@mtioe Release. 
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Requiring issuers to ai%matively claim the Exemption will also add it degree of 

formality to the process which will likely cause issuers to give the matter the due consideration 
a d  attention that it should demand. Afknatively claiming the Exemption should not be 
unnecessarilyburdensome and we believe that the most efficient way for issuers to do this would 
be to establish a simple yet secure system which allows issuers to obtain the neeessary stagdard 
EDGAR security codes and claim the Exemption via EDGAR,thereby adding itself to a list of 
exempted issuers hosted on the Commission% website. 

IssuerConsent Concedng UnspoasoredADR Programs 

We believe that in practice depositary banks obtain the issuer's consent before 
establishing an wqwllsored ADR program and that self-regulation in this regard has been 
sufficient to date. However, if the Commission felt that it was necessary to codify this 
requirement we believe that conseat should be implied by a lack of alhnative objection by the 
issuer following notification of intent by the depositary. In our experience, foreign issuers are 
o h  willing to allow a depositary bank to establish an ugsponssred ADR program but are 
reluctant to memorialize this in writing. We believe that, given the adequacy of the m t 
environment of self-replation, the protection provided issuers by the ability to affiatively 
object to the establishment of an umpaflsored ADR program and the benefit provided to U.S. 
investors by unspomored ARR program, consent should be implied by a lack of affirmative 
objectionby the issuer. 

VI, 	 Lass of ExemptionEligibilityDue toOther Factors 
" .

We do not think it is advisable to consider other factors or conditions in detemmmg 
whether a foreiga issuer is eligi'ble for the Exemption, particularly the number of securities sold 
to U.S.investors pursuant to one or more exempt transactions. Such an a m e n h a t  could 
potentially require a foreign issuer with minimal U.S. trading volume to register under the 
Exchange Act solely based on its use of private placements to sophisticated investors under 
established exemptions such as Rule 144k We believe that if the Cornmission wants to limit 
these txansactions, they should do so directly though an menrfment to the relevant rule as 
opposed to indirectly bugh Rule 12g3-2. In addition, we bdieve that increasing the 
mplexity of deteminbg whether a foreign issuer is eligible for the Exemption will ikther 
decreaseforeign issuers' willingness to establishor maintain ADR p r o m .  

VII. 	 Notice and Link to Electronic Delivery System Contsining bsuerfsNon-U.S. 
DisclosureDocuments 

We do not think it is advisable to require an issuer to note on its website that documents 
supplied to maintain the Exemption are available on an electronic delivery system and provide a 
link to tbat system. We believe that the relevant con- is that U.S. investors are able to quickly 
and easily access the Rule 12g3-2(b) Information and issuers should be provided with ffexibility 
as to bow they notify U.S. investors and publish the Rule 12g3-2(b) Information. We believe 
that the method which best protects U.S. investors, by providing notice of and access to an 
issuer's Rule 12@-2(b) Infixmation, without overly burdening issuers is to require the relevant 
website address to be provided when the issuer initially claims the Exemption via EDGAR (as 
referenced in Section IV above) and in any subsequent F-6 filings. 
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VIII. Additional Inferrnation Provided on Issuer's Website 

We do not think it is advisable to require an issuer to publish a list of its non-U.S. 
disclosure requirements on its Internet website or other information with respect to its eligibility 
for the Exemption. We agree with lthe Commission that U,S, investors will be able to ascertain 
many of the issuer's non-U.S. disclosure r e q w m t s  from a review of hose documents 
publicly available on its Internet website. Further,we believe that U.S. investors are primarily 
concerned with, a d  are protected by, the availability of an issuer's financial and operational 
information. Investors are not concaned with the mechanics of m issuer's compliance with 
Rule 12g3-2@). This is particularly the case in light of our belief articulated above, that the 
Commission should not quire  an issuer to comply with the Trading Volume Test on an ongoing 
basis once it originallycomplies with the requirementsof the Exemption. 

IX. Listing in an Issuer's Jwisdiction af Incorpration 

Although we a p e  that an issuer should be required to have a foreign listing, we do not 
think it is appropriate to require an issuer to maintain a listing in its jurisdiction of incorporation, 
organization or damicile instead of, or in addition to, a listing in its primary market. The 
"foreign Wing'' condition provides protection to U.S.investors by helping asme that there is a 
non-U.§. jurisdiction that principally regulates and ovasees the issuance and trading of the 
issuer's securities and the issuer's disclosure obligations. As such, a foreign listing makes it more 
likely h t  adequate disdosure will be available to U.S. investors for purposes of making 
investment alecisions about the issuer's securities. Considering that issuers are aften incorporated 
in a particular jurisdiction as a result of tax planning, a requirement to list in such jurisdiction 
appears arbitmy and no more likely to protect U.S. investors than the current requirement to list 
in its Krimary trading market. In addition, several jurisdictions where issuers are likely to 
incorporate due to tax considerations either do not have established securities exchanges or have 
exchanges with limited trading volumes, Therefore*the Exemption will not be available to 
issum incorpomted in such jurisdictions. Such a result would clearly run counter to the 
Commission's goal of encomging more foreign private issuers to claim the Exemption and 
increasingtradingof foreign company securities in the W.S. over-the-counter market.6 

Conclusion and Contacts 


Deutsche Bank appreciates the opportuniw to commenton the proposals contained in the 
Release. We me available to discuss with the Commission or its Staff any of our questions or 
further darifidon on our suggestions ~antainedin this letter. Please direct aI1enquiries to Jeff 
Margolick at 01144 20 7547 7649 or Tom Murphy at 011 4420 7547 0416. 

Respectfully submitted, 

Managing Director 
Deutsehe BankTrust Company Americas 

See page 71 of the ExemptionRelease. 
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