
DEPARTMENTOF THE T R E A S U R Y  

FINANCIAL CRIMES ENFORCEMENT NETWORK 


September 8,2008 

VIA ELECTRONIC MAIL TO: RULE-COMMENTS@%SEC.GOV 

Florence E. Harmon 
Acting Secretary 
I1.S. Securities and Exchange Commission 
100 F Street, N.E. 
Washmgton. DC 20549- 1090 

Re: 	File Number S7-Ib-08; Securilies Exc-kange Act Release No. 34-5804 7; Exempiion 
of Certain Foreign Brukrs or Dealers 

Dear Ms.Hannon: 

As the administrator of the Bank Secrecy Act, the Financial Crimes Enforcement 
lu'etw'ork ("FinCEN") thanks the Securities and Exchange Commission (the 
"Corun~ission")for its efforts in ensuring that U.S. brokerdealers comply with the Rank 
Secrecy Act and its implementing regulations. which safeguard the U.S. fmancial system 
from the abuses of financial crime, including money laundering, terrorist financing. and 
other illicit activity.' FinCEN appreciates the opportunity to comment on the recent 
proposal by the Commission to amend its Rule 1534,exempting from broker-dcalm 
registrationforeign entities thaf we engaged in certain activities with certain U.S. 
investors.' The Commission has requested comment on whether cenain aspects of its 
proposed amendment, particularly its proposal to pernlit a foreign brokerdealer m effect 
securirics t~ansactiomthat have h e n  solicited from certain U.S. persons, would present 
any Bank Secrecy Act concerns that should be addressed by the e omission.' Our 
conlnlents specifically are focused on that issue, 

R d e  1%-6 exempts a foreign broker-dealer fiorn the registration rcquiremcnts of 
the SecuritiesExchange Act \vhen the foreign broker-dealer engages in certain limited 

' ):itlCEN is the administrator of the Bank Secrecy Act under a rlclegalion of authority fiam the Secretary 
ofthe 'iYensuq. The UommT~sionha5 been delegated the authorit> to exfmlne hrokcr-dcalers for 
compliance with the Bank Secrecy Act md its implementing regulations 4 1 C'.F.R 11)3,56(aM6) 'Shc 
Commission exercises its delegalcd examinaLioo authority through i ts Rule 17a-8, ~rhichrequires a 
rzglstered bmkor-ddcr  thtt is subject to the Bank Secrecy Act and ITSimplemcntlng regi l lat i~n~ti) compl~  
with Bank Sccwcy Act rcporting. recurdkeeping, and record retention rsqurrcrnlrnrs 17 C.F R. ~5 240 l7n-
8 Br t~kr~s  1 ).Tee 1iso Ror,r~rt#kecping orid DcuiL*rx,46 Fed. Kcg 61$54 (Dec 17. 1 %  

I:'retrrpt,on t,~'C'e'rfrjir~Fort?~~yf 	 (July 8. 200R1( .l?nposed Rule")Hrt)ki3c.cor 13eole1r ,  73 Fed Reg >Cl!RI 
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activities within the United ~tates.~Paragraph (a)(3) of Rule 15a-6 presentfy includes an 
exemption for a forcign broker-dealer that solicits securities transactions in U.S. or 
foreign securities from certain U.S, investors.\providd that any resulting transactions 
are effected by the foreign brokerdealer through n registered brokerdea~er.~ The 
Commission has proposed to amend the exemption from registration contained in 
paragraph (a)(3) by expanding under it the types of U.S. investors that may be solicited 
by a foreign broker-dealer.' Additionally, the Commission has proposed. under proposed 
paragraph (a)(3)(iii)(A)(l), to pernlit a foreign broker-dealer that conducts a "foreign 
business" to effect transactions resulting %o~nthe solicitation of these U.S. investors and 
to maintain custody of funds and se~urities,~in a manner that a foreign broker-dealer 
operating under the exemption from registration in paragraph (a)('l) presently is permitted 
to do.?' 

A broker-dealer that is registered or requirtd to be registered with the 
Comnlission under the Securities Exchange Act, except for a brokcr-dealer that 1s noticc- 
registered with the SEC to conduct business in security futures, is obligated to comply 
with the Bank Secrecy Act and its implementing regulations." These regulations 
obligate a registered broker-dealer, among other things, to establish and impleinent an 

' 17 C.F.R. 9 240. I5a-6. 

17 C.F.R. 4 240.158-6(a)(3) {the exemption provided in paragraph (aX3) presently applies to transactions 
solicited from a "US. institutional investor or a "major U.S. institutional investor'' as those tenns are 
defined at 4 240.1Sa-6@)(4) and IS)). 

I 7 C.F.R. $ 240.15;~-6(5~#3).TOqualify for this excniption, a reglstereil broker-dealer is needed to etTect 
;in>transactions resulting ti.ort~thc foreign broker-dcatrr's solicitarion, except for negotiating heir tcrms. 
to issue confirmations and statements: to  extend or arrange for the extension of an!, credrt to the U S 
investors in connection with the transactions, to maintain requlred books md cords related to the 
transactions; and Lo comply with the Commission's net capital and customer prolcclion rules. 17 C.F R ,  3 
240 15a-6(a)(3)(i)(A). See also 17 C.F.R 5 240.lja-qa)(2] (a foreign broker-dealer sba11 be cwtnpt fiorn 
registration when ~tcKects transactions in securities djscassed in research reports it %mishes to  major I J  S 
institl~tionalinvestors, as long as the transacrions a e  unsol~citedand are affected accord~ng111 ttte 
provisions sfpimgaph (a)(3)) 

-See Propus~"dR u ~ ,7 3  Fed. Reg, at 39185 (propsing to expand Rule l ja-6 to "qualified investors" as 
that term is defined in Section 3(a)(54) ol'thc Securities Exchange Act). 

' > e id at 34E90-9I [d~scussingproposed paragraph (a#3g(iii)(A)( I ) ,  which would be dpplicablc to a 
fnre~gnhmker-dealer conducting a "fareign business." asThai term ISdcfined at paragraplr (b){3l in the 
FIo p s e d  rule). A repstered broker-dealer no lorrger would be needed to etitct rrsultirlg trarisactions. nu 
longer rvouid be responsrblt. for cnrnplying with fht lkieml muntits laws and rsgulatlons and SRO n~les 
applicilblc to etTtcting a transaction in securities, unless the registered broker-dealer rs ~nvolvodt n  elTect~tlg 
the transaction, nu longer ~ ~ o u l dbe requ~redTO issue confirmations and statements or extend or arrange for* 
Ibe exren.sion ~Fcredtt,arid nb langer uould be rcsponsibk for complying with tho Commission's net 
cspital and colslcrrnrr protoctilvi rules. at 39159-90. 

&g 17 C.F R. § 240.14a-Cl(a)(1) [exemption far breign brukrr-dealers that effect ur~sol~citedsecurities 
tranwckior~sfur U.S. persons). 
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anti-money laundering program that is reasonably designed b guard against money 
laundering;' ' to establish and maintain a customer identification program;'2 to apply 
special due diligence to on acwwt that is established, maintained, administered or 
managed for a foreign financial institution, including a foreign br~kerdealer ; '~to report 
certain transactions in cmency;'' to detect and report suspicious transactions that are 
conducted by, at, or through the broker-dealer;I5and to retain certain 

Presently, when a registered broker-deaIer establishes and maintains a relationship 
with a foreign broker-dealer to effect securities transactions solicited by the foreign 
broker-dealer under the exemption from registration in paragraph (a)(3). the registered 
broker-dealer is cs~lblishingand maintaining a "formal relationship" with the foreign 
broker-dealer tor purposes of complying with the Bank Secrecy Act and its implementing 
regulations." In  consequence,the registered broker-dealer is obiigated to comply nor 
only with Bank Secrecy Act regulations that apply to transactions. such as the currency 

" 3 1  C.F.R. g 103.I?U{cj. Seealso31 U.S.C.5318(h). 
.. 
' - 31 C.F.R. $ 103.I22 (the "custon~er identification program rule." obligating a reg~stered brokerdealer to 
vtrifk the idcnti~yof a cuslomcr, to the estcnt reasonable and prdcticable. when it o p n s  an account). 
1 %  3 1 C k R. 5 105 176 (rhe "correspondent account rule," obligating a rrglsrcrcd brokzr-dcalcr to apply 
special due diligence to a cmspondent  account that is esrablished or maintained for a Foreign financial 
tnstitutlon including. anlong other institutions, a foreig b a l k  broker-dealer. filtures cornnlission merchant, 
cutrency dealer or exchanger, or money transmitter and to apply enhanced due diligence to accounts that 
are established or maintained far certain foreign bwks, including risk-based pdic~es,  procedures and 
controls that cue reasonably designed to detectand report known orsuspected nlorlry laundering acli, ity). 
I J 3 1 C.F.R. 8 10322 (the "currency transaction reportingrule,'' obligating nregistered brokerdealer to file 
a repart of certain deposits, w i t h m l ~exchanges of currency ot other payments or transfers. by. through. 
or KI the financial institution involving a transaction in currency of more than $1 0,000). 

"3 I C.F.R. 5 103.19 (the "suspicious activity reporling rule," obligating a regisrered broker-dealer to 
repon certain transactions that a registered brohr-dealer know, suspects, or has reason to suspect that the 
transaction ( I )  involves funds derived from illegal activity or is intended to disguise funds or assets derived 
frcm ilkgal activity; (2) is drsignrd to evade the requirements ofthe Bank Secrecy Act and ~ t s  
rmpltrncnt~ngregulat~ons.(3) series no busmess or apparent lawful pulrrpose or is nor the sort In a h ~ c h  the 
customer n o r ~ l ~ l l y  use of the broker-dcalcr to faullitatt: acrald be expected ro mgnge: nld (4)  ~ n v o l ~ e s  
cnrninal actnrjty). 

"&. a.3 1 C.F R. Q 103.33 (the"jolrrtwordkeeping rule and the travel rule,"obl~patinga reg~srerrd 
broker-dealer, among other things, to reaaln records related to certain transrnirtals of funds). 
1: Sue -3 1 C F.R $ 103.122(a)(I)(i) (detining a11"accouht" tor t11epurposes of rtlv cusiwn~cr~dentttica~lon--. 
pmgrrlm rule as "fmrnal reiadonshrp" emblished to effect trrtllsaclion~in securities) and 31 C.F R. $ 
103.175(dH2\(ii) (similarly defining the !ems "correspundrmt accour~t"and "nccount" as a "funn31 
rclatlorrsh~p"] See also k i n k  ,%CI.L~C~. ~ C I  of^ US. C'iscrrirg Brobr-ihw1t.r Glahirshro,y < IOhligatiur~.~ 
f ,r / lr  -Dlbr -k~~t . t j  F'lhi-1~8-Kfl08(June 3. 2008 1C./i.ururrgKriartortsPlrp n r f h  cl Fureiyn Flrscrnrrul ht-rfila~tior~. 
( a  ~a$lsterrd broker-dealer is not subject to the due diligence rerluirenirnts of the correspondent account 
rule rc.spectrrtg a soticrted customer when a foreign broksr-dealer and not the registrrcd broker-dealer 1 %  

rcspcv1l;tblc Ibr r tc t iv  l r ~ gand acctpting ordcrs from thc solicited cu5romcr, hut IS  ubl~gtttcdiu muralto1 
tr4~nst1cllonsof rhirt sol~l:~rrd nctiv~tywhen the transactions are rnte~t~ptsdcustlJmer f o ~s~ispicio~rs or 
~unductcdby the L~~retgn tllr t-eg~stercd I7rokt.r-dealer), brnkur-dealer by. nL, or ~hro~rgh 
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transaction reporting and suspicio~is activity reporting rules; and with Bank Secrecy Act 
regulations that require certain recordkeeping. such as the joint recordkeeping rule and 
thc travel rule: hut also with Bank Secrecy Act regulations that apply to ccrtain accounts. 
such as the customer identification program and the correspondent account rules. 

If the Commission's proposed paragraph (a)(3)(iii)(A)(l) is adopted, the Bank 
Secrecy Act and its implementing regulations will apply to transactions that are solicited 
and effected by a foreign broker-dealer to the extent that a U.S. financial institution. as 
that tern1 is defined in Bank Secrecy Act regulations,I8 is engaged by the foreign broker- 
dealer or a U.S. investor to transmit funds to the foreign broker-dealer for the purposes of 
settling an effected transaction, to maintain custody, or to effect any other aspect of the 
transaction. The Bank Secrecy Act and its irnplernenting regulations will apply in the 
same manner as  they presently apply to an unsolicited transaction that is effected by a 
foreign broker-dealer operating under the exemption contained in paragraph {a)(l),I9 and 
to any other transaction that a U.S. person may effect with a foreign financial institution 
without an intermediating financial institution that is subject to Bank Secrecy Act 
regulations. 

Accordingly, the Commission's proposal to permit foreign brokcr-dealers to 
effect securities transactions that are solicited from certain U.S. investors does not appear 
to raise Rank Secrecy Act concerns that should cause the Commission to impose 
additional burdens on registered or foreign broker-dealers in proposed parapap11 
(a)(3j(iii)(A)(I) or to prohibit use nfthe proposed esemption. hloreover. as the 
Commission's Kule 173-8 obligates registered broker-dealers to comply with certain 
Rank Secrecy Act regulations that h a ~ ebeen implemented arid are enforced by 
F~~cEN, ' "the Commission's proposed paragraph (a)(3)jiii)(A)(l) shuuld not raise 
conccnls u,it11 respect tn Rule 17a-8. 

In the event that anti-money laundering concerns arise followit~g the adoption oS 
the Commission's proposal, FinCEN will consider whether and to what extent Bank 
Secrecy Act regulations should bc: amended to address the concerns in its capacity as 
adlninistrator of the Bank Secrecy Act. We believe that anj.anti-money laundering 
concerns that may arise would be best addressed under anti-money laundering statutes as 
opposed to investor protection statutes: among other reasons, to ensure that the anti-
money laundering principles arc applied efficiently. effectively and, to title fullest extent 
possible, consistently across al I af the ind~lstriesillat art: subject to them. 

-

3 1 (- F R.  4 103 1 l(tl) (defining "filamcral ~nstilutien"to i~lclude,among others, a bo~ik ,a bralter o r  
dealer In sc.iurittes. t iorley services hrlrrncss. and a futures cnn~~njss lnnrnurchatlt) 
I "  Set: supra tmte 9 and accompa~~yingtzxt. 
2, I 

See suusa note I .  

13 
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We thank the Commission for the opportunity to comment on its proposal and for 
consideration of our comments. If you have m y  questions or would like to discuss these 
comments fbrther. please contact me at (202) 351-6400. 

Assistant Director 
Office of Regulatory Palicy 


