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medical documentation to find the an-
nuitant recovered. Disability annuity 
payments will terminate effective on 
the first day of the month following 
the month in which the recovery find-
ing is made under this paragraph. 

§ 844.402 Restoration of earning capac-
ity. 

(a) Earning capacity determinations. If 
a disability annuitant is under age 60 
on December 31 of any calendar year 
and his or her income from wages or 
self-employment or both during that 
calendar year equals at least 80 percent 
of the current rate of basic pay of the 
position occupied immediately before 
retirement, the annuitant’s earning ca-
pacity is considered to be restored. The 
disability annuity will terminate on 
the June 30 after the end of the cal-
endar year in which earning capacity is 
restored. 

(b) Current rate of basic pay for the po-
sition occupied immediately before retire-
ment. (1) A disability annuitant’s in-
come for a calendar year is compared 
to the gross annual rate of basic pay in 
effect on December 31 of that year for 
the position occupied immediately be-
fore retirement. The income limitation 
for most disability annuitants is based 
on the rate for the grade and step that 
reflects the total amount of basic pay 
(both the grade and step and any addi-
tional basic pay) in effect on the date 
of separation from the agency for dis-
ability retirement. Additional basic 
pay is included subject to the premium 
pay restrictions of 5 U.S.C. 5545 (c)(1) 
and (c)(2). 

(2) In the case of an annuitant whose 
basic pay rate on the date determined 
under paragraph (b)(1) of this section 
did not match a specific grade and step 
in the pay schedule: 

(i) For those retiring from a Senior 
Executive Service position, a merit pay 
position, a position for which a special 
pay rate is authorized (except as pro-
vided in paragraph (b)(2)(ii) of this sec-
tion), or any other position in which 
the rate of basic pay is not equal to a 
grade and step in a pay schedule, the 
grade and step will be established for 
this purpose at the lowest step in the 
pay schedule grade that is equal to or 
greater than the actual rate of basic 
pay payable. 

(ii) For those retiring with a retained 
rate of basic pay or from a position for 
which a special pay rate is in effect but 
whose rate of basic pay exceeds the 
highest rate payable in the pay sched-
ule grade applicable to the position 
held, the grade is established for this 
purpose at the highest grade in the 
schedule that is closest to the grade of 
the position held and within which the 
amount of the retained pay falls. The 
step is established for this purpose at 
the lowest step in that grade that 
equals or exceeds the actual rate of pay 
payable. 

(3) For annuitants retiring from the 
United States Postal Service, only 
cost-of-living allowances subject to 
FERS deductions are included in deter-
mining the current rate of basic pay of 
the position held at retirement. 

(c) Income. (1) Earning capacity for 
the purposes of this section is dem-
onstrated by an annuitant’s ability to 
earn post-retirement income in ex-
change for personal services or a work 
product, or as a profit from one or 
more businesses wholly or partly 
owned by the disability annuitant and 
in the management of which the annu-
itant has an active role. Income for the 
purposes of this section is not nec-
essarily the same as income for the 
purposes of the Internal Revenue Code. 

(2) Income earned from one source is 
not offset by losses from another 
source. Income earned as wages is not 
reduced by a net loss from self-employ-
ment. The net income from each self- 
employment endeavor is calculated 
separately, and the income earned as 
net earnings from one self-employment 
endeavor is not reduced by a net loss 
from another self-employment endeav-
or. Thus, a net loss from one endeavor 
is considered to be a net income of 
zero, and the net incomes from each 
separate self-employment endeavor are 
added together to determine the total 
amount of income from self-employ-
ment for a calendar year. 

(3) Income is counted in the calendar 
year in which it is earned, even though 
receipt may be deferred. 

(d) Requirement to report income. All 
disability annuitants who, on Decem-
ber 31 of any calendar year, are under 
age 60 must report to OPM their in-
come from wages or self-employment 
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or both for that calendar year. Each 
year as early as possible, OPM will 
send a form to annuitants to use in re-
porting their income from the previous 
calendar year. The form specifies the 
date by which OPM must receive the 
report. OPM will determine entitle-
ment to continued annuity on the basis 
of the report. If an annuitant fails to 
submit the report, OPM may stop an-
nuity payments until it receives the re-
port. 

§ 844.403 Annuity rights after a dis-
ability annuity terminates. 

(a) When a disability annuity is ter-
minated because of recovery or restora-
tion of earning capacity and the indi-
vidual is not employed in the Govern-
ment, the individual is entitled to an 
annuity: 

(1) Under 5 U.S.C. 8414(b) if the indi-
vidual: 

(i) Is at least age 50 when the dis-
ability annuity ceases and had 20 or 
more years of service at the time of re-
tiring for disability; or 

(ii) Has 25 or more years of service at 
the time of retiring for disability, re-
gardless of age; or 

(2) Under 5 U.S.C. 8412(g) if the indi-
vidual is at least the minimum retire-
ment age applicable under 5 U.S.C. 
8412(h) when the disability annuity 
ceases and had 10 or more years of serv-
ice at the time of retiring for dis-
ability. 

(b) When a disability annuitant 
whose annuity was terminated because 
of Federal reemployment is separated 
and meets the age and service require-
ments for immediate retirement under 
5 U.S.C. 8412 or 8414, the individual is 
entitled to an annuity computed under 
5 U.S.C. 8415. 

[55 FR 6598, Feb. 26, 1990. Redesignated at 58 
FR 48273, Sept. 15, 1993] 

§ 844.404 Reinstatement of disability 
annuity. 

(a) When a disability annuity stops, 
the individual must again prove that 
he or she meets the eligibility require-
ments in order to have the annuity re-
instated. 

(b) Reinstatement of annuity terminated 
based on recovery. (1) When a recovered 
disability annuitant under age 62 
whose annuity was terminated because 

he or she was found recovered on the 
basis of medical evidence (§ 844.401) is 
not reemployed in a position subject to 
FERS, and, based on the results of a 
current medical examination, OPM 
finds that the disability has recurred, 
OPM will reinstate the disability annu-
ity as provided in paragraph (d) of this 
section. The right to the reinstated an-
nuity begins on the date of the medical 
documentation showing that the dis-
ability has recurred, or if the medical 
documentation clearly shows that the 
disability recurred on an earlier date, 
the annuity will be reinstated on that 
earlier date. 

(2) Except in the case of an individual 
receiving an annuity under § 844.404(b), 
OPM will, as provided in paragraph (d) 
of this section, reinstate the disability 
annuity of a former annuitant whose 
annuity was terminated because he or 
she was found recovered on the basis of 
Federal reemployment when: 

(i) The results of a current medical 
examination show that the individual’s 
medical condition has worsened since 
the finding of recovery and that the 
original disability on which retirement 
was based has recurred; and 

(ii) As a result, he or she has been: 
(A) Separated and not reemployed in 

a position subject to FERS; or 
(B) Placed in a position that results 

in a reduction in grade or pay below 
that from which the individual retired, 
or in a change to a temporary or inter-
mittent appointment. The right to the 
reinstated annuity begins on the date 
the reemployment ends or the effective 
date of the placement in the position 
that results in a reduction in grade or 
pay or change in appointment. 

(c) Reinstatement of annuity terminated 
because earning capacity was restored. (1) 
OPM will reinstate the disability annu-
ity as provided in paragraph (d) of this 
section when a disability annuitant 
whose annuity was terminated under 
§ 844.402(a): 

(i) Is not reemployed in a position 
subject to FERS; 

(ii) Has not recovered from the dis-
ability for which the individual retired 
(except in the case of a military re-
serve technician whose annuity was 
awarded under 5 U.S.C. 8456); and 

(iii) Again loses earning capacity, as 
determined by OPM. 

VerDate Aug<04>2004 05:42 Jan 15, 2005 Jkt 205009 PO 00000 Frm 00345 Fmt 8010 Sfmt 8010 Y:\SGML\205009T.XXX 205009T


