§890.1063

(6) The monetary amount of any
damages, losses, and costs, as described
in §890.1064(c), attributable to the pro-
vider’s violations; and

(7) Such other factors as justice may
require.

(c) Additional factors when penalty or
assessment is based on provisions of
§890.1061(b) or (c). In the case of viola-
tions involving false or misleading
statements or the failure to provide
claims-related information, OPM must
also consider:

(1) The nature and circumstances of
the provider’s failure to properly re-
port information; and

(2) The materiality and significance
of the false statements or misrepresen-
tations the provider made or caused to
be made, or the information that the
provider knowingly did not report.

§890.1063 Maximum amounts of pen-
alties and assessments.

OPM may impose penalties and as-
sessments in amounts not to exceed
those set forth in U.S.C. 8902a(d).

§890.1064 Determining the amounts of
penalties and assessments to be im-
posed on a provider.

(a) Authority of debarring official. The
debarring official has discretionary au-
thority to set the amounts of penalties
and assessments in accordance with
law and this subpart.

(b) Factors considered in determining
amounts of penalties and assessments. In
determining the amounts of penalties
and assessments to impose on a pro-
vider, the debarring official must con-
sider:

(1) The Government’s interests in
being fully compensated for all dam-
ages, losses, and costs associated with
the provider’s violations, including:

(i) Amounts wrongfully paid from
FEHBP funds as the result of the pro-
vider’s violations and interest on those
amounts, at rates determined by the
Department of the Treasury;

(i) All costs incurred by OPM in in-
vestigating a provider’s sanctionable
misconduct; and

(iii) All costs incurred in OPM’s ad-
ministrative review of the case, includ-
ing every phase of the administrative
sanctions processes described by this
subpart;
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(2) The Government’s interests in de-
terring future misconduct by health
care providers;

(3) The provider’s personal financial
situation, or, in the case of an entity,
the entity’s financial situation;

(4) AIll of the factors set forth in
§890.1062(b) and (c); and

(5) The presence of aggravating or
less serious circumstances, as de-
scribed in paragraphs (c)(1) through
(c)(7) of this section.

(c) Aggravated and less serious cir-
cumstances. The presence of aggra-
vating circumstances may cause OPM
to impose penalties and assessments at
a higher level within the authorized
range, while less serious violations
may warrant sanctions of relatively
lower amounts. Paragraphs (c)(1)
through (c)(7) of this section provide
examples of aggravated and less serious
violations. These examples are illus-
trative only, and are not intended to
represent an exhaustive list of all pos-
sible types of violations.

(1) The existence of many separate
violations, or of violations committed
over an extended period of time, con-
stitutes an aggravating circumstance.
OPM may consider conduct involving a
small number of violations, committed
either infrequently or within a brief pe-
riod of time, to be less serious.

(2) Violations for which a provider
had direct knowledge of the material
facts (for example, submitting claims
that the provider knew to contain
false, inaccurate, or misleading infor-
mation), or for which the provider did
not cooperate with OPM’s or an
FEHBP carrier’s investigations, con-
stitute aggravating circumstances.
OPM may consider violations where
the provider did not have direct knowl-
edge of the material facts, or in which
the provider cooperated with post-vio-
lation investigative efforts, to be less
serious.

(3) Violations resulting in substantial
damages, losses, and costs to OPM, the
FEHBP, or FEHBP-covered persons
constitute aggravating circumstances.
Violations producing a small or neg-
ligible overall financial impact may be
considered to be less serious.

(4) A pattern of conduct reflecting
numerous improper claims, high-dollar
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false claims, or improper claims in-
volving several types of items or serv-
ices constitutes aggravating cir-
cumstances. OPM may consider a small
number of improper claims for rel-
atively low dollar amounts to be less
serious.

(5) Every violation involving any
harm, or the risk of harm, to the
health and safety of an FEHBP en-
rollee, must be considered an aggra-
vating circumstance.

(6) Any prior violation described in
§890.1062(b)(5) constitutes an aggra-
vating circumstance. OPM may con-
sider repeated or multiple prior viola-
tions to represent an especially serious
form of aggravating circumstances.

(7) OPM may consider other cir-
cumstances or actions to be aggra-
vating or less serious within the con-
text of an individual case, as the inter-
ests of justice require.

§890.1065 Deciding whether to sus-
pend or debar a provider in a case
that also involves penalties and as-
sessments.

In a case where both penalties and
assessments and debarment are pro-
posed concurrently,OPM must decide
the proposed debarment under the
same criteria and procedures as if it
had been proposed separately from pen-
alties and assessments.

§890.1066 Notice of proposed penalties
and assessments.

(a) Written notice. OPM must inform a
provider of proposed penalties and as-
sessments by written notice, sent via
certified mail with return receipt re-
quested, to the provider’s last known
street or post office address. OPM may,
at its discretion, use an express service
that furnishes a verification of delivery
instead of postal mail.

(b) Statutory limitations period. OPM
must send the notice to the provider
within 6 years of the date on which the
claim underlying the proposed pen-
alties and assessments was presented
to an FEHBP carrier. If the proposed
penalties and assessments do not in-
volve a claim presented for payment,
OPM must send the notice within 6
years of the date of the actions on
which the proposed penalties and as-
sessments are based.

§890.1067

(c) Contents of the notice. OPM’s no-
tice must contain, at a minimum:

(1) The statement that OPM proposes
to impose penalties and/or assessments
against the provider;

(2) ldentification of the actions, con-
duct, and claims that comprise the
basis for the proposed penalties and as-
sessments;

(3) The amount of the proposed pen-
alties and assessments, and an expla-
nation of how OPM determined those
amounts;

(4) The statutory and regulatory
bases for the proposed penalties and as-
sessments; and

(5) Instructions for responding to the
notice, including specific explanations
regarding:

(i) The provider’s right to contest the
imposition and/or amounts of penalties
and assessments before they are for-
mally imposed; and

(ii) OPM'’s right, if the provider does
not contest the proposed penalties and
assessments within 30 days of the date
he receives the notice, to implement
them immediately without further ad-
ministrative appeal or recourse.

(d) Proposing debarment in the same
notice. OPM may propose a provider’s
debarment in the same notice that also
proposes penalties and assessments. In
this case, the notice must also provide
the elements of information required
to appear in a notice of proposed debar-
ment under §890.1006(b).

(e) Procedures if the notice cannot be
delivered. OPM must apply the provi-
sions of §890.1006(f) if the notice of pro-
posed penalties and assessments cannot
be delivered as originally addressed.

(f) Sending notice by electronic
means.[Reserved]

§890.1067 Provider contests of pro-
posed penalties and assessments.

(a) Contesting proposed sanctions. A
provider may formally contest the pro-
posed penalties and assessments by
sending a written notice to the debar-
ring official within 30 days after receiv-
ing the notice described in §890.1066.
The debarring official must apply the
administrative procedures set forth in
§§890.1069 and 890.1070 to decide the
contest.

(b) Contesting debarments and financial
sanctions concurrently. If OPM proposes
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