§890.1009

also be considered as a mitigating cir-
cumstance.

(¢) Maximum period of debarment.
There is no limit on the maximum pe-
riod of a mandatory debarment based
on a conviction.

§890.1009 Contesting proposed manda-
tory debarments.

(a) Contesting the debarment. Within 30
days after receiving OPM’s notice of
proposed mandatory debarment, a pro-
vider may submit information, docu-
ments, and written arguments in oppo-
sition to the proposed debarment.
OPM’s notice shall contain specific in-
formation about where and how to sub-
mit this material. If a timely contest is
not filed, the proposed debarment shall
become effective as stated in the no-
tice, without further action by OPM.

(b) Requesting a reduction of the debar-
ment period. If OPM proposes a manda-
tory debarment for a period longer
than the 3-year minimum required by 5
U.S.C. 8902a(g)(3), the provider may re-
quest a reduction of the debarment pe-
riod to not less than 3 years, without
contesting the debarment itself.

(c) Personal appearance before the de-
barring official. In addition to providing
written material, the provider may ap-
pear before the debarring official per-
sonally or through a representative to
present oral arguments in support of
his contest. OPM’s notice shall contain
specific information about arranging
an in-person presentation.

§890.1010 Debarring official’s decision
of contest.

(a) Prior adjudication is dispositive.
Evidence indicating that a provider
was formally adjudicated for a viola-
tion of any type set forth in 5 U.S.C.
8902a(b) fully satisfies the standard of
proof for a mandatory debarment.

(b) Debarring official’s decision. The
debarring official shall issue a written
decision, based on the entire adminis-
trative record, within 30 days after the
record closes to receipt of information.
The debarring official may extend this
decision period for good cause.

(¢) No further administrative pro-
ceedings. The debarring official’s deci-
sions regarding mandatory debarment
and the period of debarment are final
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and are not subject to further adminis-
trative review.

PERMISSIVE DEBARMENTS

§890.1011 Bases
debarments.

for permissive

(a) Licensure actions. OPM may debar
a health care provider to whom the
provisions of 5 U.S.C. 8902a(c)(1) apply.
OPM may take this action even if the
provider retains current and valid pro-
fessional licensure in another State(s).

(b) Ownership or control interests. OPM
may debar a health care provider based
on ownership or control of or by a
debarred provider, as set forth in 5
U.S.C. 8902a(c)(2) and (3).

(c) False, deceptive, or wrongful claims
practices. OPM may debar a provider
who commits claims-related violations
as set forth in 5 U.S.C. 8902a(c)(4) and
(5) and 5 U.S.C. 8902a(d)(1) and (2).

(d) Failure to furnish required informa-
tion. OPM may debar a provider who
knowingly fails to provide information
requested by an FEHBP carrier or
OPM, as set forth in 5 U.S.C.
8902a(d)(3).

§890.1012 Time limits for OPM to ini-
tiate permissive debarments.

(a) Licensure cases. If the basis for the
proposed debarment is a licensure ac-
tion, OPM shall send the provider a no-
tice of proposed debarment within 6
years of the effective date of the State
licensing authority’s revocation, sus-
pension, restriction, or nonrenewal ac-
tion, or the date on which the provider
surrendered his license to the State au-
thority.

(b) Ownership or control. If the basis
for the proposed debarment is owner-
ship or control of an entity by a sanc-
tioned person, or ownership or control
of a sanctioned entity by a person who
knew or should have known of the
basis for the entity’s sanction, OPM
shall send a notice of proposed debar-
ment within 6 years of the effective
date of the sanction on which the pro-
posed debarment is based.

(c) False, deceptive, or wrongful claims
practices. If the basis for the proposed
debarment involves a claim filed with a
FEHBP carrier, OPM shall send the
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provider a notice of proposed debar-
ment within 6 years of the date he pre-
sented the claim for payment to the
covered person’s FEHBP carrier.

(d) Failure to furnish requested infor-
mation. If the basis for the proposed de-
barment involves a provider’s failure to
furnish information requested by OPM
or an FEHBP carrier, OPM shall send
the notice of proposed debarment with-
in 6 years of the date on which the car-
rier or OPM requested the provider to
furnish the information in question.

§890.1013 Deciding whether to pro-
pose a permissive debarment.

(a) Review factors. The factors OPM
shall consider in deciding whether to
propose a provider’s debarment under a
permissive debarment authority are:

(1) The nature of any claims involved
in the basis for the proposed debarment
and the circumstances under which
they were presented to FEHBP car-
riers;

(2) The improper conduct involved in
the basis for the proposed debarment,
and the provider’s degree of culpability
and history of prior offenses;

(3) The extent to which the provider
poses or may pose a risk to the health
and safety of FEHBP-covered individ-
uals or to the integrity of FEHBP
transactions; and

(4) Other factors specifically relevant
to the provider’s debarment that shall
be considered in the interests of fair-
ness.

(b) Absence of a factor. The absence of
a factor shall be considered neutral,
and shall have no effect on OPM’s deci-
sion.

(c) Specialized review in certain cases.
In determining whether to propose de-
barment under 5 U.S.C 8902a(c)(4) for
providing items or services substan-
tially in excess of the needs of a cov-
ered individual or for providing items
or services that fail to meet profes-
sionally-recognized quality standards,
OPM shall obtain the input of trained
reviewers, based on written medical
protocols developed by physicians. If
OPM cannot reach a decision on this
basis, it shall consult with a physician
in an appropriate specialty area.

§890.1016

§890.1014 Notice of proposed permis-
sive debarment.

Notice of a proposed permissive de-
barment shall contain the information
set forth in §890.1006.

§890.1015 Minimum and maximum
length of permissive debarments.

(a) No mandatory minimum or upper
limit on length of permissive debarment.
There is neither a mandatory min-
imum debarment period nor a limita-
tion on the maximum length of a de-
barment under any permissive debar-
ment authority.

(b) Debarring official’s process in set-
ting period of permissive debarment. The
debarring official shall set the period
of each debarment issued under a per-
missive debarment authority after con-
sidering the factors set forth in
§890.1016 and the factors set forth in
the applicable section from among
§§890.1017 through 890.1021.

§890.1016 Aggravating and mitigating
factors used to determine the
length of permissive debarments.

(a) Aggravating factors. The presence
of aggravating circumstances may sup-
port an OPM determination to increase
the length of a debarment beyond the
nominal periods set forth in §§890.1017
through 890.1021. The factors that OPM
considers as aggravating are:

(1) Whether the provider’s actions un-
derlying the basis for the debarment,
or similar acts, had an adverse impact
on the physical or mental health or
well-being of one or more FEHBP-cov-
ered individuals or other persons.

(2) Whether the provider has a docu-
mented history of prior criminal
wrongdoing; civil violations related to
health care items or services; improper
conduct; or administrative violations
addressed by a Federal or State agen-
cy. OPM may consider matters involv-
ing violence, patient abuse, drug abuse,
or controlled substances convictions or
violations to be particularly serious.

(3) Whether the provider’s actions un-
derlying the basis for the debarment,
or similar acts, resulted in financial
loss to the FEHBP, FEHBP-covered in-
dividuals, or other persons. In deter-
mining whether, or to what extent, a
financial loss occurred, OPM shall not

489



