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ACTI ON: Joint notice of proposed rul emaki ng.

SUMVARY: Treasury, through the Financial Crines Enforcenent
Network (FinCEN), and the United States Commodity Futures
Tradi ng Comm ssion (CFTC or Comm ssion) are jointly issuing a
proposed regul ation to inplenment section 326 of the Uniting and
Strengt heni ng Anerica by Providing Appropriate Tools Required to
Intercept and Qbstruct Terrorism (USA PATRI OT) Act of 2001 (the
Act). Section 326 of the Act requires Treasury to jointly

prescribe with the CFTC a regul ation that, at a m ni num



requires futures conm ssion nerchants and introduci ng brokers to
i npl enent reasonabl e procedures to verify the identity of any
person seeking to open an account, to the extent reasonable and
practicable, maintain records of the information used to verify
the person's identity, and determ ne whether the person appears
on any lists of known or suspected terrorists or terrorist
organi zati ons provided to the futures comm ssion nerchant or
i ntroduci ng broker by any governnent agency.
DATES: Witten comments on the proposed rule may be submitted on
or before [I NSERT DATE 45 DAYS AFTER DATE OF PUBLI CATION I N THE
FEDERAL REG STER] .
ADDRESSES: Because paper mail in the Washington, D.C. area may
be subject to delay, comenters are encouraged to e-mail or fax
comments. Comments should be sent by one nethod only. Futures
commi ssi on merchants and introduci ng brokers (and their
respective trade associ ations) are encouraged to submt conments
only to the CFTC. O her comenters are encouraged to submt
comments only to FinCEN. Al comrents will be considered by
Treasury and the CFTC in fornulating the final rule.

CFTC. Comments should be sent to the Commodity Futures
Tradi ng Conmi ssion, Three Lafayette Centre, 1155 215" Street, NW
Washi ngton, DC 20581, Attention: Ofice of the Secretariat.

Comments may be sent by facsimle transmssion to (202) 418-



5521, or by e-mail to secretary@ftc.gov. Reference should be

made to “Proposed Section 326 Rule — Custoner ldentification.”
Fi nCEN. Comments may be namiled to FinCEN, Section 326
Futures Industry Comments, P.O Box 39, Vienna, VA 22183, or

sent to Internet address regcoments@incen.treas.gov with the

caption “Attention: Section 326 Futures Industry Rule Comments”
in the body of the text. Comments nmay be inspected at Fi nCEN
between 10 a.m and 4 p.m in the FinCEN Reading Roomin

Washi ngton, D.C. Persons wi shing to inspect the conmments

subm tted nust request an appoi ntnent by tel ephoning (202) 354-
6400 (not a toll-free nunber).

FOR FURTHER | NFORMATI ON CONTACT:

CFTC. Ofice of the CGeneral Counsel, (202) 418-5120,
Commodi ty Futures Tradi ng Comm ssion, 1155 21st Street, N W,
Washi ngton, D.C. 20581.

Treasury: Ofice of the Chief Counsel (FinCEN), (703) 905-
3590; O fice of the Assistant Ceneral Counsel for Enforcenent
(Treasury), (202) 622-1927; or the Ofice of the Assistant
General Counsel for Banking & Finance (Treasury), (202) 622-

0480.



SUPPLEMENTARY | NFORMATI ON:
l. Backgr ound
A.  Section 326 of the USA PATRI OT Act

On Cct ober 26, 2001, President Bush signed into | aw t he USA
PATRI OT Act.EI Title I'll of the Act, captioned "lInternationa
Money Laundering Abatenment and Anti-terrorist Financing Act of
2001, " adds several new provisions to the Bank Secrecy Act
(BSA), 31 U S.C 5311 et seq. These provisions are intended to
facilitate the prevention, detection, and prosecution of
i nternational noney |aundering and the financing of terrorism

Section 326 of the Act adds a new subsection (1) to 31
U S.C 5318 that requires the Secretary of the Treasury
(Secretary) to prescribe regulations setting forth m ni num
standards for financial institutions and their custoners
regarding the identity of the customer that shall apply in
connection wth the opening of an account at the financi al
institution.

Section 326 applies to all "financial institutions.”™ This
termis defined very broadly in the BSA to enconpass a variety
of entities including banks, agencies and branches of foreign

banks located in the United States, thrifts, credit unions,

1 pub. L. 107-56.



brokers and dealers in securities or connDditieS,Eanures
conmi ssi on nerchants, insurance conpanies, travel agents,
pawnbr okers, check-cashers, casinos, and tel egraph conpani es,
anmong many others. See 31 U.S. C. 5312(a)(2), 5312(c)(1)(A.

For any financial institution engaged in financial
activities described in section 4(k) of the Bank Hol di ng Conpany
Act of 1956 (section 4(k) institutions), the Secretary is
required to prescribe the regulations issued under section 326
jointly wwth each of the CFTC, the Securities and Exchange
Comm ssion (SEC), and the banking agencies, nanely, the Ofice
of the Conptroller of the Currency, the Board of Governors of
t he Federal Reserve System the Federal Deposit |nsurance
Corporation, the Ofice of Thrift Supervision, and the National
Credit Union Administration (collectively referred to as the
banki ng agencies). Final regulations inplenmenting section 326
must be effective by October 25, 2002.

Section 326 provides that the regul ati ons nust require, at
a mnimm financial institutions to inplenment reasonable

procedures for (1) verifying the identity of any person seeking

2 Treasury has previously expressed the opinion that introducing

brokers are “brokers or dealers in commodities” and therefore
come wWwthin this definition of “financial institution.” See

Fi nanci al Crines Enforcenent Network; Anti-Mney Laundering
Prograns For Financial Institutions, 67 FR 21110, 21111 n.5
(April 29, 2002) (citing 31 U.S.C. 5312(a)(2)(H). Nonethel ess,
Treasury takes this opportunity to clarify formally that section



to open an account, to the extent reasonable and practicabl e;
(2) maintaining records of the information used to verify the
person's identity, including nane, address, and ot her
identifying information; and (3) determ ning whether the
person’s name appears on any |ists of known or suspected
terrorists or terrorist organizations provided to the financi al
institution by any governnent agency. |n prescribing these
regul ations, the Secretary is directed to take into
consideration the various types of accounts nmaintai ned by
various types of financial institutions, the various nethods of
openi ng accounts, and the various types of identifying
i nformati on avail abl e.

The followi ng proposal is being issued jointly by Treasury,
t hrough FinCEN, and the Commi ssion. It applies only to persons
regi stered, or required to be registered, with the Conm ssion as
ei ther futures conm ssion nerchants or introducing brokers under
the Commodity Exchange Act (CEA) (7 U.S.C. 1 et seq.), except
persons who register pursuant to section 4f(a)(2) of the CEA
Accordingly, this rule does not apply to persons who register,
or are required to register, as futures comm ssion nerchants or
i ntroduci ng brokers solely because they effect transactions in

security futures products. These section 4f(a)(2) futures

5312(a)(2)(H) includes “introducing brokers” within the
definition of “financial institution.”



conmm ssi on nerchants and introduci ng brokers nust be registered
with the SEC as brokers or dealers, and they are therefore the
subj ect of rules issued jointly by Treasury and the SEC

i npl enenting section 326. Regul ati ons governing the
applicability of section 326 to other financial institutions,
such as those regul ated by the banking agencies, are also the
subj ect of separate regul ations.

Treasury, the Comm ssion, the SEC and the banki ng agenci es
consul ted extensively in the devel opnent of all rules
i npl enenting section 326 of the Act. Al of the participating
agencies intend the effect of the rules to be uniformthroughout
the financial services industry.

The Secretary has determned that the records required to
be kept by section 326 of the Act have a high degree of
usefulness in crimnal, tax, or regulatory investigations or
proceedi ngs, or in the conduct of intelligence or
counterintelligence activities, to protect against international
terrorism
B. Codification of the Joint Proposed Rule

The substantive requirenents of the joint proposed rule
will be codified with other Bank Secrecy Act regul ations as part
of Treasury’'s regulations in 31 CFR Part 103. To minimze
potential confusion by affected entities regarding the scope of

the joint proposed rule, the CFTC is al so proposing to add a



provision in its own regulations in 17 CFR Part 1 that w |
cross-reference the regulations in 31 CFR Part 103. Al though no
specific text is being proposed at this time, the cross-
reference will be included in a final rule published by the CFTC
concurrently with the joint final rule issued by Treasury and
the CFTC i nplenenting section 326 of the Act.

1. Section-by-Section Analysis

A § 103.123(a) Definitions

8§ 103.123 (a)(1) Account. The proposed rule’ s definition
of “account” is intended to include all types of futures and
commodity option accounts maintained or introduced by futures
comm ssion nerchants and introduci ng brokers. These include,
but are not Iimted to: accounts to purchase or sell contracts
of sale for future delivery, options on contracts of sale for
future delivery, or options on physicals in any comodity; cash
accounts; margin accounts; prime brokerage accounts that
consolidate trading done at a nunber of firns; and accounts for
repurchase and commodity | oan transacti ons.

8§ 103. 123(a)(2) Comm ssion. The proposed rul e defines
“Conmi ssion” as the United States Commodity Futures Trading
Conmi ssi on.

§ 103.123(a)(3) Commodity. The proposed rule defines

“commodity” as any good, article, service, right, or interest



described in Section la(4) of the Conmmodity Exchange Act, 7
U S C 1la(4).

§ 103.123(a)(4) Custonmer. The proposed rule defines
“custonmer” as any person who opens a new account at a futures
conmi ssion nerchant or is granted authority to effect
transactions with respect to an account at a futures conm ssion
merchant. \Were an account is introduced to a futures
conmi ssi on nerchant by an introducing broker, a person opening
the account or granted authority to effect transactions with
respect to the account is a custoner of both the futures
commi ssi on merchant and the introduci ng broker.

Under this definition, a person who has an account at the
futures comm ssion nerchant prior to the effective date of the
proposed rule would not be a “customer.” However, such a person
beconmes a “custoner” if the person opens a different account
thereafter. Moreover, a person beconmes a “custoner” each tinme
they open a different type of account at a futures conmmi ssion
mer chant .

Simlarly, an outside advisor with trading authority prior
to the effective date of the regulation is not a “custoner.”
However, such a person being granted trading authority after the
effective date is a custoner. This is true even if the person

is granted authority with respect to an account that existed



prior to the effective date or the person had been granted
authority for another account prior to the effective date.

The requirements of section 326 apply to “custoners” (i.e.,
per sons openi ng new accounts or certain persons being granted
trading authority), but do not apply to persons seeking
i nformati on about an account such as a schedul e of transaction
fees, if an account is not opened. In addition, transfers of
accounts fromone futures comm ssion nmerchant to another that
are not initiated by the custoner, for exanple as a result of a
bankruptcy, merger, acquisition, or purchase of assets or
assunption of liabilities, fall outside of the scope of section
326, and are not covered by the proposed rule.EI

8 103. 123(a)(5) Futures Comm ssion Merchant. The proposed
rul e defines “futures comm ssion nmerchant” as (and therefore
applies to) any persons registered, or required to be
regi stered, with the Comm ssion as futures comm ssion nerchants
under the CEA, except persons who register, or are required to

be regi stered, solely because they effect transactions in

security futures products. These latter futures comm ssion

® However, there may be situations involving the transfer of

accounts where it would be appropriate for a futures conm ssion
merchant to verify the identity of custoners associated with the
accounts it is acquiring. Therefore, Treasury and the

Comm ssi on expect procedures for transfers of accounts to be
part of a futures conm ssion nerchant's overall anti-noney

| aundering programrequired under section 352 of the USA PATRI OT
Act .

10



mer chants, who register wiwth the Comm ssion pursuant to section
4f (a) (2) of the CEA, will be subject to regulations issued
jointly by Treasury and the SEC i npl enenti ng section 326.

§ 103.123(a)(6) Introducing Broker. The proposed rule
defines “introducing broker” as (and therefore applies to) any
persons registered, or required to be registered, with the
Comm ssion as introducing brokers under the CEA, except persons
who register, or are required to be registered, solely because
they effect transactions in security futures products. These
| atter introducing brokers, who register with the Conmm ssion
pursuant to section 4f(a)(2) of the CEA, wll be subject to
regul ations issued jointly by Treasury and the SEC i npl enenti ng
section 326.

§ 103.123(a)(7) Option. The proposed rule defines “option”
as an agreenent, contract or transaction described in Section
la(26) of the Commodity Exchange Act, 7 U . S.C 1la(26).

§ 103.123(a)(8) Person. The proposed rule defines “person”
as having the sane neaning as provided in section 103.11(2z).
Thus, the termincludes natural persons, corporations,
partnerships, trusts or estates, joint stock conpani es,
associ ations, syndicates, joint ventures, any unincorporated
organi zations or groups, Indian Tribes, and all other entities
cogni zable as legal entities. This neans that any such entity

will be considered a “custoner” for the purposes of this rule
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if, after the effective date, the person opens an account or is
granted trading authority with respect to an account.

§ 103.123(a)(9) U S. person. The proposed rul e defines
“U.S. person” because U.S. citizens and persons incorporated
under U.S. laws will be required to provide U S. tax
identification nunbers whereas other persons, who may not have a
U S tax identification nunber, will be required to provide
other simlar nunbers. Thus, the rule defines “U S. person” to
mean a U S. citizen or, for persons other than natural persons,
an entity established or organi zed under the laws of a State or
the United States. The terns “State” and “United States” are
defined in sections 103.11(ss) and 103.11(nn), respectively. A
non-U. S. person is defined in 8 103.123(a)(10) as a person who
does not satisfy these criteria.

§ 103.123(a)(11) Taxpayer identification nunber. The
proposed rul e provides that the provisions of Section 6109 of
the Internal Revenue Code and the regul ations of the Internal
Revenue Service thereunder determ ne what constitutes a taxpayer
identification nunber.

B. § 103.123(b) Custoner ldentification Program

As indicated above, section 326 requires the Secretary and
the Comm ssion to prescribe regulations requiring futures
conmmi ssi on nerchants and introduci ng brokers to inplenent

“reasonabl e procedures” for: verifying the identity of custoners

12



“to the extent reasonable and practicable;” maintaining records
associated wth such verification; and consulting lists of known
or suspected terrorists or terrorist organizations. Paragraph
(b) of the proposed rule sets forth the requirenment that futures
conmmi ssion nerchants and introduci ng brokers nust devel op and
operate a custoner identification program (ClP)

Par agraph (b) also sets forth certain requirenents that
each CI P nmust possess. These factors include the type of
identifying information avail able and si x assessnents based upon
t he busi ness operations of the futures conm ssion nerchant or
i ntroduci ng broker.

The first factor identified in paragraph (b) is the type of
identifying information available. Thus, in inplenenting and
updating their ClIPs, futures conm ssion nerchants and
i ntroduci ng brokers should consider the type of identifying
information that custoners can provide. They should al so
consi der the nmethods available to verify that information, and
shoul d consi der on an on-goi ng basis whet her any additi onal
informati on or nmethods are appropriate, particularly as they
becone available in the future.

The si x busi ness-operations-based risk factors include
assessnments of the futures comm ssion nerchant’s or introducing
broker’s 1) size; 2) location; 3) nethods of opening accounts;

4) types of accounts and transactions; 5) custoner base; and 6)

13



reliance, if any, on another futures comm ssion nmerchant or
i ntroduci ng broker with which it shares an account rel ationship.
These specific factors are di scussed bel ow i n general terns. H

The first risk factor to consider is the futures comm ssion
merchant’ s or introducing broker’s size. For exanple, a large
futures conm ssion nerchant or introducing broker that opens a
substanti al nunber of accounts on any given day will have
different risks than one that opens a new account no nore than
once or twice a nonth. The sane is true when conparing a
futures conm ssion nerchant or introducing broker that has many
branches with one that has a single office.

The second risk factor is the |location of the futures
comm ssi on nerchant or introducing broker. Futures comm ssion
mer chants and i ntroduci ng brokers shoul d assess whether they are
| ocated or have offices in areas where noney | aundering
activities have been known to exist or that otherw se increase
the risk that attenpts will be nmade to open accounts for noney
| aunderi ng pur poses.

The third risk factor is the nethod by which custoners open

accounts. Accounts opened exclusively on-line present

4 This discussion of the risk factors is included because we

believe it is helpful in providing some neaning and context with
respect to the factors. However, we are not attenpting to
provi de conprehensive definitions of these risk factors or an
exhaustive description of the considerations involved in

14



different, and perhaps greater, risks than those opened in-
person on the prem ses of the futures conm ssion nerchant or
i ntroduci ng broker.

The fourth risk factor is the type of accounts and
transactions that are offered by the futures conm ssion nerchant
or introducing broker. Futures conm ssion nerchants and
i ntroduci ng brokers shoul d assess whether there are different
ri sks (and degrees of risk) associated with the various types of
accounts they provide to custoners (e.g., futures, options on
futures, prinme-brokerage) and transactions they execute in those
accounts (e.g., longs, shorts, spreads).

The fifth risk factor to be considered is custonmer base.
Fut ures comm ssion nerchants and introduci ng brokers shoul d
assess the risks associated with different types of custoners.
For exanple, futures comm ssion nerchants and introducing
br okers shoul d exam ne whet her they are opening accounts for
custoners located in countries the Secretary determ nes to be of
“primary noney | aundering concern” pursuant to section 311 of
the Act. In addition, certain legal entities nmay pose greater
risks (e.g., a closely-held corporation as opposed to one that

is publicly traded).

assessing them Instead, we intend our discussion to serve as a
starting point for defining and assessing them
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Each CIP al so should address the risks that may be posed by
different types of internediated accounts. Wth respect to
i ntermedi ated accounts, such as ommi bus accounts and accounts
for comodity pools and other collective investnent vehicles,E]a
futures conm ssion nerchant or introducing broker may have
l[ittle or no information about the identities and transaction
activities of the underlying participants or beneficiaries of
such accounts.EI In nost instances, given Treasury's risk-based
approach to anti-noney | aundering prograns for financial
institutions generally, it is expected that the focus of each
futures conm ssion nerchant’s and introducing broker’s CIP will

be the internediary itself, and not the underlying participants

5 The term“collective investnent vehicle” is not defined in

regul ati ons under the CEA but is commonly used to describe an
entity through which persons conbine funds (i.e., cash) or other
assets, which are invested and managed by the entity. See
generally 65 FR 24127 (April 25, 2000) (CFTC rul e regarding
exclusion for certain persons fromthe definition of the term
“commodi ty pool operator”).

6

Simlarly, when a custoner has given a comodity trading

advi sor discretionary trading authority over its account, the
commodity tradi ng advi sor and not the futures comm ssion

mer chant (or introducing broker) may be the financial
institution with the nost information regarding the custoner.
Treasury, however, has tenporarily exenpted commodity trading
advisors fromthe requirenent to establish anti-noney |aundering
progranms as required by Section 352 of the Act. 67 F.R 21110,
21112 (April 29, 2002). At such tinme as Treasury proposes or
pronul gates regul ations requiring comodity tradi ng advisors to
establish anti-noney | aundering progranms, it will provide

gui dance regarding the perm ssible interrelation between
commodity tradi ng advi sors and futures comm ssion nerchants (or
i ntroducing brokers) in order to satisfy their respective BSA
obl i gati ons.
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or beneficiaries. Thus, futures comm ssion nerchants and

i ntroduci ng brokers should assess the risks associated with

different types of internediaries based upon an eval uati on of

rel evant factors, including the type of internediary; its

| ocation; the statutory and regulatory regine that applies to a

foreign internediary (e.g., whether the jurisdiction conplies

wi th the European Union anti-noney |aundering directives or has

been identified as non-cooperative by the Financial Action Task

Force); the futures conm ssion nerchant’s or introducing

broker’s historical experience with the internediary; references

fromother financial institutions regarding the internediary;

and whether the internediary is itself a BSA financi al

institution required to have an anti-noney | aundering programI
The sixth risk factor requires an assessnent of whether the

futures conm ssion nerchant or introducing broker can rely on

anot her futures comm ssion nerchant or introducing broker, with

which it shares an account relationship, to undertake any of the

steps required by this proposed rule with respect to the shared

account. Bl A shared account rel ati onship may occur in at |east

" Treasury’'s interimfinal rule requiring mutual funds to

establish anti-noney | aundering prograns provided for simlar
treatment of ommi bus accounts. 67 FR 21117 (April 29, 2002);
see al so proposed 31 CFR 103. 131.

8 Treasury and the Conmi ssion recognize that a related issue

arises in the context of a firmthat is registered both with the
SEC as a broker-dealer and with the Conm ssion as a futures
conmmi ssi on merchant or introducing broker. Neither Treasury nor
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two different circunstances: (1) an introducing broker

i ntroduces a custoner to a futures conm ssion nerchant and (2)

an executing futures conm ssion nerchant executes a custoner’s

order and then “gives up” this filled order to a clearing

futures conmm ssion nmerchant who carries the custoner’s account.EI
We anticipate that futures conmm ssion nerchants and

i ntroduci ng brokers sharing accounts may realize efficiencies by

dividing up the requirenents in this proposed rule pursuant to

either their introducing agreenents (in the context of

i ntroduced business) or give-up agreenents (in the context of

the Comm ssion intend the effect of this proposed rule to
require that both the securities and futures firmidentify, and
verify the identity of, their custoners. For exanple, if a
futures firmhas a bifurcated conpliance departnent handling,
respectively, the securities and futures sides of its business,
the futures firmcould performthe required custoner
identification and verification procedures and the securities
firmcould rely on it.

® Al though no formal survey has been conducted, the Conmi ssion

has been advised that a significant percentage of all custoner
trades on U S. exchanges are effected using an executing futures
comm ssion nerchant. A custoner may elect to use one or nore
executing futures comm ssion nerchants for a nunber of reasons.
In certain circunstances, the custoner’s carrying futures

conmi ssi on nerchant may not be a nmenber of a particul ar exchange
on which the contract in question is listed for trading. 1In
others, particularly in the case of |arger institutional
custoners, the custoner may el ect to use one or nore executing
futures conmm ssion nmerchants in order not to disclose its
intentions to other market participants. Finally, certain
futures conm ssion nerchants sinply develop a reputation for
bei ng able to execute transactions in particular contracts well.
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gi ve-up business).":EI For exanpl e, the introducing broker may
undertake to obtain the identifying information from custoners
as required in paragraph (c) and the futures conm ssion nerchant
may undertake the verification procedures as required in
paragraph (d). O, in another exanple, the clearing futures
conmi ssi on nerchant may undertake the procedures required for
par agraphs (c) and (d) both for its own behalf and on behal f of
t he executing futures comm ssion nmerchant. Nonetheless, in both
exanpl es, each financial institution would still be responsible
for ensuring that each requirenent in the proposed rule is net
with respect to a customer. Accordingly, a futures conm ssion
mer chant or introduci ng broker nust assess whet her the other
firmcan be relied on to fulfill its allocated responsibilities.
Mor eover, a futures conm ssion nerchant or introducing broker is

expected to cease such reliance if it is no |onger reasonable.

10 An executing futures conmi ssion merchant subject to this

proposed rule could obtain froma clearing futures conm ssion
merchant, either as part of a give-up agreenent or on a
transacti on-by-transaction basis, a certification that the

| atter has performed the required customer identification or
verification functions. For exanple, the U K s Joint Mney
Laundering Steering Goup (JM.SG, an association of U K

Fi nanci al Services Industry Trade Associ ati ons, recommends t hat
its menbers enploy a variation of the certification approach.
For give-up business, the JM.SG s Mney Laundering Gui dance
Not es state: “Where an executing broker and a clearing broker
are undertaki ng an exchange transaction on behalf of the sane
custoner, the clearing broker should provide the appropriate
witten assurance that it will have obtained and recorded
evidence of the identity of the underlying client.” See

www. j m sg. or g. uk.
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Par agraph (b) also requires that the identity verification
procedures nust enabl e each futures comm ssion nerchant and
i ntroduci ng broker to forma reasonable belief that it knows the
true identity of its custoners. This provision nmakes clear
that, while there is flexibility in establishing these
procedures, each futures conm ssion nerchant and introducing
broker is responsible for exercising reasonable efforts to
ascertain the identity of each custoner.

Finally, paragraph (b) requires that futures conm ssion
mer chants and i ntroduci ng brokers incorporate their CIPs into
their overall anti-noney |aundering prograns required under
section 352 of the Act (31 U . S. C. 5318(h)) and National Futures
Associ ation (NFA) Conpliance Rule 2-9(c).|':II This requirenent is
intended to make clear that the CIP is not a separate program
but is nerely one conponent of each futures conm ssion
mer chant’ s and i ntroduci ng broker’s overall anti-noney
| aundering programthat is designed to ensure conpliance with
all other applicable rules and regul ations promnul gated under the

Act and the BSA.

11 Section 352 requires financial institutions to establish

anti-noney | aundering prograns that, at a mninmm include (1)

t he devel opnent of internal policies, procedures, and controls;
(2) the designation of a conpliance officer; (3) an ongoing

enpl oyee training program and (4) an independent audit function
to test progranms. On April 23, 2002, the Comm ssion approved
rul e changes submtted by the NFA setting forth for nenber

20



C. § 103.123(c) Required Information

The first step in verifying identity is obtaining
identifying information from custoners. Paragraph (c) of the
proposed rul e provides that each futures comm ssion nerchant’s
and i ntroducing broker’s CI P nust specify identifying
information that custoners are required to provide. It also
sets forth certain information that nust be obtained at a
m ni mum and provides that the CIP nust require the futures
conmi ssi on nerchant and introducing broker to obtain this
m ni mum i nformati on before an account is opened or trading
authority is granted.

The m nimum information that nust be obtained from each
custoner is (1) nanme, (2) date of birth, if applicable, (3)
address, and (4) U. S. taxpayer identification nunber (e.g.,
soci al security nunber or enployer identification nunber) or if
the person is not a U S. person, a U S. taxpayer identification
nunber, an alien identification card nunber, or the nunmber and
country of issuance of any other governnent-issued docunent
evidencing nationality or residence and bearing a photograph or

simlar safeguard.!! The term"simlar safeguard"” is included to

futures conm ssion nerchants and introduci ng brokers the m ni num
requi renents for these prograns.

12 Treasury and the Conmi ssion understand these categories of

identification nunbers for foreign citizens generally are
applicable to natural persons. Accordingly, we seek comment on
the types of nunbers that could be provided by other persons.
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permt the use of any bionetric identifiers that may be used in
addition to, or instead of, photographs. Wth respect to the
address requi renent, each customer nust provide both a mailing
and residence address (if a natural person) or principal place
of business (if not a natural person).

The rule only specifies the mninmumidentifying information
t hat nmust be obtained fromeach custonmer. Futures comm ssion
mer chants and introducing brokers, in assessing the risk factors
i n paragraph (b), should determ ne whether additional
identifying information is necessary to forma reasonabl e bel i ef
as to the true identity of each customer. There nmay be certain
types of customers or circunstances where it is reasonable to
obtain other identifying information in addition to the m ni num
|f a futures conm ssion nerchant or introducing broker, in
exam ning the nature of its business and operations, determ nes
t hat additional information should be obtained in certain cases,
it should set forth guidelines in its CIP indicating when this
shal | occur.

Treasury and the Conm ssion recogni ze that a new busi ness
may need access to an account at a futures comm ssion nerchant
or introducing broker before it has received an enpl oyer
identification nunber fromthe Internal Revenue Service. For

this reason, the proposed regulation contains a limted
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exception to the requirenent that a taxpayer identification
nunber nust be provided prior to establishing or adding a
signatory to an account. Accordingly, a CIP nmay permt a
futures conm ssion nerchant or introducing broker to open or add
a signatory to an account for a person other than an individual
(such as a corporation, partnership, or trust) that has applied
for, but has not received, an enployer identification nunber.
However, in such a case, the CIP nust require that the futures
conmi ssi on merchant or introducing broker obtain a copy of the
application before it opens or adds a signatory to the account
and obtain the enpl oyee identification nunber within a
reasonabl e period of tinme after an account is established or a
signatory is added to an account. Currently, the IRS indicates
that the issuance of an enpl oyer identification nunber can take
up to five weeks. This length of tinme, coupled with when the
person applied for the enployer identification nunber, should be
considered by the futures comm ssion nmerchant or introducing
broker in determ ning the reasonable period of tine within which
t he person should provide its enployer identification nunber to

the futures comm ssion nerchant or introducing broker.
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D. § 103.123(d) Required Verification Procedures

After obtaining identifying information froma custoner,
futures conm ssion nerchants and introduci ng brokers mnust take
steps to verify the accuracy of that information in order to
reach a point where they can forma reasonable belief as to the
true identity of the custoner. Accordingly, paragraph (d) of
t he proposed rule requires each futures comm ssion nerchant’s
and introducing broker’s CIP to have procedures for verifying
the accuracy of the identifying information provided by the
custoner. Because the proposed rule requires futures comm ssion
mer chants and i ntroduci ng brokers to forma reasonabl e beli ef
that they know the true identity of each custoner, the extent of
the verification for each custonmer will depend on the steps
necessary for futures comm ssion nerchants and introducing
brokers to form such a belief.

Paragraph (d) requires that the verification procedures
nmust be undertaken within a reasonable tinme before or after a
custoner’s account is opened or a custonmer is granted authority
to effect transactions with respect to an account. This
flexibility nmust be exercised in a reasonable manner, given that
verifications too far in advance nmay becone stale and
verifications too long after an account is opened nmay provide
nmoney | aundering opportunities to persons who woul d not have had

such opportunities if verification occurred sooner. The anpunt
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of time it will take a futures conm ssion merchant or
i ntroduci ng broker to verify the identity of a custoner may
depend on the type of account opened, whether the customer opens
the account in person, and on the type of identifying
information available. 1In addition, although an account is
opened, a futures comm ssion nmerchant or introducing broker may
choose to place Iimts on the account, such as restricting the
nunber of transactions or the dollar value of transactions,
until a customer’s identity is verified. Therefore, the
proposed rul e provides futures conm ssion nerchants and
i ntroducing brokers with the flexibility to use a risk-based
approach to determ ne when the identity of a custoner nust be
verified relative to the opening of an account or granting of
tradi ng authority.":zl
As nentioned above, a person becones a custoner each tine
t hey open a new account or are granted trading authority.
Therefore, upon the opening of each account, the verification

requi renents of this rule would apply. However, if a custoner

whose identification has been verified previously opens a new

13 Treasury and the Conmission note that it is possible that

futures conm ssion nerchants and introduci ng brokers coul d
violate other laws by permtting a custoner to transact business
prior to verifying the custonmer’s identity. See, e.g., 31 CFR
part 500, prohibiting transactions involving designated foreign
countries or their nationals.
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account, a futures conmm ssion nerchant or introducing broker
woul d not need to verify the custonmer’s identity a second tine,
provided it (1) previously verified the custonmer’s identity in
accordance with procedures consistent with this rule, and (2)
continues to have a reasonable belief that it knows the true
identity of the custoner.

The rul e provides for two nethods of verifying identifying
i nformation: use of docunents and use of non-docunentary neans.
For exanpl e, using docunments would include obtaining a driver’s
license or passport froma natural person or articles of
i ncorporation froma conpany. Non-docunentary nethods woul d
i ncl ude cross-checking the informati on provided by a custoner
agai nst that supplied by a credit bureau or consuner reporting
agency.

The proposed rule requires each futures conmmi ssion
mer chant’ s and i ntroducing broker’s CIP to address both nethods
of verification. Depending on the type of custonmer and the
met hod of opening an account, it nmay be nore appropriate to use
ei ther docunents or non-docunentary nethods. However, in sone
cases, it may be appropriate to use both nethods. The CIP
shoul d set forth guidelines describing when docunents, non-
docunent ary net hods, or a conbination of both will be used.

The risk that a futures comm ssion nmerchant or introducing

broker will not know a custoner's identity will be hei ghtened
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for certain types of accounts, such as accounts opened in the
name of a corporation, partnership, or trust that is created or
conducts substantial business in jurisdictions designated as
primary noney | aundering concerns or that have been desi gnated
as non-cooperative by an international body, such as the
Fi nanci al Action Task Force.

obtaining sufficient information to verify a given
custoner's identity can reduce the risk that a futures
comm ssi on nerchant or introducing broker will be used as a
conduit for noney laundering and terrorist financing. Each
futures conm ssion nerchant’s and introduci ng broker’s identity
verification procedures nust be based on its assessnent of the
factors described in paragraph (b) of the proposed rule.
Accordi ngly, when those assessnents suggest a hei ghtened ri sk,
the futures comm ssion nerchant and introduci ng broker should
prescri be additional verification neasures.

1. Verification Through Docunents

Paragraph (d)(1) provides that the CIP nust describe when a
futures conm ssion nerchant or introducing broker will verify
identity through docunents and set forth the docunents that wll
be used for this purpose. The rule also lists certain docunents
that are suitable for verification. For natural persons, these
docunents may include: unexpired governnent-issued

identification evidencing nationality or residence and bearing a
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phot ograph or sim |l ar safeguard. For other persons, suitable
docunents woul d be ones show ng the existence of the entity,
such as registered articles of incorporation, a governnent-
i ssued business |icense, a partnership agreenent, or a trust
i nstrumnent.
2. Verification Through Non-Docunentary Mt hods

Par agraph (d)(2) provides that the C P nust describe non-
docunentary verification nethods and when such nethods wll be
enpl oyed in addition to, or instead of, using docunents. The
rule allows for the exclusive use of non-docunentary nethods
because sonme accounts are opened by tel ephone, mail, or over the
Internet. However, even if the custonmer presents docunents, it
may be appropriate to use non-docunentary nmethods as well. In
the end, each futures comm ssion nmerchant and introduci ng broker
is responsible for enploying sufficient verification nethods to
be able to forma reasonable belief that it knows the true
identity of the custoner.

The proposed rule sets forth certain non-docunentary
met hods that would be suitable for verifying identity. These
met hods i nclude contacting a custoner after the account is
opened; obtaining a financial statenent; conparing the
identifying information provided by the custonmer agai nst fraud
and bad check dat abases to determ ne whether any of the

information is associated with known incidents of fraudul ent
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behavi or (negative verification); conparing the identifying
information with information available froma trusted third
party source, such as a credit report froma credit bureau or
consuner reporting agency (positive verification); and checking
references with other financial institutions. Futures
conmmi ssion nerchants and i ntroduci ng brokers also may wish to
anal yze whether there is |ogical consistency between the
identifying information provided, such as the custoner's nane,
street address, ZIP code, tel ephone nunber (if provided), date
of birth, and social security nunber (logical verification).

Paragraph (d)(2) also provides that the CIP nust require
the use of non-docunentary nethods in certain cases;
specifically, when a natural person is unable to present an
unexpi red governnent issued identification docunent that bears a
phot ograph or sim |l ar safeguard or when a futures conmmi ssion
mer chant or introducing broker is presented with unfamliar
docunents to verify the identity of a custoner, does not obtain
docunents to verify the identity of a custoner, does not neet a
custoner face-to-face, or is otherw se presented with
circunstances that increase the risk the futures comm ssion
mer chant or introducing broker will be unable to verify the true
identity of a custoner through docunents.

Thus, non-docunentary nethods shoul d be used when the

futures conm ssion nerchant or introducing broker cannot exam ne

29



original docunments. |In addition, Treasury and the Conm ssion
recogni ze that identification docunents, including those issued
by a governnent entity, may be obtained illegally and may be
fraudulent. In light of the recent increase in identity fraud,
futures conm ssion nerchants and introducing brokers are
encouraged to use non-docunentary nethods, even when a custoner
has provided identification docunents.

E. § 103.123(e) Covernnent Lists

Section 326 of the Act also requires reasonabl e procedures
for determ ning whether a custonmer’s nane appears on any |ist of
known or suspected terrorists or terrorist organizations
provi ded by any governnent agency. The proposed rule inplenments
this requirenment and clarifies that the requirement applies only
with respect to lists circulated by the Federal governnent.

In addition, the proposed rule states that futures
conmmi ssi on nerchants and introduci ng brokers nust follow all
Federal directives issued in connection with such lists. This
provi si on makes clear that futures conmm ssion nmerchants and
i ntroduci ng brokers nmust have procedures for responding to
ci rcunstances when a custoner is named on a |ist.

F. 8§ 103.123(f) Custoner Notice

Section 326 of the Act contenplates that financi al
institutions will provide their custonmers with “adequate notice"

of the custoner identification procedures. Therefore, each
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futures conm ssion nerchant’s and introduci ng broker’s ClI P nust
i ncl ude procedures for providing custonmers with adequate notice
that the futures conm ssion nerchant or introducing broker is
requesting information to verify their identity. A futures
comm ssi on nerchant or introducing broker may satisfy the notice
requi renent by generally notifying its customers about the
procedures it nust conply with to verify their identities. For
exanple, a futures comm ssion nerchant or introducing broker may
post a sign in its |obby or provide custoners with any other
formof witten or oral notice. |If an account is opened
el ectronically, such as through an Internet website, the futures
comm ssi on nerchant or introducing broker may provide notice
el ectronically.

G 8103. 123(g) Lack of Verification

Paragraph (g) of the proposed rule states that each futures
comm ssion nerchant’s and introducing broker’s Cl P nmust include
procedures for responding to circunstances in which it cannot
forma reasonable belief that it knows the true identity of a
cust oner.

CGenerally, each futures comm ssion nerchant and introducing
broker should only maintain an account for a custonmer when it

has a reasonable belief that it knows the custoner's true
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identity.EzI Thus, each futures conm ssion nerchant’s and
i ntroduci ng broker’s CIP should specify the actions to be taken
when it cannot form a reasonable belief. There also should be
gui del ines for when an account will not be opened. |In addition,
the CIP should address the ternms under which a custoner nmay
conduct transactions while a custoner's identity is being
verified. The CIP should specify at what point, after attenpts
to verify a custoner's identity have failed, an account that has
been opened should be closed. Finally, the procedures should
i nclude a process for determ ning whether, in connection with
conducting custoner identification or verification, a Suspicious
Activity Report should be fil ed.

H. §103. 123(h) Recor dkeepi ng

Section 326 of the Act requires procedures for naintaining
records of the information used to verify a person's identity,
i ncl udi ng nane, address, and other identifying information.
Par agraph (h) of the proposed rule sets forth recordkeepi ng
procedures that nust be included in each futures conm ssion
merchant’ s and i ntroducing broker’s CIP. These procedures nust
provi de for the maintenance of all information and docunents

obtai ned pursuant to the CIP. Information that nust be

4 There are sonme exceptions to this basic rule. For exanple, a

futures conm ssion nerchant or introducing broker may introduce
or maintain an account, at the direction of |aw enforcenent,

32



mai nt ai ned includes all identifying information provided by a
custoner pursuant to paragraph (c). Thus, the futures

commi ssi on merchant and introduci ng broker nust make a record of
each custoner’s nane, date of birth (if applicable), addresses,
and tax identification nunber or other nunber. Futures

conmmi ssi on nmerchants and introduci ng brokers also nust maintain
copi es of any docunents that were relied upon to verify identity
pursuant to paragraph (d)(1), evidencing the type of docunent
and any identification nunber it may contain. For exanple, if a
custoner produces a driver’s license, the futures comm ssion

mer chant or introducing broker nust nake a copy of the driver’s
license that clearly indicates it is a driver’s |license and

| egi bly depicts any identification nunber on the |icense.

Fut ures comm ssion merchants and i ntroduci ng brokers al so
must nmake and mai ntain records evidencing the nethods and
results of nmeasures undertaken to verify the identity of a
custoner pursuant to paragraph (d)(2). For exanple, if a
futures conm ssion nerchant or introducing broker obtains a
report froma credit bureau concerning a custoner, the report
nmust be mai ntained. Futures conmm ssion nerchants and
i ntroduci ng brokers also nust nmake and mai ntain records of the

resolution of any discrepancy in the identifying information

notw thstanding that it does not know the true identity of a
cust omer.
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obtained. To continue with the previous exanple, if the
custoner provides a residence address that is different fromthe
address shown on the credit report, the futures comm ssion

mer chant or introducing broker nust docunent how it resolved
this discrepancy or, if the discrepancy was not resolved, how it
formed a reasonabl e belief notw thstanding the discrepancy.

Fut ures comm ssion merchants and introduci ng brokers nust
retain all of these records for five years after the date an
account is closed or the grant of authority to effect
transactions with respect to an account is revoked. 1In al
ot her respects, the records nust be naintained in accordance
with the requirenents of Conmm ssion Rule 1.31.EEI

Nothing in this proposed rule nodifies, limts or
supersedes section 101 of the Electronic Records in d obal and
Nat i onal Conmerce Act, Pub. L. 106-229, 114 Stat. 464 (15 U S.C
7001) (E-Sign Act). Thus, futures conmm ssion nerchants and
i ntroduci ng brokers nmay use electronic records to satisfy the
requirenents of this rule, as long as the records are maintai ned
in accordance with Commission Rules 1.4 and 1.31. [l

Treasury and the Comm ssion enphasize that the collection

and retention of information about a custonmer as an ancillary

517 CFR 1. 31.
6 17 CFR 1.4, 1.31.
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part of collecting identifying information, do not relieve
futures conm ssion nerchants and introducing brokers fromtheir
obligations to conply with anti-discrimnation | aws or
regul ati ons.

| . 8103. 123(i) Approval of Program

Paragraph (i) of the proposed rule requires that each
futures conm ssion nerchant’s and introducing broker’s CIP be
approved by its nost senior |evel (e.g., board of directors,
managi ng partners, board of managers or other governi ng body
perform ng simlar functions) or by persons specifically
aut hori zed by that body to approve such a program

J. § 103.123(j) Exenptions

Section 326 states that the Secretary and the Federal
functional regulator jointly issuing the rule may by order or
regul ati on exenpt any financial institution or type of account
fromthis rule in accordance with such standards and procedures
as the Secretary may prescribe. The proposed rul e provides that
the Comm ssion, with the concurrence of the Secretary, may
exenpt any futures conm ssion nerchant or introducing broker
that registers with the Comm ssion. However, it excludes from
this exenptive authority futures comm ssion nerchants and
i ntroduci ng brokers that register pursuant to section 4f(a)(2)
of the CEA. These are firns that register as futures conm ssion

nmer chants or introducing brokers solely because they deal in
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security futures products. The exenptive authority with respect
to these firnms is addressed in the rule issued jointly by
Treasury and the SEC.

I n i ssuing exenptions under the proposed rule, the
Secretary and the Comm ssion shall consider whether the
exenption is consistent wth the purposes of the BSA and in the
public interest, and may consi der other necessary and
appropriate factors.

L1l Request for Comrents

Treasury and the Conmi ssion invite comrent on all aspects
of the proposed rule, and specifically seek corment on the
foll ow ng issues:

1. Wether the proposed definition of "account” is
appropri at e.

2. How the proposed rule should apply to various types of
accounts that are designed to allow a custoner to transact
busi ness i medi atel y.

3. Ways that futures conm ssion nerchants and introducing
brokers can conply with the requirenment to obtain both the
address of a person's residence, and, if different, the person's
mai | i ng address in situations involving natural persons who | ack
a pernmanent address.

4. \Wether non-U. S. persons that are not natural persons

will be able to provide futures conmm ssion nerchants and
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i ntroducing brokers with the identifying information required in
8 103. 123(c)(4), or whether other categories of identifying
i nformation should be added to this section. Comenters on this
i ssue shoul d suggest other neans of identification that futures
conmmi ssion nerchants and introduci ng brokers currently use or
shoul d use in this circunstance.

5. \Whether the proposed rule will subject futures
conmi ssion nerchants and introduci ng brokers to conflicting
State laws. Treasury and the Conmm ssion request that commenters
cite and describe any potentially conflicting State | aws.

6. The extent to which the verification procedures
requi red by the proposed rule make use of information that
futures conm ssion nerchants and introducing brokers currently
obtain in the account opening process. W note that the
| egi slative history of section 326 indicates that Congress
i ntended "the verification procedures prescribed by Treasury
[to] make use of information currently obtai ned by nost
financial institutions in the account opening process.” See
H R Rep. No. 107-250, pt. 1, at 63 (2001).
| V. Paperwork Reduction Act

The Paperwork Reduction Act of 1995 (PRA), 44 U S.C 3501
et seq., inposes certain requirenents on federal agencies in
connection wth their conducting or sponsoring any collection of

information as defined by the PRA. Because this proposed
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rul emaki ng contains information collection requirements within

t he neani ng of the PRA, FinCEN has submtted the information
collection requirenments in this proposed rule to the Ofice of
Managenment and Budget (OVB) for its review in accordance with 44
U S.C. 3507(d).

An agency may not conduct or sponsor, and a person is not
required to respond to, an information collection unless it
displays a currently valid OVB control nunber.

The proposed rule requires futures comm ssion nerchants and
i ntroduci ng brokers to inplenent reasonable procedures to (1)
mai ntain records of the information used to verify the person’s
identity and (2) provide notice of these procedures to
custoners. These recordkeepi ng and di scl osure requirenents are
requi red under section 326 of the Act.

The Commi ssion estinmates that approxi mately 188 futures
conmmi ssion nerchants and 1593 introducing brokers will need to
implenent a CIP. Further, the Conm ssion estimates that each
futures conm ssion nerchant and introduci ng broker will need to
spend approxi mately 10 hours per year to neet the recordkeeping

requi renents of the proposed rul e. Further, Treasury and the

7 The Conmi ssion believes that futures conm ssion nerchants and

i ntroduci ng brokers already obtain fromtheir custoners nost, if
not all, of the information required under the proposed rule.
See Commi ssion Rule 1.37, 17 CFR 1.37 (requiring futures

conmi ssion nerchants and introduci ng brokers to obtain the
custoner’s true nanme, address, principal occupation or business,
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Comm ssion estimate that each futures conm ssion nerchant and
i ntroduci ng broker will need to spend approxi mately one hour per
year to neet the disclosure requirenents of the new rule.
Therefore, the estinmated paperwork burden of this proposed rule
is calculated as foll ows:
Esti mat ed nunber of respondents: 1781
Esti mat ed average annual burden for the
recor dkeepi ng requirenents of the proposed
rule for each respondent: 10 hours
Esti mat ed average annual burden for the
di scl osure requirenents of the proposed
rul e per each respondent: 1 hour
Estimated total annual burden: 19,591 hours
Treasury and the Conm ssion invite comrent on:
(1) Whether the collections of information contained in the
noti ce of proposed rul emaki ng are necessary for the proper
per formance of each agency's functions, including whether the
information has practical utility;
(2) The accuracy of the Commi ssion's estimate of the burden
of the proposed information coll ections;

(3) Ways to enhance the quality, utility, and clarity of

the infornation to be coll ected;

name of guarantor, and nane of person controlling the account),
and NFA Conpliance Rule 2-30 (futures conmm ssion nerchants and

i ntroduci ng brokers are required to obtain, with respect to
custoners that are individuals, the custoner’s true nane,
address, principal occupation or business, estimted annual

i ncome and net worth, and approxi mate age). Futures conmm ssion
mer chants and introducing brokers are required to nmaintain these
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(4) Ways to mnimze the burden of the information
col l ections on respondents, including the use of autonated
col l ection techniques or other forns of information technol ogy;
and

(5) Estimates of capital or start-up costs and costs of
oper ati on, maintenance, and purchases of services to provide
i nformation.

Organi zations and individuals desiring to submt coments
on the information collection requirenents should direct them
(preferably by fax (202-395-6974)) to Desk O ficer for the
Department of the Treasury, Ofice of Information and Regul atory
Affairs, Ofice of Managenent and Budget, Paperwork Reduction
Proj ect (1506), Washi ngton, DC 20503 (or by the Internet to

j | ackeyj @nb. eop.gov), with a copy to FinCEN by mail or the

Internet at the addresses previously specified.
V. Regulatory Flexibility Act

The Regul atory Flexibility Act (RFA), 5 U.S.C. 601 et seq.,
requires federal agencies, in pronmulgating rules, to consider
the i npact of those rules on small entities. The rule proposed
today woul d affect futures comm ssion merchants and introducing
brokers. The CFTC previously established certain definitions of

“smal | entities” to be used in evaluating the inpact of its

records pursuant to Conm ssion Rule 1.31, 17 CFR 1.31, and NFA
Conmpl i ance Rul e 2-10.
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rules in accordance with the RFA.Ezl The Conm ssion has
previously determ ned that futures conm ssion nerchants are not
smal|l entities for the purpose of the RFA. B2l W th respect to

i ntroduci ng brokers, the Conm ssion has stated that it would
evaluate within the context of a particular rule proposal

whet her all or sonme affected introducing brokers would be
considered to be small entities and, if so, the econom c inpact
on them of any ruIe.E:I The Comm ssion believes that al

i ntroduci ng brokers will be affected by this rule, including
smal | introducing brokers. However, the Conm ssion does not
believe that the econom c inpact of the rule will be
significant. First, the informati on being collected by

i ntroducing brokers is, for the nost part, already required to
be collected by CFTC rules and by sel f-regul atory organi zati on
rul es. & Second, each introducing broker will be able to tailor
its CIP to fit its own size and needs; the rule provides for
flexibility in howthey will nmeet their requirenents. Lastly,
the CFTC believes that any expenditure associated with
establishing and inplenenting a CIP will be commensurate with

the size of an introducing broker. If an introducing broker is

18 See 47 FR 18618 (April 30, 1982).
19 See 47 FR at 186109.

® See id.

21 gee, supra, page 34 n.17.
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small, its econonm ¢ burden should be de m nims. For these

reasons, the Comm ssion does not expect the rule, as proposed
herein, to have a significant econom c inpact on a substanti al
nunber of small entities. Accordingly, it is hereby certified
pursuant to 5 U S.C. 605(b), that the proposed rule wll not
have a significant econom c inpact on a substantial nunber of
smal |l entities. Treasury and the Conmission invite the public
to comment on this finding.
VI. Conmi ssion’s Analysis of the Costs and Benefits Associ at ed
with the Proposed Rul e

Section 15(a) of the CEA requires the CFTC to consider the
costs and benefits of its action before issuing a new
regul ation. The CFTC understands that, by its terns, section
15(a) does not require the CFTC to quantify the costs and
benefits of a new regulation or to determ ne whether the
benefits of the proposed regul ation outweigh its costs. Nor
does it require that each proposed rule be analyzed in isolation
when that rule is a conponent of a | arger package of rules or
rule revisions. Rather, section 15(a) sinply requires the CFTC
to “consider the costs and benefits” of its action.

Section 15(a) further specifies that costs and benefits
shall be evaluated in light of five broad areas of narket and
public concern: protection of market participants and the

public; efficiency, conpetitiveness, and financial integrity of
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futures markets; price discovery; sound risk managenent
practices; and other public interest considerations.
Accordingly, the CFTC could in its discretion give greater
wei ght to any one of the five enunerated areas of concern and
could inits discretion determne that, notwithstanding its
costs, a particular rule was necessary or appropriate to protect
the public interest or to effectuate any of the provisions or to
acconplish any of the purposes of the CEA

Section 326 of the Act requires Treasury and the Conm ssion
to prescribe regulations setting forth m ni nrum standards for
futures conm ssion nerchants and introduci ng brokers regarding
the identities of custoners that shall apply in connection with
t he opening of an account. The statute al so provides that the
regul ati ons issued by Treasury and the Conmmi ssion nmust, at a
m nimum require financial institutions to inplenment reasonable
procedures for: (1) verification of custoners’ identities; (2)
determ nati on of whether a custoner appears on a government
list; and (3) maintenance of records related to custoner
verification. The proposed rule inplenents this statutory
mandate by requiring futures conm ssion nerchants and
i ntroducing brokers to (1) establish a CIP; (2) obtain certain
identifying information from custoners; (3) verify identifying
informati on of custoners; (4) check custoners against lists

provi ded by federal agencies; (5) provide notice to custoners
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that information may be requested in the process of verifying
their identities; and (6) make and maintain records. The
Comm ssi on believes that these requirenents are reasonabl e and
practicable, as required by section 326 and, therefore, that the
costs associated wth themare attributable to the statute.
Moreover, while the proposed rule specifies certain m ni mum
requi renents, futures comm ssion nerchants and introducing
brokers will be able to design their CIPs in a manner nost
appropriate to their business nodels and custoner bases. This
flexibility should help themto tailor their ClPs appropriately,
while still meeting the statutory requirenments of section 326.
The proposed rule is not related to the marketpl ace and
t hus should not affect the protection of market participants;
the efficiency, conpetitiveness, and financial integrity of
futures markets; price discovery; or sound risk managenent
practices. This proposed rul e does, however, address other
public interest considerations, nanely, the prevention and
detection of noney |aundering and financing of terrorism As
noted el sewhere in this preanble, the CFTC believes the costs
associated with inplenenting Cl Ps, which are mandated by section
326 of the Act, will be small. On the other hand, the benefits
include a reduced risk of futures conmm ssion nerchants and
i ntroduci ng brokers unwittingly aiding crimnals, including

terrorists, in |aundering noney or noving funds for illicit
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purposes. Additionally, the inplenentation of such prograns
should nmake it nore difficult for persons to successfully engage
in fraudulent activities involving identity theft.
VIl1. Executive Order 12866

Treasury has determned that this proposed rule is not a
"significant regulatory action"” for purposes of Executive Oder
12866. The rule follows closely the requirenents of section 326
of the Act. Moreover, as indicated above, Treasury and the
Conmi ssion believe that futures comm ssion nmerchants and
i ntroduci ng brokers already have procedures in place that
fulfill nost of the requirenments of the proposed rule. First,
the procedures are a matter of good business practice. Second,
futures comm ssion nerchants and introduci ng brokers already are
required to have BSA conpliance prograns that address many of
the requirenents detailed in this notice of proposed rul emaki ng.
Third, futures conm ssion nerchants and i ntroduci ng brokers
shoul d al ready have conpliance progranms in place to ensure they
conply with Treasury’s O fice of Foreign Assets Control rules
prohi biting transactions with certain foreign countries or their
nationals. Accordingly, a regulatory inpact analysis is not

required.

45



Li sts of Subjects in 31 CFR Part 103

Adm ni strative practice and procedure, Authority
del egati ons (CGovernnent agenci es), Banks, Banking, Brokers,
Commodity futures, Currency, Foreign banking, Foreign
currencies, Ganbling, Investigations, Law enforcenent,

Penal ties, Reporting and recordkeepi ng requirenents, Securities.
Aut hority and | ssuance

For the reasons set forth in the preanble, part 103 of
title 31 of the Code of Federal Regulations is proposed to be
amended as foll ows:

PART 103- FI NANCI AL RECORDKEEPI NG AND REPORTI NG OF CURRENCY AND
FORElI GN TRANSACTI ONS

1. The authority citation for part 103 is revised to read
as follows:

Authority: 12 U S. C. 1829b and 1951-1959; 31 U S. C. 5311-
5332; title Ill, secs. 312, 313, 314, 319, 326, 352, Pub L. 107-
56, 115 Stat. 307, 12 U S.C. 1818, 12 U S.C. 1786(q).

2. Subpart | of part 103 is anended by addi ng new section
103. 123 to read as foll ows:

§ 103.123 Custoner ldentification Prograns For Futures
Comm ssi on Merchants And Introduci ng Brokers

(a) Definitions. For the purposes of this section:

(1) Account neans any formal business relationship with a

futures conm ssion nerchant, including, but not limted to,

46



t hose established to effect transactions in contracts of sale
for future delivery, options on contracts of sale for future
delivery, or options on physicals in any conmodity.

(2) Comm ssion nmeans the United States Commodity Futures

Tradi ng Conm ssi on.

(3) Commodity neans any good, article, service, right, or
interest described in Section la(4) of the Commbdity Exchange
Act, 7 U S.C. 1la(4).

(4) Custoner. (i) The term custoner neans:

(A) Any person who opens a new account with a futures
conmmi ssi on nerchant; and

(B) Any person who is granted authority to effect
transactions with respect to an account with a futures
conmi ssi on nerchant.

(1i) Were an account is introduced to a futures conm ssion
mer chant by an introducing broker, a person opening the account
or granted authority to effect transactions with respect to the
account is a custoner of both the futures conmm ssion nerchant
and the introduci ng broker.

(5) Futures conm ssion nerchant neans any person registered

or required to be registered as a futures comm ssion nerchant
wi th the Comm ssion under the Commodity Exchange Act (7 U S.C. 1
et seq.), except persons who regi ster pursuant to section

4f (a) (2) of the Commodity Exchange Act.
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(6) Introduci ng broker nmeans any person regi stered or

required to be registered as an introducing broker with the
Comm ssi on under the Commobdity Exchange Act, except persons who
regi ster pursuant to section 4f(a)(2) of the Commodity Exchange
Act .

(7) Option neans an agreenent, contract or transaction
described in Section la(26) of the Commbdity Exchange Act, 7
U.S.C. 1la(26).

(8) Person has the sanme neaning as that termis defined in
8103.11(z) of this Part.

(9) U.S. person neans:

(1) AUS citizen; or

(1i) A corporation, partnership, trust or person (other
than an individual) that is established or organi zed under the
laws of a State or the United States.

(10) Non-U.S. person neans a person that is not a U S.

per son.

(11) Taxpayer identification nunber. The provisions of

section 6109 of the Internal Revenue Code of 1986 (26 U. S.C
6109) and the regulations of the Internal Revenue Service
pronul gated t hereunder shall determ ne what constitutes a

t axpayer identification nunber.

(b) Custoner ldentification Program Each futures

commi ssi on merchant and introduci ng broker shall inplenent a
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written Custoner ldentification Program (Program that shall be
based on the type of identifying information avail able and on an
assessnment of the varying risks associated with the futures
conmmi ssion merchant’s or the introducing broker’s size,

| ocati on, nethods of opening accounts, types of accounts and
transacti ons, custoner base, and reliance, if any, on another
futures conm ssion nerchant or introducing broker with which it
shares an account rel ationship. Each futures comm ssion
merchant’ s and i ntroduci ng broker’s procedures nmust enable it to
forma reasonable belief that it knows the true identity of its
custoners. The Program should be a part of each futures

conmi ssion nerchant’s and introduci ng broker’s anti-noney

| aundering programrequired under 31 U S. C. 5318(h).

(c) Required information. (1) General. Except as

permtted by paragraph (c)(2) of this section, each Program
shall require the futures comm ssion nerchant or the introducing
broker to obtain specified identifying information about each of
their custonmers. At a mninmum the specified identifying
information shall include the information |isted below. The
Program shall require that this mninmuminformation be obtained
prior to opening a customer’s account or granting a custoner
authority to effect transactions with respect to an account.

(i) Nane;

(ii) Date of birth, for natural persons;
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(1i1) Addresses:

(A) Residence and mailing (if different) for natural
persons; or

(B) Principal place of business and mailing (if different)
for persons other than natural persons; and

(iv) Identification nunber:

(A) For U S. persons, a U S. taxpayer identification nunber
(e.g., social security nunber, or enployer identification
nunber); or

(B) For non-U. S. persons, a U S. taxpayer identification
nunber, a passport nunmber and country of issuance, an alien
identification card nunber, or the nunber and country of
i ssuance of any other governnent-issued docunment evidencing
nationality or residence and bearing a photograph or simlar
saf eguar d.

(2) Limted exception. The Programmay permt the futures

conmmi ssi on merchant or introducing broker to open or add a
signhatory to an account for a person other than an individual
(such as a corporation, partnership, or trust) that has applied
for, but has not received, an enployer identification nunber.
However, in such a case, the futures conm ssion merchant or

i ntroduci ng broker nust obtain a copy of the application before

it opens or adds a signhatory to the account and obtain the
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enpl oyer identification nunmber within a reasonabl e period of
tinme after it opens or adds a signatory to the account.

(d) Required verification procedures. Each Program shal

contain risk-based procedures for verifying the identity of
custoners, to the extent reasonabl e and practicable. Such
verification nmust occur within a reasonable time before or after
the custonmer’s account is opened or the custoner is granted
authority to effect transactions wth respect to an account. A
futures conm ssion nerchant or introducing broker need not
verify the information about an existing custoner who opens a
new account or who is granted authority to effect transactions
wWth respect to a new account, if it previously verified the
custoner’s identity in accordance with procedures consistent
with this rule, and continues to have a reasonabl e belief that
it knows the true identity of the custoner.

(1) Verification through docunents. Each Program nust

descri be when the futures comm ssion nmerchant or introducing
broker will verify identity through docunents and set forth the
docunents that it will use for this purpose. Suitable docunents
for verification may include:

(1) For natural persons, an unexpired governnent-issued
identification evidencing nationality or residence and bearing a
phot ograph or sim |l ar safeguard; and

(1i) For persons other than natural persons, docunents
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showi ng the existence of the entity, such as registered articles
of incorporation, a governnent-issued business |icense, a
partnership agreenent, or a trust instrunent.

(2) Verification through non-docunentary nmethods. Each

Program nmust descri be non-docunmentary nethods the futures

conmi ssi on nerchant or introducing broker will use to verify
their custonmer’s identity and when these nethods will be used in
addition to, or instead of, relying on docunents. These non-
docunent ary net hods may include, but are not limted to,
contacting a custoner; obtaining a financial statenent;

i ndependently verifying information through credit bureaus,
publ i c dat abases, or other sources; and checking references with
other financial institutions. Non-docunentary nethods shall be
used when: a natural person is unable to present an unexpired
government -i ssued identification docunent that bears a

phot ograph or simlar safeguard; the futures comm ssion nerchant
or introducing broker is presented with unfam |liar docunments to
verify the identity of a custoner; the futures conm ssion

mer chant or introducing broker does not obtain docunents to
verify the identity of a custonmer; does not neet a customer
face-to-face; or is otherwi se presented with circunstances that
increase the risk the futures comm ssion nmerchant or introducing
broker will be unable to verify the true identity of a custoner

t hrough docunents.
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(e) Governnment lists. Each Program shall include

procedures for determ ning whether a custoner’s nane appears on
any list of known or suspected terrorists or terrorist

organi zati ons provided to the futures comm ssion nerchant or

i ntroduci ng broker by any federal governnent agency. Futures
conmi ssion nerchants and introduci ng brokers shall follow all
federal directives issued in connection with such |ists.

(f) Custoner notice. Each Program shall include procedures

for providing custoners with adequate notice that the futures
commi ssi on merchant or introducing broker is requesting
information to verify their identity.

(g) Lack of verification. Each Programshall include

procedures for responding to circunstances in which the futures
conmmi ssi on merchant or introduci ng broker cannot forma
reasonabl e belief that it knows the true identity of a custoner.

(h) Recordkeeping. (1) The Program shall include

procedures for maintaining a record of all information obtained
pursuant to the Program i ncl uding:

(1) Al identifying information provided by a custoner
pursuant to paragraph (c) of this section, and copies of any
docunents that were relied on pursuant to paragraph (d)(1) of
this section evidencing the type of document and any

identification nunber it may contain;
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(1i) The methods and results of any neasures undertaken to
verify the identity of a custonmer through non-docunentary
met hods pursuant to paragraph (d)(2) of this section; and

(iti1) The resolution of any discrepancy in the identifying
i nformati on obt ai ned.

(2) Futures conmm ssion nerchants and introduci ng brokers
must retain all records nmade or obtained when verifying the
identity of a custonmer pursuant to a Programuntil five years
after the date the account of the custoner is closed or the
grant of authority to effect transactions with respect to an
account is revoked. In all other respects, the records shall be
mai nt ai ned pursuant to the provisions of 17 CFR 1. 31.

(1) Approval of program Each Program shall be approved by

the futures comm ssion nerchant’s or introducing broker’s board
of directors, nmanaging partners, board of managers or other
governing body performng simlar functions or by a person or
persons specifically authorized by such bodies to approve the
Program

(j) Exenptions. The Comm ssion, with the concurrence of

the Secretary, may by order or regul ati on exenpt any futures
conmmi ssi on merchant or introducing broker that registers with
t he Conmm ssion (except futures comm ssion nmerchants or

i ntroduci ng brokers that register pursuant to section 4f(a)(2)

of the Commodity Exchange Act) or any type of account fromthe
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requi renents of this section. In issuing such exenptions, the
Comm ssion and the Secretary shall consider whether the
exenption is consistent with the purposes of the Bank Secrecy
Act, and in the public interest, and nmay consi der other

necessary and appropriate factors.

DATED: July 15, 2002
Janes F. Sl oan

Director, Financial Crines Enforcenent Network

DATED: July 10, 2002
Jean A Webb

Secretary of the Commodity Futures Tradi ng Comm ssion
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