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charge or at a reduced rate to the ap-
plicant. Attorney fees may not be re-
covered by parties appearing pro se in
postal proceedings.

(b) No award for the fee of an attor-
ney or agent under these rules may ex-
ceed $125.00 per hour, or such rate as
prescribed by 5 U.S.C. 504. No award to
compensate an expert witness may ex-
ceed the highest rate at which the
Postal Service pays expert witnesses.
However, an award may also include
the reasonable expenses of the attor-
ney, agent, or witness as a separate
item, if the attorney, agent or witness
ordinarily charges clients separately
for such expenses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the adjudicative offi-
cer shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case.

[46 FR 45945, Sept. 16, 1981, as amended at 52
FR 6798, Mar. 5, 1987; 66 FR 55577, Nov. 2, 2001]

§960.7 Rulemaking on maximum rates
for attorney fees.

(a) If warranted by an increase in the
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle
certain types of proceedings), the Post-
al Service may adopt regulations pro-
viding that attorney fees may be
awarded at a rate higher than $125.00

§960.9

per hour, or such rate as prescribed by
5 U.S.C. 504, in some or all of the types
of proceedings covered by this part.
The Postal Service will conduct any
rulemaking proceedings for this pur-
pose under the informal rulemaking
procedures of the Administrative Pro-
cedure Act.

(b) Any person may request the Post-
al Service to initiate a rulemaking pro-
ceeding to increase the maximum rate
for attorney fees. The request should
identify the rate the person believes
the Postal Service should establish and
the types of proceedings in which the
rate should be used. It should also ex-
plain fully the reasons why the higher
rate is warranted. The Postal Service
will respond to the request within 60
days after it is filed, by determining to
initiate a rulemaking proceeding, de-
nying the request, or taking other ap-
propriate action.

[46 FR 45945, Sept. 16, 1981, as amended at 66
FR 55577, Nov. 2, 2001]

§960.8 Official authorized to take final
action under the Act.

The Postal Service official who ren-
ders the final agency decision in a pro-
ceeding under §952.26 or §953.15, or the
panel that renders the decision in an
appeal before the Board of Contract
Appeals under part 955 procedures, as
the case may be, is authorized to take
final action on matters pertaining to
the Equal Access to Justice Act as ap-
plied to the proceeding.

[562 FR 6798, Mar. 5, 1987]

Subpart B—Information Required
From Applicants

§960.9 Contents of application.

(a) An application for an award of
fees and expenses under the Act shall
identify the applicant and the pro-
ceeding for which an award is sought.
The application shall show that the ap-
plicant has prevailed and identify the
position of the Postal Service in the
proceeding that the applicant alleges
was not substantially justified. Unless
the applicant is an individual, the ap-
plication shall also state the number of
employees of the applicant and de-
scribe briefly the type and purpose of
its organization or business.
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