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960.18 Further proceedings. 
960.19 Decision. 
960.20 Further Postal Service review. 
960.21 Judicial review. 
960.22 Payment of award. 

AUTHORITY: 5 U.S.C. 504 (c)(1); 39 U.S.C. 204, 
401 (2). 

SOURCE: 46 FR 45945, Sept. 16, 1981, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 960.1 Purpose of these rules. 

The Equal Access to Justice Act, 5 
U.S.C. 504 (called ‘‘the Act’’ in this 
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to certain administrative proceedings 
(called ‘‘adversary adjudications’’) be-
fore the Postal Service. An eligible 
party may receive an award when it 
prevails over the Postal Service, unless 
the Postal Service’s position was sub-
stantially justified or special cir-
cumstances make an award unjust. The 
rules in this part describe the parties 
eligible for awards and the proceedings 
that are covered. They also explain 
how to apply for awards, and the proce-
dures and standards that the Postal 
Service will use to make them. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6797, Mar. 5, 1987] 

§ 960.2 When the Act applies. 

The Act applies to any adversary ad-
judication pending or commenced be-
fore the Postal Service on or after Au-
gust 5, 1985. It also applies to any ad-
versary adjudication commenced on or 
after October 1, 1984, and finally dis-
posed of before August 5, 1985, provided 
that an application for fees and ex-
penses, as described in subpart B of 
these rules, has been filed with the 
Postal Service within 30 days after Au-
gust 5, 1985, and to any adversary adju-
dication pending on or commenced on 
or after October 1, 1981, in which an ap-
plication for fees and other expenses 
was timely filed and was dismissed for 
lack of jurisdiction. 

[52 FR 6797, Mar. 5, 1987] 

§ 960.3 Proceedings covered. 

(a) The Act applies to adversary adju-
dications conducted by the Postal 
Service. These are: 

(1) Adjudications under 5 U.S.C. 554 
in which the position of the Postal 
Service is presented by an attorney or 
other representative who enters an ap-
pearance and participates in the pro-
ceeding (for the Postal Service, the 
types of proceedings generally covered 
are proceedings relative to false rep-
resentation and cease and desist orders 
and mailability under chapter 30 of 
title 39, U.S.C., with the exception of 
proceedings under 39 U.S.C. 3008); and 

(2) Appeals of decisions of con-
tracting officers made pursuant to sec-
tion 6 of the Contract Disputes Act of 
1978 (41 U.S.C. 605) before the Postal 
Service Board of Contract Appeals as 
provided in section 8 of that Act. (41 
U.S.C. 607). 

(b) The Postal Service may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-
sary adjudication for purposes of the 
Act by so stating in an order initiating 
the proceeding or designating the mat-
ter for hearing. The failure to des-
ignate a proceeding as an adversary ad-
judication shall not preclude the filing 
of an application by a party who be-
lieves the proceeding is covered by the 
Act; whether the proceeding is covered 
will then be an issue for resolution in 
proceedings on the application. 

(c) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987; 67 FR 62179, Oct. 4, 2002] 

§ 960.4 Eligibility of applicants. 

(a) To be eligible for an award of at-
torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show by clear and convincing evi-
dence that it meets all conditions of 
eligibility set out in this subpart and 

VerDate Aug<31>2005 09:42 Aug 01, 2006 Jkt 208140 PO 00000 Frm 00317 Fmt 8010 Sfmt 8010 Y:\SGML\208140.XXX 208140



308 

39 CFR Ch. I (7–1–06 Edition) § 960.5 

in subpart B and must submit addi-
tional information to verify its eligi-
bility upon order by the adjudicative 
officer. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a)) 
with not more than 500 employees; and 

(5) Any other partnerships, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of not more than $7 million and not 
more than 500 employees. 

(c) For the purposes of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated, 
which in proceedings before the Board 
of Contract Appeals is the date the ap-
plicant files its appeal to the Board. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation 
or other entity of which the applicant 
directly or indirectly owns or controls 

a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the adjudicative officer determines 
that such treatment would be unjust 
and contrary to the purposes of the Act 
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.5 Standards for awards. 

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding, 
including expenses and fees incurred in 
filing for an award under the Act, or in 
a significant and discrete substantive 
portion of the proceeding, unless the 
position of the agency over which the 
applicant has prevailed was substan-
tially justified. The position of the 
agency includes in addition to the posi-
tion taken by the agency in the adver-
sary adjudication, the action or failure 
to act by the agency upon which the 
adversary adjudication is based. The 
burden of proof that an award should 
not be made to an eligible prevailing 
applicant is on Postal Service counsel. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding 
or if special circumstances make the 
award sought unjust. 

[46 FR 45945, Sept. 16, 1981, as amended at 52 
FR 6798, Mar. 5, 1987] 

§ 960.6 Allowable fees and expenses. 

(a) Awards will be based on rates cus-
tomarily charged by persons engaged 
in the business of acting as attorneys, 
agents and expert witnesses, even if the 
services were made available without 
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