§1607.11

§1607.11 Disparate treatment.

The principles of disparate or un-
equal treatment must be distinguished
from the concepts of validation. A se-
lection procedure—even though vali-
dated against job performance in ac-
cordance with these guidelines—cannot
be imposed upon members of a race,
sex, or ethnic group where other em-
ployees, applicants, or members have
not been subjected to that standard.
Disparate treatment occurs where
members of a race, sex, or ethnic group
have been denied the same employ-
ment, promotion, membership, or other
employment opportunities as have
been available to other employees or
applicants. Those employees or appli-
cants who have been denied equal
treatment, because of prior discrimina-
tory practices or policies, must at least
be afforded the same opportunities as
had existed for other employees or ap-
plicants during the period of discrimi-
nation. Thus, the persons who were in
the class of persons discriminated
against during the period the user fol-
lowed the discriminatory practices
should be allowed the opportunity to
qualify under less stringent selection
procedures previously followed, unless
the user demonstrates that the in-
creased standards are required by busi-
ness necessity. This section does not
prohibit a user who has not previously
followed merit standards from adopting
merit standards which are in compli-
ance with these guidelines; nor does it
preclude a user who has previously
used invalid or unvalidated selection
procedures from developing and using
procedures which are in accord with
these guidelines.

§1607.12

Users should provide a reasonable op-
portunity for retesting and reconsider-
ation. Where examinations are admin-
istered periodically with public notice,
such reasonable opportunity exists, un-
less persons who have previously been
tested are precluded from retesting.
The user may however take reasonable
steps to preserve the security of its
procedures.

§1607.13 Affirmative action.

A. Affirmative action obligations. The
use of selection procedures which have

Retesting of applicants.

29 CFR Ch. XIV (7-1-08 Edition)

been validated pursuant to these guide-
lines does not relieve users of any obli-
gations they may have to undertake af-
firmative action to assure equal em-
ployment opportunity. Nothing in
these guidelines is intended to preclude
the use of lawful selection procedures
which assist in remedying the effects of
prior discriminatory practices, or the
achievement of affirmative action ob-
jectives.

B. Encouragement of voluntary affirma-
tive action programs. These guidelines
are also intended to encourage the
adoption and implementation of vol-
untary affirmative action programs by
users who have no obligation under
Federal law to adopt them; but are not
intended to impose any new obligations
in that regard. The agencies issuing
and endorsing these guidelines endorse
for all private employers and reaffirm
for all governmental employers the
Equal Employment Opportunity Co-
ordinating Council’s ‘‘Policy State-
ment on Affirmative Action Programs
for State and Local Government Agen-
cies” (41 FR 38814, September 13, 1976).
That policy statement is attached
hereto as appendix, section 17.

TECHNICAL STANDARDS

§1607.14 Technical standards for va-
lidity studies.

The following minimum standards, as
applicable, should be met in con-
ducting a validity study. Nothing in
these guidelines is intended to preclude
the development and use of other pro-
fessionally acceptable techniques with
respect to validation of selection pro-
cedures. Where it is not technically
feasible for a user to conduct a validity
study, the user has the obligation oth-
erwise to comply with these guidelines.
See sections 6 and 7 above.

A. Validity studies should be based on
review of information about the job. Any
validity study should be based upon a
review of information about the job for
which the selection procedure is to be
used. The review should include a job
analysis except as provided in section
14B(3) below with respect to criterion-
related validity. Any method of job
analysis may be used if it provides the
information required for the specific
validation strategy used.

218



