Federal Maritime Commission

Secretary, Federal Maritime Commis-
sion, Washington, DC 20573.

(b) An application for a Certificate
(Casualty) shall be filed in duplicate
with the Secretary, Federal Maritime
Commission, by the vessel owner or
charterer at least 60 days in advance of
the sailing. Late filing of the applica-
tion will be permitted only for good
cause shown. All applications and evi-
dence required to be filed with the
Commission shall be in English, and
any monetary terms shall be expressed
in terms of U.S. currency. The Com-
mission shall have the privilege of
verifying any statements made or any
evidence submitted under the rules of
this subpart. An application for a Cer-
tificate (Casualty), excluding an appli-
cation for the addition or substitution
of a vessel to the applicant’s fleet,
shall be accompanied by a filing fee re-
mittance of $1,206. An application for a
Certificate (Casualty) for the addition
or substitution of a vessel to the appli-
cant’s fleet shall be accompanied by a
filing fee remittance of $605.

(c) The application shall be signed by
a duly authorized officer or representa-
tive of the applicant with a copy of evi-
dence of his authority. In the event of
any material change in the facts as re-
flected in the application, an amend-
ment to the application shall be filed
no later than five (5) days following
such change. For the purpose of this
subpart, a material change shall be one
which: (1) Results in a decrease in the
amount submitted to establish finan-
cial responsibility to a level below that
required to be maintained under the
rules of this subpart, or (2) requires
that the amount to be maintained be
increased above the amount submitted
to establish financial responsibility.
Notice of the application for, issuance,
denial, revocation, suspension, or
modification of any such Certificate
shall be published in the FEDERAL REG-
ISTER.

[49 FR 36313, Sept. 14, 1984, as amended at 59
FR 59172, Nov. 16, 1994; 63 FR 50537, Sept. 22,
1998; 67 FR 39861, June 11, 2002; 70 FR 10331,
Mar. 3, 2005]

§540.24

§540.24 Insurance, surety bonds, self-
insurance, guaranties, and escrow
accounts.

Evidence of adequate financial re-
sponsibility for the purposes of this
subpart may be established by one of
the following methods:

(a) Filing with the Commission evi-
dence of insurance issued by an insurer
providing coverage for liability which
may be incurred for death or injury to
passengers or other persons on voyages
in an amount based upon the number of
passenger accommodations aboard the
vessel, calculated as follows:

Twenty thousand dollars for each passenger
accommodation up to and including 500;
plus

Fifteen thousand dollars for each additional
passenger accommodation between 501 and
1,000; plus

Ten thousand dollars for each additional pas-
senger accommodation between 1,001 and
1,500; plus

Five thousand dollars for each passenger ac-
commodation in excess of 1,500;

Except that, if the applicant is oper-
ating more than one vessel subject to
this subpart, the amount prescribed by
this paragraph shall be based upon the
number of passenger accommodations
on the vessel being so operated which
has the largest number of passenger ac-
commodations.

(1) Termination or cancellation of
the evidence of insurance, whether by
the assured or by the insurer, and
whether for nonpayment of premiums,
calls or assessments, or for other
cause, shall not be effected: (i) Until
notice in writing has been given to the
assured or to the insurer and to the
Secretary of the Commission at its of-
fice in Washington, DC 20573, by cer-
tified mail, and (ii) until after 30 days
expire from the date notice is actually
received by the Commissioner, or until
after the Commission revokes the Cer-
tificate (Casualty), whichever occurs
first. Notice of termination or can-
cellation to the assured or insurer shall
be simultaneous to such notice given
to the Commission. The insurer shall
remain liable for claims covered by
said evidence of insurance arising by
virtue of an event which had occurred

251



§540.24

prior to the effective date of said ter-
mination or cancellation. No such ter-
mination or cancellation shall become
effective while a voyage is in progress.

(2) The insolvency or bankruptcy of
the assured shall not constitute a de-
fense to the insurer as to claims in-
cluded in said evidence of insurance
and in the event of said insolvency or
bankruptcy, the insurer agrees to pay
any unsatisfied final judgments ob-
tained on such claims.

(3) No insurance shall be acceptable
under these rules which restricts the li-
ability of the insurer where privity of
the owner or charterer has been shown
to exist.

(4) Paragraphs (a)(1) through (a)(3) of
this section shall apply to the guar-
anty as specified in paragraph (d) of
this section.

(b) Filing with the Commission a sur-
ety bond on Form FMC-132B issued by
a bonding company authorized to do
business in the United States and ac-
ceptable to the Commission. Such sur-
ety bond shall evidence coverage for li-
ability which may be incurred for
death or injury to passengers or other
persons on voyages in an amount cal-
culated as in paragraph (a) of this sec-
tion, and shall not be terminated while
a voyage is in progress. The require-
ments of Form FMC-132B, however,
may be amended by the Commission in
a particular case for good cause.

(c) Filing with the Commission for
qualification as a self-insurer such evi-
dence acceptable to the Commission as
will demonstrate continued and stable
passenger operations over an extended
period of time in the foreign or domes-
tic trade of the United States. In addi-
tion, applicant must demonstrate fi-
nancial responsibility by maintenance
of working capital and net worth, each
in an amount calculated as in para-
graph (a) of this section. The Commis-
sion will take into consideration all
current contractual requirements with
respect to the maintenance of working
capital and/or net worth to which the
applicant is bound. Evidence must be
submitted that the working capital and
net worth required above are phys-
ically located in the United States.
This evidence of financial responsi-
bility shall be supported by and subject
to the following which are to be sub-

46 CFR Ch. IV (10-1-06 Edition)

mitted on a continuing basis for each
year or portion thereof while the Cer-
tificate (Casualty) is in effect:

(1) A current quarterly balance sheet,
except that the Commission, for good
cause shown, may require only an an-
nual balance sheet;

(2) A current quarterly statement of
income and surplus except that the
Commission, for good cause shown,
may require only an annual statement
of income and surplus;

(3) An annual current balance sheet
and an annual current statement of in-
come and surplus to be certified by ap-
propriate certified public accountants;

(4) An annual current statement of
the book value or current market value
of any assets physically located within
the United States together with a cer-
tification as to the existence and
amount of any encumbrances thereon;

(5) An annual current credit rating
report by Dun and Bradstreet or any
similar concern found acceptable to
the Commission;

(6) A list of all contractual require-
ments or other encumbrances (and to
whom the applicant is bound in this re-
gard) relating to the maintenance of
working capital and net worth;

(7) All financial statements required
to be submitted under this section
shall be due within a reasonable time
after the close of each pertinent ac-
counting period;

(8) Such additional evidence of finan-
cial responsibility as the Commission
may deem necessary in appropriate
cases.

(d) Filing with the Commission a
guaranty on Form FMC-133B by a guar-
antor acceptable to the Commission.
Any such guaranty shall be in an
amount calculated as in paragraph (a)
of this section. The requirements of
Form FMC-133B, however, may be
amended by the Commission in a par-
ticular case for good cause.

(e) Filing with the Commission evi-
dence of an escrow account, acceptable
to the Commission, the amount of such
account to be calculated as in para-
graph (a) of this section.

(f) The Commission will, for good
cause shown, consider any combination
of the alternatives described in para-
graphs (a) through (e) of this section
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for the purpose of establishing finan-
cial responsibility.

[49 FR 36313, Sept. 14, 1984, as amended at 55
FR 1824, Jan. 19, 1990]

§540.25 Evidence of financial responsi-
bility.

Where satisfactory proof of financial
responsibility has been established, a
Certificate (Casualty) covering speci-
fied vessels shall be issued evidencing
the Commission’s finding of adequate
financial responsibility to meet any li-
ability which may be incurred for
death or injury to passengers or other
persons on voyages. The period covered
by the certificate shall be indetermi-
nate unless a termination date has
been specified therein.

§540.26 Denial, revocation,
sion, or modification.

(a) Prior to the denial, revocation,
suspension, or modification of a Cer-
tificate (Casualty), the Commission
shall advise the applicant of its inten-
tion to deny, revoke, suspend, or mod-
ify, and shall state the reasons there-
for. If the applicant, within 20 days
after the receipt of such advice, re-
quests a hearing to show that the evi-
dence of financial responsibility filed
with the Commission does meet the
rules of this subpart, such hearing
shall be granted by the Commission,
except that a Certificate (Casualty)
shall become null and void upon can-
cellation or termination of evidence of
insurance, surety bond, guaranty, or
escrow account.

(b) A Certificate (Casualty) may be
denied, revoked, suspended, or modified
for any of the following reasons:

(1) Making any willfully false state-
ment to the Commission in connection
with an application for a Certificate
(Casualty);

(2) Circumstances whereby the party
does not qualify as financially respon-
sible in accordance with the require-
ments of the Commission;

(3) Failure to comply with or respond
to lawful inquiries, rules, regulations,
or orders of the Commission pursuant
to the rules of this subpart.

(c) If the applicant, within 20 days
after notice of the proposed denial, rev-
ocation, suspension, or modification
under paragraph (b) of this section, re-

suspen-

§540.27

quests a hearing to show that such de-
nial, revocation, suspension, or modi-
fication should not take place, such
hearing shall be granted by the Com-
mission.

§540.27 Miscellaneous.

(a) If any evidence filed with the ap-
plication does not comply with the re-
quirements of this subpart, or for any
reason, fails to provide adequate or sat-
isfactory protection to the public, the
Commission will notify the applicant
stating the deficiencies thereof.

(b) Any financial evidence submitted
to the Commission under the rules of
this subpart shall be written in the full
and correct name of the person to
whom the Certificate (Casualty) is to
be issued, and in case of a partnership,
all partners shall be named.

() The Commission’s bond (Form
FMC-132B), guaranty (Form FMC-
133B), and application (Form FMC-131
as set forth in subpart A of this part)
forms are hereby incorporated as a part
of the rules of this subpart. Any such
forms filed with the Commission under
this subpart must be in duplicate.

(d) Any securities or assets accepted
by the Commission (from applicants,
insurers, guarantors, escrow agents, or
others) under the rules of this subpart
must be physically located in the
United States.

(e) Each applicant, insurer, escrow
agent, and guarantor shall furnish a
written designation of a person in the
United States as legal agent for service
of process for the purposes of the rules
of this subpart. Such designation must
be acknowledged, in writing, by the
designee. In any instance in which the
designated agent cannot be served be-
cause of death, disability, or unavail-
ability, the Secretary, Federal Mari-
time Commission, will be deemed to be
the agent for service of process. A
party serving the Secretary in accord-
ance with the above provision must
also serve the certificant, insurer, es-
crow agent, or guarantor, as the case
may be, by registered mail, at its last
known address on file with the Com-
mission.

(f) In the case of any charter arrange-
ments involving a vessel subject to the
regulations of this subpart, the vessel
owner (in the event of a subcharter, the
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