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final decision granting the award, ac-
companied by a certification that the 
applicant will not seek review of the 
decision in the United States courts. 

(ii) The agency will pay the amount 
awarded to the applicant within 60 
days. 

(2) Where the Federal Maritime Com-
mission is the paying agency, the ap-
plication for payment of award shall be 
submitted to: Office of Budget and Fi-
nancial Management, Federal Mari-
time Commission, Washington, DC 
20573. [Rule 503.] 

[52 FR 28264, July 29, 1987, as amended at 64 
FR 7812, Feb. 17, 1999] 

Subpart W—Compromise, Assess-
ment, Mitigation, Settlement, 
and Collection of Civil Pen-
alties 

SOURCE: 49 FR 44418, Nov. 6, 1984, unless 
otherwise noted. Redesignated at 58 FR 27211, 
May 7, 1993. 

§ 502.601 Purpose and scope. 
The purpose of this subpart is to im-

plement the statutory provisions of 
section 19 of the Merchant Marine Act, 
1920, section 13 of the Shipping Act of 
1984, and sections 2(c) and 3(c) of Pub. 
L. 89–777 by establishing rules and reg-
ulations governing the compromise, as-
sessment, settlement and collection of 
civil penalties arising under certain 
designated provisions of the Merchant 
Marine Act , 1920, the Shipping Act of 
1984, Public Law 89–777, and/or any 
order, rule, or regulation (except for 
procedural rules and regulations con-
tained in this part) issued or made by 
the Commission in the exercise of its 
powers, duties and functions under 
those statutes. [Rule 601.] 

[64 FR 7812, Feb. 17, 1999] 

§ 502.602 Definitions. 
For the purposes of this subpart: 
(a) Assessment means the imposition 

of a civil penalty by order of the Com-
mission after a formal docketed pro-
ceeding. 

(b) Commission means the Federal 
Maritime Commission. 

(c) Compromise means the process 
whereby a civil penalty for a violation 
is agreed upon by the respondent and 

the Commission outside of a formal, 
docketed proceeding. 

(d) Mitigation means the reduction, in 
whole or in part, of the amount of a 
civil penalty. 

(e) Person includes individuals, cor-
porations, partnerships, and associa-
tions existing under or authorized by 
the laws of the United States or of a 
foreign country. 

(f) Respondent means any person 
charged with a violation. 

(g) Settlement means the process 
whereby a civil penalty or other dis-
position of the case for a violation is 
agreed to in a formal, docketed pro-
ceeding instituted by order of the Com-
mission. 

(h) Violation includes any violation of 
sections 19(6)(d), 19(7)(d) and 19(11) of 
the Merchant Marine Act, 1920; any 
provision of the Shipping Act of 1984; 
sections 2 and 3 of Pub. L. 89–777; and/ 
or any order, rule or regulation (except 
for procedural rules and regulations 
contained in this part) issued or made 
by the Commission in the exercise of 
its powers, duties and functions under 
the Merchant Marine Act, 1920, the 
Shipping Act of 1984, or Pub. L. 89–777. 

(i) Words in the plural form shall in-
clude the singular and vice versa; and 
words importing the masculine gender 
shall include the feminine and vice 
versa. The terms ‘‘includes’’ and ‘‘in-
cluding’’ do not exclude matters not 
listed but which are in the same gen-
eral class. The word ‘‘and’’ includes 
‘‘or’’, except where specifically stated 
or where the context requires other-
wise. [Rule 602.] 

[49 FR 44418, Nov. 6, 1984. Redesignated at 58 
FR 27211, May 7, 1993, as amended at 64 FR 
7812, Feb. 17, 1999] 

§ 502.603 Assessment of civil penalties: 
Procedure; criteria for determining 
amount; limitations; relation to 
compromise. 

(a) Procedure for assessment of penalty. 
The Commission may assess a civil 
penalty only after notice and oppor-
tunity for hearing. Civil penalty as-
sessment proceedings, including settle-
ment negotiations, shall be governed 
by the Commission’s Rules of Practice 

VerDate Aug<31>2005 00:46 Oct 20, 2006 Jkt 208195 PO 00000 Frm 00098 Fmt 8010 Sfmt 8002 Y:\SGML\208195.XXX 208195cc
ol

em
an

 o
n 

P
R

O
D

1P
C

71
 w

ith
 C

F
R



89 

Federal Maritime Commission § 502.604 

and Procedure in this part. All settle-
ments must be approved by the Pre-
siding Officer. The full text of any set-
tlement must be included in the final 
order of the Commission. 

(b) Criteria for determining amount of 
penalty. In determining the amount of 
any penalties assessed, the Commission 
shall take into account the nature, cir-
cumstances, extent and gravity of the 
violation committed and the policies 
for deterrence and future compliance 
with the Commission’s rules and regu-
lations and the applicable statutes. 
The Commission shall also consider the 
respondent’s degree of culpability, his-
tory of prior offenses, ability to pay 
and such other matters as justice re-
quires. 

(c) Limitations; relation to compromise. 
When the Commission, in its discre-
tion, determines that policy, justice or 
other circumstances warrant, a civil 
penalty assessment proceeding may be 
instituted at any time for any viola-
tion which occurred within five years 
prior to the issuance of the order of in-
vestigation. Such proceeding may also 
be instituted at any time after the ini-
tiation of informal compromise proce-
dures, except where a compromise 
agreement for the same violations 
under the compromise procedures has 
become effective under § 502.604(e). 
[Rule 603.] 

[49 FR 44418, Nov. 6, 1984. Redesignated at 58 
FR 27211, May 7, 1993, as amended at 64 FR 
7812, Feb. 17, 1999] 

§ 502.604 Compromise of penalties: Re-
lation to assessment proceedings. 

(a) Scope. Except in pending civil pen-
alty assessment proceedings provided 
for in § 502.603, the Commission, when it 
has reason to believe a violation has 
occurred, may invoke the informal 
compromise procedures of this section. 

(b) Notice. When the Commission con-
siders it appropriate to afford an oppor-
tunity for the compromise of a civil 
penalty, it will, except when otherwise 
authorized by the Commission, or 
where circumstances render it unneces-
sary, send a Notice and Demand Letter 
(‘‘NDL’’) to the respondent, by reg-
istered or certified mail, or by other 
means reasonably calculated to give 
notice. The NDL will describe specific 
violation(s) on which the claim is 

based, including the particular facts, 
dates and other elements necessary for 
the respondent to identify the specific 
conduct constituting the alleged viola-
tion; the amount of the penalty de-
manded; and the names of Commission 
personnel with whom the demand may 
be discussed, if the person desires to 
compromise the penalty. The NDL also 
will state the deadlines for the institu-
tion and completion of compromise ne-
gotiations and the consequences of fail-
ure to compromise. 

(c) Request for compromise. Any person 
receiving a NDL provided for in para-
graph (b) of this section may, within 
the time specified, deny the violation, 
or submit matters explaining, miti-
gating or showing extenuating cir-
cumstances, as well as make voluntary 
disclosures of information and docu-
ments. 

(d) Criteria for compromise. In addition 
to the factors set forth in § 502.603(b), in 
compromising a penalty claim, the 
Commission may consider litigative 
probabilities, the cost of collecting the 
claim and enforcement policy. 

(e) Disposition of claims in compromise 
procedures. (1) When a penalty is com-
promised and the respondent agrees to 
settle for that amount, a compromise 
agreement shall be executed. (One ex-
ample of such compromise agreement 
is set forth as appendix A to this sub-
part.) This agreement, after reciting 
the nature of the claim, will include a 
statement evidencing the respondent’s 
agreement to the compromise of the 
Commission’s penalty claim for the 
amount set forth in the agreement and 
will also embody an approval and ac-
ceptance provision which is to be 
signed by the appropriate Commission 
official. Upon compromise of the pen-
alty in the agreed amount, a duplicate 
original of the executed agreement 
shall be furnished to the respondent. 

(2) Upon completion of the com-
promise, the Commission may issue a 
public notice thereof, the terms and 
language of which are not subject to 
negotiation. 

(f) Relation to assessment proceedings. 
Except by order of the Commission, no 
compromise procedure shall be initi-
ated or continued after institution of a 
Commission assessment proceeding di-
rected to the same violations. Any 
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