Federal Maritime Commission

(J) A dispute resolution communica-
tion which is between a neutral and a
party and which may not be disclosed
under this section shall also be exempt
from disclosure under 5 U.S.C. 552(b)(3).

§502.406 Arbitration.

(a)(1) Arbitration may be used as an
alternative means of dispute resolution
whenever all parties consent, except
that arbitration may not be used when
the Commission or one of its compo-
nents is a party. Consent may be ob-
tained either before or after an issue in
controversy has arisen. A party may
agree to—

(i) Submit only certain issues in con-
troversy to arbitration; or

(i) Arbitration on the condition that
the award must be within a range of
possible outcomes.

(2) The arbitration agreement that
sets forth the subject matter submitted
to the arbitrator shall be in writing.
Each such arbitration agreement shall
specify a maximum award that may be
issued by the arbitrator and may speci-
fy other conditions limiting the range
of possible outcomes.

(b) With the concurrence of the Fed-
eral Maritime Commission Dispute
Resolution Specialist, binding arbitra-
tion may be used to resolve any and all
disputes that could be the subject of a
Commission administrative proceeding
before an Administrative Law Judge.
The Federal Maritime Commission Dis-
pute Resolution Specialist may with-
hold such concurrence after consid-
ering the factors specified in §502.403,
should the Commission’s General Coun-
sel object to use of binding arbitration.

(©)(1) The Federal Maritime Commis-
sion Dispute Resolution Specialist will
appoint an arbitrator of the parties’
choosing for an arbitration proceeding.

(2) A Commission officer or employee
selected as an arbitrator by the parties
and appointed by the Federal Maritime
Commission Dispute Resolution Spe-
cialist shall have authority to settle an
issue in controversy through binding
arbitration pursuant to the arbitration
agreement; provided, however, that de-
cisions by arbitrators shall not have
precedential value with respect to deci-
sions by Administrative Law Judges or
the Commission. Administrative Law
Judges may be appointed as arbitrators
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with the concurrence of the Chief Ad-
ministrative Law Judge.

(d) The arbitrator shall be a neutral
who meets the criteria of 5 U.S.C. 573.

§502.407

An arbitrator to whom a dispute is
referred may—

(a) Regulate the course of and con-
duct arbitral hearings;

(b) Administer oaths and affirma-
tions;

(c) Compel the attendance of wit-
nesses and production of evidence at
the hearing under the provisions of 9
U.S.C. 7 only to the extent the Com-
mission is otherwise authorized by law
to do so; and

(d) Make awards.

Authority of the arbitrator.

§502.408 Conduct of arbitration pro-
ceedings.

(@) The arbitrator shall set a time
and place for the hearing on the dis-
pute and shall notify the parties not
less than five days before the hearing.

(b) Any party wishing a record of the
hearing shall—

(1) Be responsible for the preparation
of such record;

(2) Notify the other parties and the
arbitrator of the preparation of such
record;

(3) Furnish copies to all identified
parties and the arbitrator; and

(4) Pay all costs for such record, un-
less the parties agree otherwise or the
arbitrator determines that the costs
should be apportioned.

(c)(1) The parties to the arbitration
are entitled to be heard, to present evi-
dence material to the controversy, and
to cross-examine witnesses appearing
at the hearing.

(2) The arbitrator may, with the con-
sent of the parties, conduct all or part
of the hearing by telephone, television,
computer, or other electronic means, if
each party has an opportunity to par-
ticipate.

(3) The hearing shall be conducted ex-
peditiously and in an informal manner.

(4) The arbitrator may receive any
oral or documentary evidence, except
that irrelevant, immaterial, unduly
repetitious, or privileged evidence may
be excluded by the arbitrator.



