§502.184

provided in §502.114 and shall be accom-
panied by copies for the Commission’s
use. If the respondent does not consent
to the proceeding being conducted
under the shortened procedure provided
in this subpart, the matter will be gov-
erned by subpart E of this part and the
respondent shall file an answer under
§502.64. [Rule 183.]

§502.184 Complainant’s memorandum
in reply.

Within fifteen (15) days after the date
of service of the answering memo-
randum prescribed in §502.183, unless a
shorter period is fixed, each complain-
ant may file a memorandum in reply,
subscribed and verified according to
§502.112, served as provided in §502.114,
and accompanied by copies for the
Commission’s use. This will close the
record for decision unless the presiding
officer determines that the record is in-
sufficient and orders the submission of
additional evidentiary materials. [Rule
184.]

§502.185 Service of memoranda upon
and by interveners.

Service of all memoranda shall be
made upon any interveners.
Interveners shall file and serve memo-
randa in conformity with the provi-
sions relating to the parties on whose
behalf they intervene. [Rule 185.]

§502.186 Contents of memoranda.

The memorandum should contain
concise arguments and fact, the same
as would be offered if a formal hearing
were held and briefs filed. If reparation
is sought, paid freight bills should ac-

company complainant’s original

memorandum. [Rule 186.]

§502.187 Procedure after filing of
memoranda.

An initial, recommended, or ten-

tative decision will be served upon the
parties in the same manner as is pro-
vided under §502.225. Thereafter, the
procedure will be the same as that in
respect to proceedings after formal
hearing. [Rule 187.]
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Subpart L—Depositions, Written
Interrogatories, and Discovery

§502.201 General provisions governing
discovery.

(a) Applicability. The procedures de-
scribed in this subpart are available in
all adjudicatory proceedings under the
Shipping Act of 1984. Unless otherwise
ordered by the presiding officer, the
copy requirements of §502.118(b)(3)(i)
shall be observed.

(b) Schedule of use—(1) Complaint pro-
ceedings. Any party desiring to use the
procedures provided in this subpart
shall commence doing so at the time it
files its initial pleading, e.g., com-
plaint, answer or petition for leave to
intervene. Discovery matters accom-
panying complaints shall be filed with
the Secretary of the Commission for
service pursuant to §502.113.

(2) Commission instituted proceedings.
All parties desiring to use the proce-
dures provided in this subpart shall
commence to do so within 30 days of
the service of the Commission’s order
initiating the proceeding.

(3) Commencement of discovery. The re-
quirement to commence discovery
under paragraphs (b)(1) and (b)(2) of
this section shall be deemed satisfied
when a party serves any discovery re-
quest under this subpart upon a party
or person from whom a response is
deemed necessary by the party com-
mencing discovery. A schedule for fur-
ther discovery pursuant to this subpart
shall be established at the conference
of the parties pursuant to paragraph
(d) of this section.

(c) Completion of discovery. Discovery
shall be completed within 120 days of
the service of the complaint or the
Commission’s order initiating the pro-
ceeding.

(d) Duty of the parties to meet or con-
fer. In all proceedings in which the pro-
cedures of this subpart are used, it
shall be the duty of the parties to meet
or confer within fifteen (15) days after
service of the answer to a complaint or
after service of the discovery requests
in a Commission-instituted proceeding
in order to: establish a schedule for the
completion of discovery within the 120-
day period prescribed in paragraph (c)
of this section; resolve to the fullest
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extent possible disputes relating to dis-
covery matters; and expedite, limit, or
eliminate discovery by use of admis-
sions, stipulations and other tech-
niques. The schedule shall be sub-
mitted to the presiding officer not
later than five (5) days after the con-
ference. Nothing in this rule should be
construed to preclude the parties from
meeting or conferring at an earlier
date.

(e) Submission of status reports and re-
quests to alter schedule. The parties
shall submit a status report concerning
their progress under the discovery
schedule established pursuant to para-
graph (d) of this section not later than
thirty (30) days after submission of
such schedule to the presiding officer
and at 30-day intervals thereafter, con-
cluding on the final day of the dis-
covery schedule, unless the presiding
officer otherwise directs. Requests to
alter such schedule beyond the 120-day
period shall set forth clearly and in de-
tail the reasons why the schedule can-
not be met. Such requests may be sub-
mitted with the status reports unless
an event occurs which makes adher-
ence to the schedule appear to be im-
possible, in which case the requests
shall be submitted promptly after oc-
currence of such event.

(f) Conferences by order of the presiding
officer. The presiding officer may at
any time order the parties or their at-
torneys to participate in a conference
at which the presiding officer may di-
rect the proper use of the procedures of
this subpart or make such orders as
may be necessary to resolve disputes
with respect to discovery and to pre-
vent delay or undue inconvenience.
When a reporter is not present and oral
rulings are made at a conference held
pursuant to this paragraph or para-
graph (g) of this section, the parties
shall submit to the presiding officer as
soon as possible but within three (3)
work days, unless the presiding officer
grants additional time, a joint memo-
randum setting forth their mutual un-
derstanding as to each ruling on which
they agree and, as to each ruling on
which their understandings differ, the
individual understandings of each
party. Thereafter, the presiding officer
shall issue a written order setting forth
such rulings.
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(g) Resolution of disputes. After mak-
ing every reasonable effort to resolve
discovery disputes, a party may re-
quest a conference or rulings from the
presiding officer on such disputes. Such
rulings shall be made orally upon the
record when feasible and/or by subse-
quent ruling in writing. If necessary to
prevent undue delay or otherwise fa-
cilitate conclusion of the proceeding,
the presiding officer may order a hear-
ing to commence before the completion
of discovery.

(h) Scope of examination. Persons and
parties may be examined regarding any
matter, not privileged, which is rel-
evant to the subject matter involved in
the proceeding, whether it relates to
the claim or defense of the examining
party or to the claim or defense of any
other party, including the existence,
description, nature, custody, condition,
and location of any books, documents,
or other tangible things, and the iden-
tity and location of persons having
knowledge of relevant facts. It is not
ground for objection that the testi-
mony will be inadmissible at the hear-
ing if the testimony sought appears
reasonably calculated to lead to the
discovery of admissible evidence.

(i) Protective orders. (1) Upon motion
by a party or by the person from whom
discovery is sought, and for good cause
shown, the presiding officer may make
any order which justice requires to pro-
tect a party or person from annoyance,
embarrassment, oppression, or undue
burden or expense including one or
more of the following:

(i) That the discovery not be had;

(if) That the discovery may be had
only on specified terms and conditions
including a designation of the time or
place;

(iii) That the discovery may be had
only by a method of discovery other
than that selected by the party seeking
discovery;

(iv) That certain matters not be in-
quired into, or that the scope of the
discovery be limited to certain mat-
ters;

(v) That discovery may be conducted
with no one present except persons des-
ignated by the presiding officer;

(vi) That a deposition after being
sealed be opened only by order of the
presiding officer;
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(vii) That a trade secret or other con-
fidential research, development, or
commercial information not be dis-
closed or be disclosed only in a des-
ignated way;

(viii) That the parties simulta-
neously file specified documents or in-
formation enclosed in sealed envelopes
to be opened as directed by the pre-
siding officer.

(2) If the motion for a protective
order is denied in whole or in part, the
presiding officer may, on such terms
and conditions as are just, order that
any party or person provide or permit
discovery. Rulings under this para-
graph shall be issued by the presiding
officer at a discovery conference called
under §502.201(f) or, if circumstances
warrant, under such other procedure
the presiding officer may establish.

(J) Supplementation of responses. A
party who has responded to a request
for discovery with a response that was
complete when made is under no duty
to supplement the party’s responses to
include information thereafter ac-
quired, except as follows:

(1) A party is under a duty season-
ably to supplement responses with re-
spect to any question directly ad-
dressed to (i) the identity and location
of persons having knowledge of discov-
erable matters, and (ii) the identity of
each person expected to be called as an
expert witness at a hearing, the subject
matter on which such person is ex-
pected to testify, and the substance of
the testimony.

(2) A party is under a duty season-
ably to amend a prior response if the
party obtains information upon the
basis of which (i) the party knows that
the response was incorrect when made,
or (ii) the party knows that the re-
sponse though correct when made is no
longer true and the circumstances are
such that a failure to amend the re-
sponse is in substance a knowing con-
cealment.

(3) A duty to supplement responses
may be imposed by order of the pre-
siding officer or by agreement of the
parties, subject to the time limitations
set forth in paragraph (c) of this sec-
tion or established under paragraph (e)
of this section. [Rule 201.]

[49 FR 44369, Nov. 6, 1984; 49 FR 47394, Dec. 4,
1984, as amended at 64 FR 7810, Feb. 17, 1999]
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§502.202 Persons before whom deposi-
tions may be taken.

(a) Within the United States. Within
the United States or within a territory
or insular possession subject to the ju-
risdiction of the United States, deposi-
tions shall be taken before an officer
authorized to administer oaths under
the laws of the United States or of the
place where the examination is held.

(b) In foreign countries. In a foreign
country, depositions may be taken (1)
on notice, before a person authorized to
administer oaths in the place in which
the examination is held, either under
the law thereof or under the law of the
United States, or (2) before a person
commissioned by the Commission, and
a person so commissioned shall have
the power by virtue of his or her com-
mission to administer any necessary
oath and take testimony, or (3) pursu-
ant to a letter rogatory. A commission
or a letter rogatory shall be issued on
application and notice and on terms
that are just and appropriate. It is not
requisite to the issuance of a commis-
sion or a letter rogatory that the tak-
ing of the deposition in any other man-
ner is impracticable or inconvenient;
and both a commission and a letter
rogatory may be issued in proper cases.
A notice or commission may designate
the person before whom the deposition
is to be taken either by name or de-
scriptive title. A letter rogatory may
be addressed ‘“To the Appropriate Au-
thority in [here name the country].”
Evidence obtained in response to a let-
ter rogatory need not be excluded
merely for the reason that it is not a
verbatim transcript or that the testi-
mony was not taken under oath or for
any similar departure from the require-
ments for depositions taken within the
United States under the rules in this
subpart. (See 22 CFR 92.49-92.66.)

(c) Disqualification for interest. No dep-
osition shall be taken before a person
who is a relative or employee or attor-
ney or counsel of any of the parties, or
is a relative or employee of such attor-
ney or counsel, or is financially inter-
ested in the action.

(d) Waiver of objection. Objection to
taking a deposition because of disquali-
fication of the officer before whom it is
to be taken is waived unless made be-
fore the deposition begins or as soon



