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§502.146 Commencement of functions
of Office of Administrative Law
Judges.

In proceedings handled by the Office
of Administrative Law Judges, its
functions shall attach:

(a) Upon the service by the Commis-
sion of a complaint filed pursuant to
§502.62, or §502.182, or upon referral
under subpart T of this part; or

(b) Upon reference by the Commis-
sion of a petition for a declaratory
order pursuant to §502.68; or

(c) Upon forwarding for assignment
by the Office of the Secretary of a spe-
cial docket application pursuant to
§502.271; or

(d) Upon the initiation of a pro-
ceeding and ordering of hearing before
an administrative law judge. [Rule 146.]

[49 FR 44369, Nov. 6, 1984, as amended at 64
FR 7810, Feb. 17, 1999]

§502.147 Functions and powers.

(a) Of presiding officer. The officer
designated to hear a case shall have au-
thority to arrange and give notice of
hearing; sign and issue subpenas au-
thorized by law; take or cause deposi-
tions to be taken; rule upon proposed
amendments or supplements to plead-
ings; delineate the scope of a pro-
ceeding instituted by order of the Com-
mission by amending, modifying, clari-
fying or interpreting said order; inform
the parties as to the availability of one
or more alternative means of dispute
resolution, encourage use of such
methods, and require consideration of
their use at an early stage of the pro-
ceeding; hold conferences for the set-
tlement or simplification of the issues
by consent of the parties or by the use
of alternative means of dispute resolu-
tion; transmit the request of parties
for the appointment of a mediator or
settlement judge, as provided by §502.91
of this part; require the attendance at
any such conference pursuant to 5
U.S.C. 556(c)(8), of at least one rep-
resentative of each party who has au-
thority to negotiate concerning resolu-
tion of issues in controversy; regulate
the course of the hearing; prescribe the
order in which evidence shall be pre-
sented; dispose of procedural requests
or similar matters; hear and rule upon
motions; administer oaths and affirma-
tions; examine witnesses; direct wit-
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nesses to testify or produce evidence
available to them which will aid in the
determination of any question of fact
in issue; rule upon offers of proof and
receive relevant material, reliable and
probative evidence; act upon petitions
to intervene; permit submission of
facts, arguments, offers of settlement,
and proposals of adjustment; and, if the
parties so request, issue formal opin-
ions providing tentative evaluations of
the evidence submitted; hear oral argu-
ment at the close of testimony; fix the
time for filing briefs, motions, and
other documents to be filed in connec-
tion with hearings and the administra-
tive law judge’s decision thereon, ex-
cept as otherwise provided by the rules
in this part; act upon petitions for en-
largement of time to file such docu-
ments, including answers to formal
complaints; and dispose of any other
matter that normally and properly
arises in the course of proceedings. The
presiding officer or the Commission
may exclude any person from a hearing
for disrespectful, disorderly, or con-
tumacious language or conduct.

(b) All of the functions delegated in
subparts A to Q and subpart T of this
part, inclusive, to the Chief Judge, pre-
siding officer, or administrative law
judge include the functions with re-
spect to hearing, determining, order-
ing, certifying, reporting, or otherwise
acting as to any work, business, or
matter, pursuant to the provisions of
section 105 of Reorganization Plan No.
7 of 1961. [Rule 147.]

[49 FR 44369, Nov. 6, 1984; 49 FR 47394, Dec. 4,
1984, as amended at 58 FR 38650, July 19, 1993;
64 FR 7810, Feb. 17, 1999]

§502.148 Consolidation of proceedings.

The Commission or the Chief Judge
(or designee) may order two or more
proceedings which involve substan-
tially the same issues consolidated and
heard together. [Rule 148.]

§502.149 Disqualification of presiding
or participating officer.

Any presiding or participating officer
may at any time withdraw if he or she
deems himself or herself disqualified,
in which case there will be designated
another presiding officer. If a party to
a proceeding, or its representative,
files a timely and sufficient affidavit of
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personal bias or disqualification of a
presiding or participating officer, the
Commission will determine the matter
as a part of the record and decision in
the case. [Rule 149.]

§502.150 Further evidence required by
presiding officer during hearing.

At any time during the hearing, the
presiding officer may call for further
evidence upon any issue, and require
such evidence where available to be
presented by the party or parties con-
cerned, either at the hearing or ad-
journment thereof. [Rule 150.]

§502.151 Exceptions to rulings of pre-
siding officer unnecessary.

Formal exceptions to rulings of the
presiding officer are unnecessary. It is
sufficient that a party, at the time the
ruling of the presiding officer is made
or sought, makes known the action
which it desires the presiding officer to
take or its objection to an action
taken, and its grounds therefor. [Rule
151.]

§502.152 Offer of proof.

An offer of proof made in connection
with an objection taken to any ruling
of the presiding officer rejecting or ex-
cluding proffered oral testimony shall
consist of a statement of the substance
of the evidence which counsel contends
would be adduced by such testimony;
and, if the excluded evidence consists
of evidence in documentary or written
form or of reference to documents or
records, a copy of such evidence shall
be marked for identification and shall
constitute the offer of proof. [Rule 152.]

§502.153 Appeal from ruling of pre-
siding officer other than orders of
dismissal in whole or in part.

(@) Rulings of the presiding officer
may not be appealed prior to or during
the course of the hearing, or subse-
quent thereto, if the proceeding is still
before him or her, except where the
presiding officer shall find it necessary
to allow an appeal to the Commission
to prevent substantial delay, expense,
or detriment to the public interest, or
undue prejudice to a party.

(b) Any party seeking to appeal must
file a motion for leave to appeal no
later than fifteen (15) days after writ-
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ten service or oral notice of the ruling
in question, unless the presiding offi-
cer, for good cause shown, enlarges or
shortens the time. Any such motion
shall contain not only the grounds for
leave to appeal but the appeal itself.

(c) Replies to the motion for leave to
appeal and the appeal may be filed
within fifteen (15) days after date of
service thereof, unless the presiding of-
ficer, for good cause shown, enlarges or
shortens the time. If the motion is
granted, the presiding officer shall cer-
tify the appeal to the Commission.

(d) Unless otherwise provided, the
certification of the appeal shall not op-
erate as a stay of the proceeding before
the presiding officer.

(e) The provisions of §502.10 shall not
apply to this section. [Rule 153.]

§502.154 Rights of parties as to pres-
entation of evidence.

Every party shall have the right to
present its case or defense by oral or
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as may be required
for a full and true disclosure of the
facts. The presiding officer shall, how-
ever, have the right and duty to limit
the introduction of evidence and the
examination and cross-examination of
witnesses when in his or her judgment,
such evidence or examination is cumu-
lative or is productive of undue delay
in the conduct of the hearing. [Rule
154.]

§502.155 Burden of proof.

In all cases, as prescribed by the Ad-
ministrative Procedure Act, 5 U.S.C.
556(d), the burden of proof shall be on
the proponent of the rule or order.
[Rule 155.]

[61 FR 66617, Dec. 18, 1996]

§502.156 Evidence admissible.

In any proceeding under the rules in
this part, all evidence which is rel-
evant, material, reliable and probative,
and not unduly repetitious or cumu-
lative, shall be admissible. All other
evidence shall be excluded. Unless in-
consistent with the requirements of
the Administrative Procedure Act and
these Rules, the Federal Rules of Evi-
dence, Public Law 93-595, effective July



