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12 CFR Ch. II (1–1–08 Edition) Pt. 203, App. B 

[67 FR 7236, Feb. 15, 2002, as amended at 67 
FR 43223, June 27, 2002; 68 FR 74831, Dec. 29, 
2003] 

APPENDIX B TO PART 203—FORM AND IN-
STRUCTIONS FOR DATA COLLECTION 
ON ETHNICITY, RACE, AND SEX 

I. INSTRUCTIONS ON COLLECTION OF DATA ON 
ETHNICITY, RACE, AND SEX 

You may list questions regarding the eth-
nicity, race, and sex of the applicant on your 
loan application form, or on a separate form 
that refers to the application. (See the sam-
ple form below for model language.) 

II. PROCEDURES 

A. You must ask the applicant for this in-
formation (but you cannot require the appli-
cant to provide it) whether the application is 
taken in person, by mail or telephone, or on 
the Internet. For applications taken by tele-
phone, the information in the collection 
form must be stated orally by the lender, ex-
cept for that information which pertains 
uniquely to applications taken in writing. 

B. Inform the applicant that the federal 
government requests this information in 
order to monitor compliance with federal 
statutes that prohibit lenders from discrimi-
nating against applicants on these bases. In-
form the applicant that if the information is 
not provided where the application is taken 
in person, you are required to note the data 
on the basis of visual observation or sur-
name. 

C. You must offer the applicant the option 
of selecting one or more racial designations. 

D. If the applicant chooses not to provide 
the information for an application taken in 
person, note this fact on the form and then 
note the applicant’s ethnicity, race, and sex 
on the basis of visual observation and sur-
name, to the extent possible. 

E. If the applicant declines to answer these 
questions or fails to provide the information 
on an application taken by mail or telephone 
or on the Internet, the data need not be pro-
vided. In such a case, indicate that the appli-
cation was received by mail, telephone, or 
Internet, if it is not otherwise evident on the 
face of the application. 
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12 CFR Ch. II (1–1–08 Edition) Pt. 203, Supp. I 

[ 67 FR 7236, Feb. 15, 2002, as amended at 67 
FR 43227, June 27, 2002] 

SUPPLEMENT I TO PART 203—STAFF 
COMMENTARY 

INTRODUCTION 

1. Status. The commentary in this supple-
ment is the vehicle by which the Division of 
Consumer and Community Affairs of the 
Federal Reserve Board issues formal staff in-
terpretations of Regulation C (12 CFR part 
203). 

Section 203.1—Authority, Purpose, and Scope 

1(c) Scope. 1. General. The comments in this 
section address issues affecting coverage of 
institutions and exemptions from coverage. 

2. The broker rule and the meaning of 
‘‘broker’’ and ‘‘investor.’’ For the purposes of 
the guidance given in this commentary, an 
institution that takes and processes a loan 
application and arranges for another institu-
tion to acquire the loan at or after closing is 
acting as a ‘‘broker,’’ and an institution that 
acquires a loan from a broker at or after 
closing is acting as an ‘‘investor.’’ (The 
terms used in this commentary may have 
different meanings in certain parts of the 
mortgage lending industry, and other terms 
may be used in place of these terms, for ex-
ample in the Federal Housing Administra-
tion mortgage insurance programs.) Depend-
ing on the facts, a broker may or may not 
make a credit decision on an application 
(and thus it may or may not have reporting 
responsibilities). If the broker makes a cred-
it decision, it reports that decision; if it does 
not make a credit decision, it does not re-
port. If an investor reviews an application 
and makes a credit decision prior to closing, 
the investor reports that decision. If the in-
vestor does not review the application prior 
to closing, it reports only the loans that it 
purchases; it does not report the loans it 
does not purchase. An institution that 
makes a credit decision on an application 
prior to closing reports that decision regard-
less of whose name the loan closes in. 

3. Illustrations of the broker rule. Assume 
that, prior to closing, four investors receive 
the same application from a broker; two 
deny it, one approves it, and one approves it 
and acquires the loan. In these cir-
cumstances, the first two report denials, the 
third reports the transaction as approved but 
not accepted, and the fourth reports an origi-
nation (whether the loan closes in the name 
of the broker or the investor). Alternatively, 
assume that the broker denies a loan before 
sending it to an investor; in this situation, 
the broker reports a denial. 

4. Broker’s use of investor’s underwriting cri-
teria. If a broker makes a credit decision 
based on underwriting criteria set by an in-
vestor, but without the investor’s review 

prior to closing, the broker has made the 
credit decision. The broker reports as an 
origination a loan that it approves and 
closes, and reports as a denial an application 
that it turns down (either because the appli-
cation does not meet the investor’s under-
writing guidelines or for some other reason). 
The investor reports as purchases only those 
loans it purchases. 

5. Insurance and other criteria. If an institu-
tion evaluates an application based on the 
criteria or actions of a third party other 
than an investor (such as a government or 
private insurer or guarantor), the institution 
must report the action taken on the applica-
tion (loan originated, approved but not ac-
cepted, or denied, for example). 

6. Credit decision of agent is decision of prin-
cipal. If an institution approves loans 
through the actions of an agent, the institu-
tion must report the action taken on the ap-
plication (loan originated, approved but not 
accepted, or denied, for example). State law 
determines whether one party is the agent of 
another. 

7. Affiliate bank underwriting (250.250 re-
view). If an institution makes an independent 
evaluation of the creditworthiness of an ap-
plicant (for example, as part of a preclosing 
review by an affiliate bank under 12 CFR 
250.250, which interprets section 23A of the 
Federal Reserve Act), the institution is mak-
ing a credit decision. If the institution then 
acquires the loan, it reports the loan as an 
origination whether the loan closes in the 
name of the institution or its affiliate. An 
institution that does not acquire the loan 
but takes some other action reports that ac-
tion. 

8. Participation loan. An institution that 
originates a loan and then sells partial inter-
ests to other institutions reports the loan as 
an origination. An institution that acquires 
only a partial interest in such a loan does 
not report the transaction even if it has par-
ticipated in the underwriting and origination 
of the loan. 

9. Assumptions. An assumption occurs when 
an institution enters into a written agree-
ment accepting a new borrower as the obli-
gor on an existing obligation. An institution 
reports as a home purchase loan an assump-
tion (or an application for an assumption) in 
the amount of the outstanding principal. If a 
transaction does not involve a written agree-
ment between a new borrower and the insti-
tution, it is not an assumption for HMDA 
purposes and is not reported. 

Section 203.2—Definitions 

2(b) Application. 1. Consistency with Regula-
tion B. Board interpretations that appear in 
the official staff commentary to Regulation 
B (Equal Credit Opportunity, 12 CFR part 
202, Supplement 1) are generally applicable 
to the definition of an application under 
Regulation C. However, under Regulation C 
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