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related lending and associated activi-
ties by national banks. 

(b) Scope. This part applies to na-
tional banks and their operating sub-
sidiaries as provided in 12 CFR 5.34. For 
the purposes of 12 U.S.C. 371 and sub-
parts A and B of this part, loans se-
cured by liens on interests in real es-
tate include loans made upon the secu-
rity of condominiums, leaseholds, co-
operatives, forest tracts, land sales 
contracts, and construction project 
loans. Construction project loans are 
not subject to subparts A and B of this 
part, however, if they have a maturity 
not exceeding 60 months and are made 
to finance the construction of either: 

(1) A building where there is a valid 
and binding agreement entered into by 
a financially responsible lender or 
other party to advance the full amount 
of the bank’s loan upon completion of 
the building; or 

(2) A residential or farm building. 

§ 34.2 Definitions. 
(a) Due-on-sale clause means any 

clause that gives the lender or any as-
signee or transferee of the lender the 
power to declare the entire debt pay-
able if all or part of the legal or equi-
table title or an equivalent contractual 
interest in the property securing the 
loan is transferred to another person, 
whether by deed, contract, or other-
wise. 

(b) State means any State of the 
United States of America, the District 
of Columbia, Puerto Rico, the Virgin 
Islands, the Northern Mariana Islands, 
American Samoa, and Guam. 

(c) State law limitations means any 
State statute, regulation, or order of 
any State agency, or judicial decision 
interpreting State law. 

§ 34.3 General rule. 
(a) A national bank may make, ar-

range, purchase, or sell loans or exten-
sions of credit, or interests therein, 
that are secured by liens on, or inter-
ests in, real estate (real estate loans), 
subject to 12 U.S.C. 1828(o) and such re-
strictions and requirements as the 
Comptroller of the Currency may pre-
scribe by regulation or order. 

(b) A national bank shall not make a 
consumer loan subject to this subpart 
based predominantly on the bank’s re-

alization of the foreclosure or liquida-
tion value of the borrower’s collateral, 
without regard to the borrower’s abil-
ity to repay the loan according to its 
terms. A bank may use any reasonable 
method to determine a borrower’s abil-
ity to repay, including, for example, 
the borrower’s current and expected in-
come, current and expected cash flows, 
net worth, other relevant financial re-
sources, current financial obligations, 
employment status, credit history, or 
other relevant factors. 

(c) A national bank shall not engage 
in unfair or deceptive practices within 
the meaning of section 5 of the Federal 
Trade Commission Act, 15 U.S.C. 
45(a)(1), and regulations promulgated 
thereunder in connection with loans 
made under this part. 

[68 FR 70131, Dec. 17, 2003, as amended at 69 
FR 1917, Jan. 13, 2004] 

§ 34.4 Applicability of state law. 

(a) Except where made applicable by 
Federal law, state laws that obstruct, 
impair, or condition a national bank’s 
ability to fully exercise its Federally 
authorized real estate lending powers 
do not apply to national banks. Specifi-
cally, a national bank may make real 
estate loans under 12 U.S.C. 371 and 
§ 34.3, without regard to state law limi-
tations concerning: 

(1) Licensing, registration (except for 
purposes of service of process), filings, 
or reports by creditors; 

(2) The ability of a creditor to require 
or obtain private mortgage insurance, 
insurance for other collateral, or other 
credit enhancements or risk mitigants, 
in furtherance of safe and sound bank-
ing practices; 

(3) Loan-to-value ratios; 
(4) The terms of credit, including 

schedule for repayment of principal 
and interest, amortization of loans, 
balance, payments due, minimum pay-
ments, or term to maturity of the loan, 
including the circumstances under 
which a loan may be called due and 
payable upon the passage of time or a 
specified event external to the loan; 

(5) The aggregate amount of funds 
that may be loaned upon the security 
of real estate; 

(6) Escrow accounts, impound ac-
counts, and similar accounts; 
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1 The limitations on charges that comprise 
rates of interest on loans by national banks 
are determined under Federal law. See 12 
U.S.C. 85 and 1735f–7a; 12 CFR 7.4001. State 
laws purporting to regulate national bank 
fees and charges that do not constitute in-
terest are addressed in 12 CFR 7.4002. 

2 But see the distinction drawn by the Su-
preme Court in Easton v. Iowa, 188 U.S. 220, 
238 (1903) between ‘‘crimes defined and pun-
ishable at common law or by the general 
statutes of a state and crimes and offences 
cognizable under the authority of the United 
States.’’ The Court stated that 
‘‘[u]ndoubtedly a state has the legitimate 
power to define and punish crimes by general 
laws applicable to all persons within its ju-
risdiction * * *. But it is without lawful 
power to make such special laws applicable 
to banks organized and operating under the 
laws of the United States.’’ Id. at 239 (hold-
ing that Federal law governing the oper-
ations of national banks preempted a state 
criminal law prohibiting insolvent banks 
from accepting deposits). 

(7) Security property, including 
leaseholds; 

(8) Access to, and use of, credit re-
ports; 

(9) Disclosure and advertising, in-
cluding laws requiring specific state-
ments, information, or other content 
to be included in credit application 
forms, credit solicitations, billing 
statements, credit contracts, or other 
credit-related documents; 

(10) Processing, origination, serv-
icing, sale or purchase of, or invest-
ment or participation in, mortgages; 

(11) Disbursements and repayments; 
(12) Rates of interest on loans;1 
(13) Due-on-sale clauses except to the 

extent provided in 12 U.S.C. 1701j–3 and 
12 CFR part 591; and 

(14) Covenants and restrictions that 
must be contained in a lease to qualify 
the leasehold as acceptable security for 
a real estate loan. 

(b) State laws on the following sub-
jects are not inconsistent with the real 
estate lending powers of national 
banks and apply to national banks to 
the extent that they only incidentally 
affect the exercise of national banks’ 
real estate lending powers: 

(1) Contracts; 
(2) Torts; 
(3) Criminal law; 2 
(4) Homestead laws specified in 12 

U.S.C. 1462a(f); 
(5) Rights to collect debts; 

(6) Acquisition and transfer of real 
property; 

(7) Taxation; 
(8) Zoning; and 
(9) Any other law the effect of which 

the OCC determines to be incidental to 
the real estate lending operations of 
national banks or otherwise consistent 
with the powers and purposes set out in 
§ 34.3(a). 

[69 FR 1917, Jan. 13, 2004] 

§ 34.5 Due-on-sale clauses. 
A national bank may make or ac-

quire a loan or interest therein, se-
cured by a lien on real property, that 
includes a due-on-sale clause. Except 
as set forth in 12 U.S.C. 1701j–3(d) 
(which contains a list of transactions 
in which due-on-sale clauses may not 
be enforced), due-on-sale clauses in 
loans, whenever originated, will be 
valid and enforceable, notwithstanding 
any State law limitations to the con-
trary. For the purposes of this section, 
the term real property includes resi-
dential dwellings such as condominium 
units, cooperative housing units, and 
residential manufactured homes. 

Subpart B—Adjustable-Rate 
Mortgages 

SOURCE: 61 FR 11301, Mar. 20, 1996, unless 
otherwise noted. 

§ 34.20 Definitions. 
Adjustable-rate mortgage (ARM) loan 

means an extension of credit made to 
finance or refinance the purchase of, 
and secured by a lien on, a one-to-four 
family dwelling, including a condo-
minium unit, cooperative housing unit, 
or residential manufactured home, 
where the lender, pursuant to an agree-
ment with the borrower, may adjust 
the rate of interest from time to time. 
An ARM loan does not include fixed- 
rate extensions of credit that are pay-
able at the end of a term that, when 
added to any terms for which the bank 
has promised to renew the loan, is 
shorter than the term of the amortiza-
tion schedule. 

§ 34.21 General rule. 
(a) Authorization. A national bank 

and its subsidiaries may make, sell, 
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