§9.3

(a) Affiliate has the same meaning as
in 12 U.S.C. 221a(b).

(b) Applicable law means the law of a
state or other jurisdiction governing a
national bank’s fiduciary relationships,
any applicable Federal law governing
those relationships, the terms of the
instrument governing a fiduciary rela-
tionship, or any court order pertaining
to the relationship.

(c) Custodian under a uniform gifts to
minors act means a fiduciary relation-
ship established pursuant to a state
law substantially similar to the Uni-
form Gifts to Minors Act or the Uni-
form Transfers to Minors Act as pub-
lished by the American Law Institute.

(d) Fiduciary account means an ac-
count administered by a national bank
acting in a fiduciary capacity.

(e) Fiduciary capacity means: trustee,
executor, administrator, registrar of
stocks and bonds, transfer agent,
guardian, assignee, receiver, or custo-
dian under a uniform gifts to minors
act; investment adviser, if the bank re-
ceives a fee for its investment advice;
any capacity in which the bank pos-
sesses investment discretion on behalf
of another; or any other similar capac-
ity that the OCC authorizes pursuant
to 12 U.S.C. 92a.

(f) Fiduciary officers and employees
means all officers and employees of a
national bank to whom the board of di-
rectors or its designee has assigned
functions involving the exercise of the
bank’s fiduciary powers.

(g) Fiduciary powers means the au-
thority the OCC permits a national
bank to exercise pursuant to 12 U.S.C.
92a.

(h) Guardian means the guardian or
conservator, by whatever name used by
state law, of the estate of a minor, an
incompetent person, an absent person,
or a person over whose estate a court
has taken jurisdiction, other than
under bankruptcy or insolvency laws.

(i) Investment discretion means, with
respect to an account, the sole or
shared authority (whether or not that
authority is exercised) to determine
what securities or other assets to pur-
chase or sell on behalf of the account.
A bank that delegates its authority
over investments and a bank that re-
ceives delegated authority over invest-
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ments are both deemed to have invest-
ment discretion.

(j) Trust office means an office of a
national bank, other than a main office
or a branch, at which the bank engages
in one or more of the activities speci-
fied in §9.7(d). Pursuant to 12 U.S.C.
36(j), a trust office is not a ‘‘branch”
for purposes of 12 U.S.C. 36, unless it is
also an office at which deposits are re-
ceived, or checks paid, or money lent.

(k) Trust representative office means
an office of a national bank, other than
a main office, branch, or trust office, at
which the bank performs activities an-
cillary to its fiduciary business, but
does not engage in any of the activities
specified in §9.7(d). Examples of ancil-
lary activities include advertising,
marketing, and soliciting for fiduciary
business; contacting existing or poten-
tial customers, answering questions,
and providing information about mat-
ters related to their accounts; acting
as a liaison between the trust office
and the customer (e.g., forwarding re-
quests for distribution or changes in
investment objectives, or forwarding
forms and funds received from the cus-
tomer); inspecting or maintaining cus-
tody of fiduciary assets or holding title
to real property. This list is illus-
trative and not comprehensive. Other
activities may also be ‘‘ancillary ac-
tivities”’ for the purposes of this defini-
tion. Pursuant to 12 U.S.C. 36(j), a trust
representative office is not a ‘‘branch”
for purposes of 12 U.S.C. 36, unless it is
also an office at which deposits are re-
ceived, or checks paid, or money lent.

[61 FR 68554, Dec.30, 1996, as amended at 66
FR 34797, July 2, 2001]

§9.3 Approval requirements.

(a) A national bank may not exercise
fiduciary powers unless it obtains prior
approval from the OCC to the extent
required under 12 CFR 5.26.

(b) A national bank that has obtained
the OCC s approval to exercise fidu-
ciary powers is not required to obtain
the OCC s prior approval to engage in
any of the activities specified in §9.7(d)
in a new state or to conduct, in a new
state, activities that are ancillary to
its fiduciary business. Instead, the na-
tional bank must follow the notice pro-
cedures prescribed by 12 CFR 5.26(e).
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(c) A person seeking approval to or-
ganize a special-purpose national bank
limited to fiduciary powers shall file
an application with the OCC pursuant
to 12 CFR 5.20.

[61 FR 68554, Dec. 30, 1996, as amended at 66
FR 34798, July 2, 2001]

§9.4 Administration of fiduciary pow-
ers.

(a) Responsibilities of the board of di-
rectors. A national bank’s fiduciary ac-
tivities shall be managed by or under
the direction of its board of directors.
In discharging its responsibilities, the
board may assign any function related
to the exercise of fiduciary powers to
any director, officer, employee, or com-
mittee thereof.

(b) Use of other personnel. The na-
tional bank may use any qualified per-
sonnel and facilities of the bank or its
affiliates to perform services related to
the exercise of its fiduciary powers,
and any department of the bank or its
affiliates may use fiduciary officers,
employees, and facilities to perform
services unrelated to the exercise of fi-
duciary powers, to the extent not pro-
hibited by applicable law.

(c) Agency agreements. Pursuant to a
written agreement, a national bank ex-
ercising fiduciary powers may perform
services related to the exercise of fidu-
ciary powers for another bank or other
entity, and may purchase services re-
lated to the exercise of fiduciary pow-
ers from another bank or other entity.

(d) Bond requirement. A national bank
shall ensure that all fiduciary officers
and employees are adequately bonded.

§9.5 Policies and procedures.

A national bank exercising fiduciary
powers shall adopt and follow written
policies and procedures adequate to
maintain its fiduciary activities in
compliance with applicable law.
Among other relevant matters, the
policies and procedures should address,
where appropriate, the bank’s:

(a) Brokerage placement practices;

(b) Methods for ensuring that fidu-
ciary officers and employees do not use
material inside information in connec-
tion with any decision or recommenda-
tion to purchase or sell any security;

(c) Methods for preventing self-deal-
ing and conflicts of interest;
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(d) Selection and retention of legal
counsel who is readily available to ad-
vise the bank and its fiduciary officers
and employees on fiduciary matters;
and

(e) Investment of funds held as fidu-
ciary, including short-term invest-
ments and the treatment of fiduciary
funds awaiting investment or distribu-
tion.

§9.6 Review of fiduciary accounts.

(a) Pre-acceptance review. Before ac-
cepting a fiduciary account, a national
bank shall review the prospective ac-
count to determine whether it can
properly administer the account.

(b) Initial post-acceptance review. Upon
the acceptance of a fiduciary account
for which a national bank has invest-
ment discretion, the bank shall con-
duct a prompt review of all assets of
the account to evaluate whether they
are appropriate for the account.

(c) Annual review. At least once dur-
ing every calendar year, a bank shall
conduct a review of all assets of each
fiduciary account for which the bank
has investment discretion to evaluate
whether they are appropriate, individ-
ually and collectively, for the account.

§9.7 Multi-state fiduciary operations.

(a) Acting in a fiduciary capacity in
more than one state. Pursuant to 12
U.S.C. 92a and this section, a national
bank may act in a fiduciary capacity in
any state. If a national bank acts, or
proposes to act, in a fiduciary capacity
in a particular state, the bank may act
in the following specific capacities:

(1) Any of the eight fiduciary capac-
ities expressly listed in 12 U.S.C. 92a(a),
unless the state prohibits its own state
banks, trust companies, and other cor-
porations that compete with national
banks in that state from acting in that
capacity; and

(2) Any other fiduciary capacity the
state permits for its own state banks,
trust companies, or other corporations
that compete with national banks in
that state.

(b) Serving customers in other states.
While acting in a fiduciary capacity in
one state, a national bank may market
its fiduciary services to, and act as fi-
duciary for, customers located in any
state, and it may act as fiduciary for
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