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(iv) The manner in which the pro-
posed fund addresses the rights and in-
terests of participating accounts. 

[61 FR 68554, Dec. 30, 1996, as amended at 68 
FR 70131, Dec. 17, 2003] 

§ 9.20 Transfer agents. 
(a) The rules adopted by the Securi-

ties and Exchange Commission (SEC) 
pursuant to section 17A of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78q–1) prescribing procedures for reg-
istration of transfer agents for which 
the SEC is the appropriate regulatory 
agency (17 CFR 240.17Ac2–1) apply to 
the domestic activities of national 
bank transfer agents. References to the 
‘‘Commission’’ are deemed to refer to 
the ‘‘OCC.’’ 

(b) The rules adopted by the SEC pur-
suant to section 17A of the Securities 
Exchange Act of 1934 prescribing oper-
ational and reporting requirements for 
transfer agents (17 CFR 240.17Ac2–2, 
and 240.17Ad–1 through 240.17Ad–17) 
apply to the domestic activities of na-
tional bank transfer agents. 

[61 FR 68554, Dec. 30, 1996, as amended at 68 
FR 70131, Dec. 17, 2003] 

INTERPRETATIONS 

§ 9.100 Acting as indenture trustee and 
creditor. 

With respect to a debt securities 
issuance, a national bank may act both 
as indenture trustee and as creditor 
until 90 days after default, if the bank 
maintains adequate controls to manage 
the potential conflicts of interest. 

§ 9.101 Providing investment advice 
for a fee. 

(a) In general. The term ‘‘fiduciary 
capacity’’ at § 9.2(e) is defined to in-
clude ‘‘investment adviser, if the bank 
receives a fee for its investment ad-
vice.’’ In other words, if a bank is pro-
viding investment advice for a fee, 
then it is acting in a fiduciary capac-
ity. For purposes of that definition, 
‘‘investment adviser’’ generally means 
a national bank that provides advice or 
recommendations concerning the pur-
chase or sale of specific securities, such 
as a national bank engaged in portfolio 
advisory and management activities 
(including acting as investment adviser 
to a mutual fund). Additionally, the 

qualifying phrase ‘‘if the bank receives 
a fee for its investment advice’’ ex-
cludes those activities in which the in-
vestment advice is merely incidental 
to other services. 

(b) Specific activities—(1) Full-service 
brokerage. Engaging in full-service bro-
kerage may entail providing invest-
ment advice for a fee, depending upon 
the commission structure and specific 
facts. Full-service brokerage involves 
investment advice for a fee if a non- 
bank broker engaged in that activity is 
considered an investment adviser under 
the Investment Advisers Act of 1940 (15 
U.S.C. 80b–1 et seq.). 

(2) Activities not involving investment 
advice for a fee. The following activities 
generally do not entail providing in-
vestment advice for a fee: 

(i) Financial advisory and counseling 
activities, including strategic planning 
of a financial nature, merger and ac-
quisition advisory services, advisory 
and structuring services related to 
project finance transactions, and pro-
viding market economic information 
to customers in general; 

(ii) Client-directed investment activi-
ties (i.e., the bank has no investment 
discretion) where investment advice 
and research may be made available to 
the client, but the fee does not depend 
on the provision of investment advice; 

(iii) Investment advisory activities 
incidental to acting as a municipal se-
curities dealer; 

(iv) Real estate management services 
provided to other financial institu-
tions; 

(v) Real estate consulting services, 
including acting as a finder in locating, 
analyzing, and making recommenda-
tions regarding the purchase of prop-
erty, and making recommendations 
concerning the sale of property; 

(vi) Advisory activities concerning 
bridge loans; 

(vii) Advisory activities for home-
owners’ associations; 

(viii) Advisory activities concerning 
tax planning and structuring; and 

(ix) Investment advisory activities 
authorized by the OCC under 12 U.S.C. 
24(Seventh) as incidental to the busi-
ness of banking. 

[63 FR 6473, Feb. 9, 1998] 

VerDate Aug<31>2005 09:33 Jan 28, 2008 Jkt 214035 PO 00000 Frm 00229 Fmt 8010 Sfmt 8010 Y:\SGML\214035.XXX 214035ys
hi

ve
rs

 o
n 

P
R

O
D

1P
C

62
 w

ith
 C

F
R


