§2.112

cancellation is returned to the peti-
tioner as undeliverable, the petitioner
must notify the Board within ten days
of receipt of the returned copy. The pe-
tition for cancellation need not be
verified, but must be signed by the pe-
titioner or the petitioner’s attorney, as
specified in §10.1(c) of this chapter, or
other authorized representative, as
specified in §10.14(b) of this chapter.
Electronic signatures pursuant to
§2.193(c)(1)(iii) are required for peti-
tions submitted electronically via
ESTTA. The petition for cancellation
may be filed at any time in the case of
registrations on the Supplemental Reg-
ister or under the Act of 1920, or reg-
istrations under the Act of 1881 or the
Act of 1905 which have not been pub-
lished under section 12(c) of the Act, or
on any ground specified in section 14(3)
or (5) of the Act. In all other cases, the
petition for cancellation and the re-
quired fee must be filed within five
years from the date of registration of
the mark under the Act or from the
date of publication under section 12(c)
of the Act.

(c)(1) The petition for cancellation
must be accompanied by the required
fee for each party joined as petitioner
for each class in the registration for
which cancellation is sought (see §2.6).

(2) An otherwise timely petition for
cancellation will not be accepted via
ESTTA unless the petition for can-
cellation is accompanied by a fee that
is sufficient to pay in full for each
named party petitioner to petition for
cancellation of the registration of a
mark in each class specified in the pe-
tition for cancellation.

(3) If an otherwise timely petition for
cancellation is submitted on paper, the
following is applicable if less than all
required fees are submitted:

(i) If the petition for cancellation is
accompanied by no fee or a fee insuffi-
cient to pay for one person to petition
for cancellation against at least one
class in the registration, the petition
for cancellation will be refused.

(ii) If the petition for cancellation is
accompanied by fees sufficient to pay
for one person to petition for cancella-
tion against at least one class in the
registration, but fees are insufficient
for a petition for cancellation against
all the classes in the registration, and
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the particular class or classes against
which the petition for cancellation is
filed is not specified, the petition for
cancellation will be presumed to be
against the class or classes in ascend-
ing numerical order, including only the
number of classes in the registration
for which sufficient fees have been sub-
mitted.

(iii) If persons are joined as party pe-
titioners, each must submit a fee for
each class for which cancellation is
sought. If the fees submitted are suffi-
cient to pay for one person to petition
for cancellation of the registration in
at least one class but are insufficient
for each named party petitioner, the
first-named party will be presumed to
be the party petitioner. Additional par-
ties will be deemed to be party peti-
tioners only to the extent that the fees
submitted are sufficient to pay the fee
due for each party petitioner. If per-
sons are joined as party petitioners
against a multiple class registration,
the fees submitted are insufficient, and
no specification of parties and classes
is made at the time the party is joined,
the fees submitted will be applied first
on behalf of the first-named petitioner
against as many of the classes in the
registration as the submitted fees are
sufficient to pay. Any excess will be ap-
plied on behalf of the second-named
party to the cancellation against the
classes in the registration in ascending
numerical order.

(4) The filing date of a petition for
cancellation is the date of receipt in
the Office of the petition for cancella-
tion, with proof of service on the owner
of record, or on the owner’s domestic
representative, if one has been ap-
pointed, at the correspondence address
of record in the Office, and with the re-
quired fee, unless the petition is filed
in accordance with §2.198.

[68 FR 55766, Sept. 26, 2003, as amended at 72
FR 42258, Aug. 1, 2007]

§2.112 Contents of petition for can-
cellation.

(a) The petition for cancellation
must set forth a short and plain state-
ment showing why the petitioner be-
lieves he, she or it is or will be dam-
aged by the registration, state the
ground for cancellation, and indicate,
to the best of petitioner’s knowledge,
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the name and address of the current
owner of the registration.

(b) When appropriate, petitions for
cancellation of different registrations
owned by the same party may be joined
in a consolidated petition for cancella-
tion. The required fee must be included
for each party joined as a petitioner for
each class sought to be cancelled in
each registration against which the pe-
tition for cancellation is filed.

[68 FR 55767, Sept. 26, 2003]

§2.113 Notification to parties of can-
cellation proceeding.

(a) When a petition for cancellation
in proper form (see §§2.111 and 2.112),
with proof of service in accordance
with §2.111(b), has been filed and the
correct fee has been submitted, the
Trademark Trial and Appeal Board
shall prepare a notification which shall
identify the title and number of the
proceeding and the registration(s) in-
volved and shall designate a time, not
less than thirty days from the mailing
date of the notification, within which
an answer must be filed. If a party has
provided the Office with an e-mail ad-
dress, the notification may be trans-
mitted via e-mail.

(b) The Board shall forward a copy of
the notification to petitioner, as fol-
lows:

(1) If the petition for cancellation is
transmitted by an attorney, or a writ-
ten power of attorney is filed, the
Board will send the notification to the
attorney transmitting the petition for
cancellation or to the attorney des-
ignated in the power of attorney, pro-
vided that person is an ‘“‘attorney’ as
defined in §10.1(c) of this chapter.

(2) If petitioner is not represented by
an attorney in the cancellation pro-
ceeding, but petitioner has appointed a
domestic representative, the Board will
send the notification to the domestic
representative, unless petitioner des-
ignates in writing another correspond-
ence address.

(3) If petitioner is not represented by
an attorney in the cancellation pro-
ceeding, and no domestic representa-
tive has been appointed, the Board will
send the notification directly to peti-
tioner, unless petitioner designates in
writing another correspondence ad-
dress.

§2.114

(c) The Board shall forward a copy of
the notification to the respondent (see
§2.118). The respondent shall be the
party shown by the records of the Of-
fice to be the current owner of the reg-
istration(s) sought to be cancelled, ex-
cept that the Board, in its discretion,
may join or substitute as respondent a
party who makes a showing of a cur-
rent ownership interest in such reg-
istration(s).

(d) When the party alleged by the pe-
titioner, pursuant to §2.112(a), as the
current owner of the registration(s) is
not the record owner, a courtesy copy
of the petition for cancellation shall be
forwarded with a copy of the notifica-
tion to the alleged current owner. The
alleged current owner may file a mo-
tion to be joined or substituted as re-
spondent.

[68 FR 55767, Sept. 26, 2003, as amended at 72
FR 42259, Aug. 1, 2007]

§2.114 Answer.

(a) If no answer is filed within the
time set, the petition may be decided
as in case of default.

(b)(1) An answer shall state in short
and plain terms the respondent’s de-
fenses to each claim asserted and shall
admit or deny the averments upon
which the petitioner relies. If the re-
spondent is without knowledge or in-
formation sufficient to form a belief as
to the truth of an averment, respond-
ent shall so state and this will have the
effect of a denial. Denials may take
any of the forms specified in Rule 8(b)
of the Federal Rules of Civil Procedure.
An answer may contain any defense,
including the affirmative defenses of
unclean hands, laches, estoppel, acqui-
escence, fraud, mistake, prior judg-
ment, or any other matter constituting
an avoidance or affirmative defense.
When pleading special matters, the
Federal Rules of Civil Procedure shall
be followed. A reply to an affirmative
defense need not be filed. When a de-
fense attacks the validity of a registra-
tion pleaded in the petition, paragraph
(b)(2) of this section shall govern. A
pleaded registration is a registration
identified by number and date of
issuance in an original petition for can-
cellation or in any amendment thereto
made under Rule 15, Federal Rules of
Civil Procedure.
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