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ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Parts 51 and 70
[ FRL- ]
Qperating Permts Program

AGENCY: Environnental Protection Agency (EPA).
ACTION:  Final rule.
SUMVARY: The EPA is today pronul gati ng new streanl i ned
procedures for revising stationary source operating permts
i ssued by State and local permtting authorities under title V of
the Clean Air Act (Act). These revisions to part 70 were
proposed in two notices published in the Federal Register on
August 29, 1994 and on August 31, 1995.

In addition, today's notice pronul gates nunerous ot her

changes to part 70 that were proposed in those two notices.
Anmong these are changes to: the definition of major source with
respect to research and devel opnent activities, support
facilities, and fugitive em ssions; provisions related to
operational flexibility under em ssions caps; the certification
of conpliance that a responsible official of a permtted source
is required to submt; and the affirmative defense avail able for
violations of permt terns during an energency. Today's notice
al so pronul gates revi sed procedural requirenents for "m nor" new
source review (NSR) permtting under title | of the Act to
provi de additional flexibility to States in providing public
review for mnor NSR actions.
DATES: The regul atory anendnments announced herein take effect on
[60 days fromthe date of publication], 1997
ADDRESSES:

Docket: Supporting information used in devel oping the

regul atory revisions to part 70 are contained in Docket No.
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A-93-50. This docket is available for public inspection and
copyi ng between 8:30 a.m and 3:30 p.m Monday through Friday. A
reasonabl e fee may be charged for copying. The address of the
EPA Air Docket is: room M 1500, Waterside Mall, 401 M Street SW
Washi ngt on, DC 20460.
FOR FURTHER | NFORMATI ON CONTACT: Ray Vogel (919/541-3153,
vogel . ray@panai | . epa. gov) or Roger Powel | (919/541-5331,
powel | . roger @panuai |l . epa.gov), nmail drop 12, United States
Environnmental Protection Agency, Ofice of Air Quality Planning
and Standards, Information Transfer and Program I ntegration
Di vision, Research Triangle Park, North Carolina 27711.
SUPPLEMENTARY | NFORMATI ON:

Today's proposal reflects the principles articulated in the
President's and the Vice President's March 16, 1995 report,
"Rei nventing Environnmental Regulation.”™ That report establishes
goal s for partnerships between EPA and State and | ocal agencies
i n devel opnent of environnental regulations. These goals are:
m nim zing costs, providing flexibility in inplenenting prograns,
tailoring solutions to the problem and shifting responsibilities
to State and | ocal agencies. The Agency believes that the
proposal in today's notice neets the goals of the report.
Tabl e of Contents

The contents of today's preanble are in the foll ow ng
format:

Backgr ound

Qperating Permts Regul ati ons

Proposed Permt Revision System

O her Proposed Revisions in Today's Notice

0w >

Envi ronnmental Benefits

E. Structure of Preanble

1. Summary of Changes For \Wich There Was Not Adverse Public
Comrent

1. Changes to Section 70.2
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V. Changes to Section 70.3
V. Changes to Section 70.4
VI. Changes to Section 70.5(a)

VI1. Changes to Section 70.6

VIIl. Changes to Section 70.7

A, Structure of The Revised Permt Revision System
B. Notice O Application Conpl eteness

C. Expedited Permt Revisions

D. Mnor Permt Revisions

E. Significant Permt Revisions

F. Merging Prograns

G Permt Shield

H.  Incorporation of MACT Standards

Publ i ¢ Revi ew

| X.  Changes to Section 70.8

X.  Changes to Part 51

Xl. Program Transition

Xil. Tribal Prograns

XiI'l. Admnistrative Requirenents

A. Docket

B. Executive Oder (E O) 12866

C. Regulatory Flexibility Act Conpliance
D. Paperwork Reduction Act

E. Unfunded Mandates Reform Act

F. Subm ssion to Congress and the General Accounting Ofice

Backgr ound
A Qperating Permts Requl ations
Title V requires that EPA devel op regul ati ons whi ch set

m ni mum st andards for State operating permts prograns. Those
regul ations, codified in part 70 of chapter | of title 40 of the
Code of Federal Regul ations, were originally pronul gated on

July 21, 1992 (57 FR 32250). On August 29, 1994, EPA proposed a
nunber of revisions to the part 70 regul ations as a result of
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negotiations with litigants who petitioned for review of part 70
after its pronulgation (59 FR 44460). The August 1994 proposal
primarily included new procedures for revising permts. In
response to coments on the 1994 proposal, on August 31, 1995,
EPA proposed further revisions to part 70 including a proposal
for a sinpler permt revision approach designed to build upon
existing State permtting prograns (60 FR 45530).

Title V also requires that States submt their operating
permt prograns for EPA approval and that EPA pronul gate and
adm ni ster a Federal operating permts programfor States that
have not obtai ned EPA approval of a program by Novenber 15, 1995.
On Novenber 15, 1997, EPA began adm ni stering Federal operating
permts prograns in Indian country, except where a part 70
program was approved. The EPA's regul ations for the Federal
operating permts programare codified at part 71, which was
promul gated on July 1, 1996 (61 FR 34202). 1In large part the
part 71 regul ations are nodeled on the original part 70. The EPA
will also pronulgate in a future rul emaki ng action a phase Il of
the part 71 regulations, which will consist of regulatory changes
that will nmake part 71 consistent with part 70 as revised by
t oday' s rul emaki ng.

B. Permt Revision System

The August 1994 notice proposed to revise 8 70.7 to
establish a four-track systemfor revising operating permts.
Comments received at the Cctober 19, 1994 public hearing and
comments submitted to the docket indicate that the proposed four-
track systemwas w dely perceived as too conplicated,
prescriptive, and disruptive to existing State prograns. In
response to those concerns, EPA sought further input from
representatives of State and |ocal permtting agencies, industry,
and environnental groups to learn nore directly about their
i npl ementati on concerns. The EPA received nmany thoughtful ideas
fromthese groups about streamining the process for permt
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revisions. After considering comrents received on the August
1995 proposal, EPA is today pronulgating final revisions to
part 70 based largely on the August 1995 proposal for permt
revisions.

C. Oher Revisions in Today's Notice

Today's notice al so pronul gates additional part 70 revisions
proposed in the August 1994 and August 1995 notices. |In part,

t hese revisions involve provisions in the current part 70
regarding certification by a responsible official, the
affirmati ve defense for violations of permt ternms during an
energency, and the definition of title |I nodification. Today's
notice also revises the public review requirenents of title |
applicable to mnor NSR permts.

Finally, in today's notice EPA is clarifying that research
and devel opnent (R&D) activities |ocated with a major source
under sections 112, 302(j), or part D of title | of the Act, need
not be considered part of that major source or required to obtain
a permt, unless the R& activities together constitute a nmajor
sour ce.

A nunber of revisions to the definitions in 8 70.2 are
included in today's notice to be consistent with the pronul gated
revi si ons.

D. Environnental Benefits

| mpl enent ation of today's action will help achieve the
envi ronment al benefits that Congress expected from an operating
permts program The revisions tailor public and EPA review to
the environnental significance of the changes being nmade. This
revi ew should i nprove conpliance with the Act and its
i npl ementi ng regul ati ons by sources undertaking permt revisions
with potentially substantial environnmental consequences, such as
t hose which avoi d maj or source requirenents by offsetting
em ssions increases at new or nodified units with em ssions
decreases at existing units. At the sane tine, the streamined
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permt revision systemassures that nost permt actions, which
are much less likely to have a ngjor environnental inpact, are
revi sed expeditiously to avoi d unnecessary procedural delays and
associ ated costs. Yet, the systemw || still assure in all cases
that the source, the public, and governnental agencies are aware
of all of a source's obligations under the Act and regul ations
pronul gated thereunder, which will inprove conpliance.
E. Structure of Preanble

This notice sets forth the changes that have been nade to

part 70 as a result of the August 1994 and August 1995 proposal
notices. Sections Ill. through I X discuss changes to 88 70.2

t hrough 70.8 where the change is not being nmade as proposed due
to public coment, or where the change is being made as proposed
and there was significant adverse public comment to the proposed
change. Simlarly, section X discusses proposed revisions to 40
CFR part 51. For these changes, the preanble sumari zes the
proposal, summari zes the comments, discusses the proposal and
comments, and explains the final change. Section Il of this
preanble |ists, w thout discussion, the changes that are being
made as proposed where there was no significant public comment.
Responses to public comrents are provided in greater detail in a
response to coment document which is in the docket for today's
action.

In this preanble, as in part 70, the word "State" includes
any local, city, county, or tribal air pollution control agency,
or any other entity, that is inplenenting an EPA approved part 70
operating permts program
1. Summary of Changes For \Wich There Was Not Adverse Public
Comrent

A nunber of regulatory revisions to part 70 that were
proposed in the August 1994 and August 1995 proposals were not
t he subject of substantive public comrent and are being
promul gated in today's action as proposed. These revisions are,
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therefore, not being discussed in this preanble. For clarity,
however, these revisions are |isted herein.

Definitions are added for "Major NSR' and "M nor NSR " The
definitions of "Permt nodification" is being deleted. The
definition of "Applicable requirenment” is being revised to
include requirenents limting em ssions for purposes of offsets
and to specify that section 608 and 609 requirenents of title VI
are applicable requirenents. The definition of "Adm nistrator"”
is being revised to add "her." The definition of R&D activities
is revised to clarify restrictions on separate mjor source
treatment and to expand eligibility to nore sources. The
definition of "Responsible official” is revised to be consi stent
with the definition of designated official under the Acid Rain
program

Under the definition of "Major source," a clarification is
added that for areas defined in paragraph (3) of the definition
with | ower major source cutoffs (e.g., serious, severe, or
extrene ozone nonattai nnent areas), fugitive em ssions are to be
counted in determ ning major source status for those sources
listed in paragraph (2) of the definition. Al so, a change is
made to category (viii) to change the size of covered municipa
incinerators from 250 tons of refuse per day to 50 tons.

Sections 70.3(a)(2) and (3) are being revised to clarify
that an area source is the sane as a non-nmj or stationary source.

Sections 70.4(b)(11)(iii) and 70.7(a)(2) are revised to
change the period for acting on early reductions under section
112(i)(5) of the Act from9 nonths to 12 nonths. Section 70.4(h)
is revised to add a provision that EPA can continue to issue
phase Il acid rain permts when a part 70 programis approved.
Section 70.4(i)(1) is added to provide a tinmefranme for permtting
authorities to submt programrevisions to EPA in response to
revisions to part 70 or a finding by the Adm nistrator that a
programrevision is necessary. Section 70.4(j) is added to
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speci fy what version of part 70 will be used in reviewing initial
program subm ssions. This assunes sone initial progranms may be
submtted after today's revisions to part 70, which may be true
for Indian Tribes.

Section 70.5(a)(1)(ii) is revised to renove the 12-nonth
time period for submtting permt revisions except for new stand-
al one sources subject to part 70. Section 70.5(a)(1)(iv) is
revised to provide flexibility for submttal of acid rain permt
applications. Section 70.5(a)(2) is revised to add the provision
that an application nay be deened conplete if it contains
i nformati on necessary to all ow processing to begin. Section
70.5(c)(8) is revised to require the permt to identify units
eligible for em ssions trading.

Section 70.6(a)(1)(iv) is added to require permt conditions
i n accordance with regul ati ons pronul gated under section 112(r)
of the Act. Section 70.6(a)(3)(iii)(B) is revised to add
provi sions for defining "pronpt" with respect to reporting
deviations fromthe permt and defining "upset conditions."
Clarifying |language is added to 8 70.6(a)(4) with respect to acid
rain SO2 al l owances. The wording of 8 70.6(a)(8) is changed for
purposes of clarity with respect to em ssions trading. Section
70.6(c)(1) is revised to be nore specific with respect to
conpliance assurance. Section 70.6(d)(3) is added to provide for
notifying the public of sources covered under general permts.
Section 70.6(f)(3)(i) is revised to restrict provisions of
section 112(r)(9) of the Act fromthe permt shield.

Section 70.7(a)(7) is added to specify when new applicabl e
requi renents that are pronul gated during permt issuance or
renewal should be included in the permt.

Section 70.8(a)(1l) is revised to conformto the new permtt
revision systemthe provisions for submttal of permt revision
applications, proposed permt revisions, and revised permts to
EPA. A provision is added to 8 70.8(b)(2) to ensure that
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affected States are notified of permt revisions at or before the
time the public is notified. The provisions for EPA review in

88 70.8(c), (c)(1D, (d)(3), (d)(4), and (e) are nodified to
account for the new permt revision system Section 70.8(d) (1)
is revised to add a provision that the public be notified of the
begi nning and end of EPA's review period; this is for purposes of
knowi ng when the public's 60-day petition period begins.

Section 70.9(c) is revised to clarify that EPA may require
periodic updates to a permtting authority's permt fee
denonstration

Section 70.10(a) is nodified to clarify the application of
sanctions and operation of a Federal operating permts program

A provision is added to 8 70.11(a)(3)(i) to indicate that
States may include nental state as an el enent of proof for civi
viol ations for penalties over $10, 000.

I11. Changes to Section 70.2
A.  Advance Approva

1. Summary of Advance NSR Proposa

The EPA, in August 1994, proposed to allow use of the
concept of alternative scenarios to provide advance approval to
construct and operate new or nodified units subject to NSR and
section 112(g) (referred to as "advance NSR'). The concept of
advance NSR is that the permtting agency deci des the applicable
NSR requirenents before an antici pated project or class of
projects is constructed or nodified, and then includes that
project's requirenments in the part 70 permt for the facility.
As a result, the project is "pre-approved" by the permtting
authority. This pre-approval avoids the need for a separate NSR
permt and a part 70 permt revision prior to the project being
constructed or operated. The NSR permt is unnecessary because
preconstruction review and approval has already occurred for the
anticipated project or class of projects, and the NSR perm t
terms are already established (in the part 70 permt). A part 70
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permt revision is unnecessary since the part 70 permt already
contains the NSR construction and operation requirenments for the
proj ect .

The 1994 proposal to treat advance NSR as an alternative
scenari o under part 70 did not propose to materially alter the
underlying NSR State inplenentation plan (SIP) requirenents. The
extent to which advance NSR approval is avail able, or indeed,
whether it is available at all, is governed by each State m nor
NSR program Since the structures of State NSR prograns vary
wi dely, the degree to which advance NSR is available in a
particular program (if at all) also varies wdely. For exanple,
a State that required a contenporaneous case-by-case revi ew of
each m nor NSR action for its ambient inpact or for a control
technol ogy determ nation would likely have imted opportunities
for advance NSR  However, States whose NSR prograns apply a
gi ven control technology to a category of changes or who can make
control technol ogy determ nations which remain valid for sone
time after permt issuance are likely to have opportunities for
advance NSR  For exanple, a flexible permt for a sem conductor
facility in Oegon! grants a minor NSR preapproval for a class of
new and nodified VOC emtting activities within certain
"stationary sources" (as defined by Oregon) at the facility. The
permt assures that the preapproved changes conply with the State
m nor NSR regul ations by including requirenents that preapproved
units in certain source categories nust enploy certain contro
equi pnrent, and requirenents that the facility stay bel ow a
nati onal anbient air quality standard (NAAQS)-protective cap.

The State of Oregon determ ned that the preapprovals as set forth
in the part 70 permt satisfied the mnor NSR requirenents, thus
all owi ng the changes to be made wi thout the need for further

1See Intel's Oregon Part 70 Operating Permt, Permt No. 34-2681,
which is included in docket A-93-50 as itemIl-1-3.

10
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m nor NSR approval or part 70 permt revisions.

The 1994 proposal did not address the extent to which
advance NSR woul d be available in State NSR progranms. It sinply
provi ded that, where advance NSR is avail able, the alternative
operating scenario provisions of 8 70.6(a)(9) offer a nechani sm
for inplenmenting it through part 70 permts. A permtting
authority considering inplenmenting advance NSR nust stil
consider the extent to which its NSR rules allow the use of
approaches which forecast specific NSR requirenents in advance.
Advance NSR demands an ability to predict the construction and
operational details of the future project or class of projects
wi th enough certainty to allow the permtting authority to fix
rel evant NSR requirenents in the part 70 permt, including
conpliance nonitoring terns. A permtting authority nust also
consi der whet her including advance NSR as an alternative
operating scenario in a part 70 permt would satisfy its own
procedures for drafting, providing for review of, and issuing NSR
permts for the changes which are being preapproved.

I n August 1995, EPA further clarified its advance NSR
proposal by proposing to add a definition of advance NSR to
8§ 70.2, and by explaining that, in EPA's view, a change subject
to an advance approval scenario would not be a change under
section 502(b)(10) of the Act. Rather, it would constitute a
swtch to an alternative operating scenario under 8 70.6(a)(9).
As the preanble noted, this interpretati on woul d have two
advantages. First, it would allow the use of advance NSR for
title | nodifications, and avoid the limtation that changes nade
under section 502(b)(10) cannot be title | nodifications.

Second, and nore inportant, the 7-day advance notification under
section 502(b)(10) which attaches to each change nade under t hat
section would not apply to changes under the advance NSR
approval. Consequently, where the NSR program all ows for advance
approval, and the permtting authority approves an alternative

11
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scenari o containing advance approval, the part 70 permt could
all ow a source to nmake the approved change w thout a part 70
permt revision.
2. Summary of Advance NSR Comments

A | arge nunmber of industry comenters supported the addition
of the definition of advance NSR. However, several commenters
rai sed concerns about the approach. An environnmental comrenter
bel i eved that advance NSR should be allowed only for specifically
identified new units whose inpacts have already been eval uated.
The commenter was concerned that, without this restriction,
adverse environnental consequences could result.

A State commenter was concerned that the advance NSR
provi sions would preclude the State's ability to decide that a
separate construction permt is still necessary, i.e., to allow
for preconstruction review of the proposed project. The
commenter drew a distinction between: (1) preauthorizing in the
part 70 permt certain mnor NSR changes by including permt
conditions that ensure that the preauthorized changes neet m nor
NSR, and (2) anticipating in a part 70 permt the terns that
woul d result froma separate mnor NSR process. In this latter
case, the State still conpletes a separate m nor NSR case-by-case
approval, but the part 70 permt does not need a revision because
it anticipated and already contains the operating terns and
conditions that result fromthe m nor NSR process. The commenter
was concerned that if EPA intends to require States to provide
advance approval in the first situation, the State could lose its
ability to conduct preconstruction review. In addition, two
i ndustry commenters were concerned about possi bl e confusion
bet ween advance NSR and plantwi de applicability limts (PALS).
3. Discussion of Advance NSR

The EPA di sagrees with the comment that advance NSR shoul d
be allowed only for specifically identified new units, or that
adver se environnmental consequences could result unless advance

12
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approval is limted to such units. The EPA notes that any
advance approval nust still neet all applicable requirenents,

i ncl udi ng the NAAQS-protective requirenents of the SIP and any
control technology requirenents (e.g., "mnor source (best
avai |l abl e control technol ogy (BACT)") including case-by-case
requi renents where applicable. However, EPA believes that
advance approval s that neet applicable requirenents can apply not
only to specifically identified new units, but can also apply to
new units identified as part of a class (e.g., storage tanks
meeting certain criteria) to the extent that applicable air
pollution rules are witten so as to regulate such units as a

cl ass. For exanple, the Federal new source performance standards
(NSPS), national em ssion standards for hazardous air pollutants
(NESHAP) , maxi mum achi evabl e control technol ogy (MACT) standards,
and nost SIP limts apply to certain source categories (though
parts of sone of these standards, such as nonitoring, are source
specific and determ ned on a case-by-case basis). By the sane
token, NSR requirenents may allow NSR permit terns to apply
categorically, such that each tine a unit in the category is
added, the relevant NSR requirements would apply to that unit in
a predictable way that could be built in to the permt in
advance.

The EPA notes that, if the change triggers a new applicable
requi renent other than NSR, (e.g., NSPS), that requirenent would
al so need to be included in the permt, which would require a
permt revision. However, as discussed bel ow, an advance
approval may also be witten to cover applicable requirenents
other than NSR. Finally, the Agency enphasi zes that the
permtting authority may establish additional permt terns as
needed to ensure that changes under an advance approval conply
with the Act and the SIP (e.g., a NAAQS-protective cap, or a
requi renent to screen for anbient inpact violations). Such an
approach is denonstrated by the Intel permt in O egon.

13



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

The EPA al so disagrees with the comment that advance NSR
woul d preclude a State's ability to require a construction permt
or to allow for preconstruction review. As an initial matter
States are not required to provide for advance NSR in SIP' s or
part 70 prograns. Moreover, as this is not a program
requi renent, any State establishing such a program woul d have
flexibility in deciding what types of changes required
preconstruction review and a preconstruction permt.

In the first situation nentioned by this comenter, where a
source can avoid review at the tinme of the change because the
part 70 permt allows changes which are preauthorized, EPA does
not see this as a problemsince this is one of the objectives of
advance NSR. The State has not lost its ability to conduct
preconstruction review. Rather, it has conducted preconstruction
review i n advance, and has included the resulting terns in the
part 70 permt in advance of the change.

In the State comenter's second situation, where the part 70
permt anticipates the terns that would result froman NSR
process and the part 70 permt need not be revised, EPA notes
that the source nust still await an affirmative approval under
the State's NSR program before it can construct or nodify the
unit. Thus, this is not strictly advance approval. Although it
avoids the need for a part 70 permt revision, the source nust
still await case-by-case NSR authorization, which wll Iikely
generate new permt terns. |If the State rules require such case-
by-case approval, then an advance approval would |ikely not be
wor kabl e, and the State need not provide it. |f the case-by-case
revi ew under NSR creates new ternms or conditions, these would
need to be incorporated into the part 70 permt through a part 70
permt revision and would thus not be an advance approval. The
State has the ability to decide whether a construction permt is
necessary. However, if the State determ nes that the advance
approval can render a construction permt unnecessary for sone

14
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changes by fully anticipating the mnor NSR terns in the part 70
permt, EPA sees little benefit to w thhol ding advance approval
of such changes.

To further address the State commenter's concern that the
proposal could be read to override a State's ability to require
preconstruction approval, EPA notes that a State's ability to
grant advance NSR approval is limted by the requirenents of the
Act and the applicable SIP. Beyond that, it is properly an NSR
issue to be decided by the State. Whether to allow for advance
approval of mnor NSR requirenents in the first instance is a
decision within the State's discretion under its mnor NSR
program and what sort of conditions to place on specific permts
cont ai ni ng advance approval provisions is also within the State's
di scretion. As discussed below, alternative operating scenarios
(i ncludi ng advance approval s) under 8 70.6(a)(9) are subject to
approval by the permtting authority. Consequently, part 70 does
not require any permtting authority to approve an alternative
scenari o proposed by a source, if in the judgnment of the
permtting authority, the scenario: (1) does not conply with
applicabl e requirements, including those of the NSR program (2)
is not enforceable as a practical matter; or (3) is not
reasonabl y anti ci pat ed.

Furthernore, nothing in today's rulemaking requires a State
to revise its NSR programto provide for advance approval.

Al t hough EPA bel i eves the advance approval concept has many
benefits, as denonstrated in permts issued by States that have
al ready provided for it, the Agency acknow edges that the
availability of advance NSR under any particular NSR programis
best determned by the permtting authority. The EPA defers to
States to determ ne whether their NSR prograns allow for advance
approval of certain projects and what conditions and restrictions
apply (e.g., pollutants covered, duration of advance approval,
types of changes eligible, etc.). Wuere the State NSR program
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provi des for such an approach, today's part 70 revisions provide
for that approach to be inplenented through part 70's alternative
operating scenari o provisions.

As for comrents about confusion between advance NSR and
PALs, EPA today is providing further clarification of the neaning
of the two terns. The EPA notes that these are two tools used in
designing flexible permts, but differ in their basic purpose and
structure. In an advance NSR approval, the State forecasts the
NSR or ot her applicable requirenents that would apply to a
particul ar project (or class of projects), and then devel ops
part 70 permt terns to conply with NSR and ot her applicable
requi renents. 1In contrast, a PALis alimt taken to avoid
triggering NSR, specifically major NSR, once the PAL is
established. Conpliance with the PAL avoids triggering nmajor
NSR, it does not conduct the NSR in advance. As a result, a PAL
by itself would not avoid the need to obtain a m nor NSR permt
if a change is nmade that is subject to mnor NSR, nor would it
avoid the need to revise a part 70 permt to add additi onal
applicable requirenents (e.g., NSPS). To avoid m nor NSR and
part 70 permt revisions, a source would need to use a PAL in
conbi nati on with advance NSR approval and ot her advance approval s
as appropriate to neet the source's flexibility needs.

The EPA al so wishes to further clarify the definition of
advance NSR as it pertains to major NSR under parts C and D of
the Act. The proposed definition of advance NSR appeared to
treat major and mnor NSR equally regarding the availability of
advance approvals. The basic part 70 requirenent states that if
an advance approval can be structured to neet applicable
requirenents in advance, it should be eligible for incorporation
into a part 70 permit as an alternative operating scenario.
However, while the Agency has significant experience with
structuring advance m nor NSR approvals that neet all applicable
m nor NSR requirenments, the Agency has no experience with such an
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approach for major NSR. Furthernore, the Agency believes that
many of the requirenments of the major NSR program (e.g.,
cont enpor aneous BACT or | owest achievable em ssions rate (LAER
determ nation, air quality analysis, etc.) are project-specific
and tinme-sensitive, and are thus not consistent with the concept
of advance approval. Therefore, EPA believes that advance
approval for projects subject to major NSR is unworkable. (Note:
EPA is considering regulatory | anguage to reflect this policy in
the final part 70 revisions.)

Finally, while the 1994 and 1995 proposal s focus on advance
NSR approval s, the Agency believes that States may provide
advance approval for other applicable requirenents. Wile NSR
prograns typically require mnor NSR permts to include terns and
conditions to assure conpliance with all applicable Federal and
State requirenents, a part 70 permt that provides advance
approval of just the NSR-driven requirenents would fail to
accommodat e i n advance ot her applicable requirenents, such as
NSPS or SIP requirenments. Simlarly a change could be made that
is exenpt frommnor NSR, but still triggers sone other
applicable requirenent. There are two options for addressing
such situations under today's revisions: (1) the permt could be
revised to incorporate the non-NSR applicable requirenents (nmany
of which could be eligible for stream ined incorporation through
the notice-only revision process described in section VIII.C 3.
of this preanble); or (2) an advance approval could be devel oped
for the non-NSR applicable requirenents. Determning perm:t
terms for these applicable requirenents is often straightforward
and can, for many types of applicable requirenents, be done in
advance. As a result, EPA expects that advance approval should
be avail abl e for sone non- NSR applicabl e requirenents.
Therefore, EPA is changing the proposed term "Advance NSR' to
"Advance Approval" and is revising this definition to accommodate
ot her applicable requirenents.
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B. Alternative Operating Scenarios

The EPA proposed in August 1995 to clarify the use of
alternative operating scenarios by adding to 8 70.2 a definition
of the term"alternative operating scenarios.”" Although
alternative operating scenarios were allowed under 8 70.6, the
original part 70 did not explicitly define this term The
proposed definition stated that alternative operating scenarios
are part 70 permt terns that assure conpliance with different
nodes of source operation for which different applicable
requi renents apply and for which the source is designed to
accommodate. Commenters generally supported adding this
definition. However, several industry comenters were concerned
about two aspects of the proposed definition. First, four
i ndustry comrenters objected to the inclusion of the phrase
"designed to accommpdate."” They argued that this termis not
defined in part 70 and could be interpreted in a way that overly
restricts the availability of alternative operating scenari os.
Two of these comenters also argued that if alternative operating
scenarios were limted only to those changes which the source is
currently designed to accommopdat e, advance approval of future new
units and nodifications would not be allowed as alternative
scenarios since the units a facility is designed to accomodate
include only those units currently installed, not new units or
nodi fi cations not considered in the design.

The EPA agrees that the usage of the phrase "designed to
accomodat e, " absent a definition of the term is unclear. Mre
inportantly, EPA believes that the phrase restricts the
availability of advance approvals as a subset of alternative
operating scenarios, since it could be read to exclude advance
approval of new units or nodifications not considered in the
facility's original design. The EPA originally felt that
i nclusion of the "designed to accomodat e" phrase woul d properly
restrict alternative operating scenarios to those changes which
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did not require case-by-case review and approval by permtting
authorities, since approval of the original project wuld have
al so approved any change which could be accomobdated w thin that
project's design, without the need for addition approval by the
permtting authority. However, after further consideration of
t he proper scope of advance approval s di scussed above, EPA
bel i eves that certain changes which the source is not designed to
accommodate may still be approved in advance by the permtting
authority and authorized as alternative operating scenarios. The
Agency believes that new units or nodifications should be
eligible for advance approval as alternative operating scenarios
where the State NSR programallows it and where the permtting
authority approves the alternative scenario(s) as such. For
t hese reasons, EPA is deleting the phrase "designed to
accommodat e” fromthe definition of alternative operating
scenari os and addi ng | anguage clarifying that alternative
scenari os may include advance approvals.

Commenters were al so concerned about the phrase "for which a

di fferent applicable requirenent applies,”" on the grounds that,
if alternative operating scenarios were limted only to those for
which a "different" applicable requirenent applies, sone changes
that should be all owed woul d be excluded. Exanples include a
change froma scenario with an applicable requirenent to a
scenari o where that requirenent is not applicable, or a change
under an advance approval where all the current requirenents
still apply, but a new one applies as well. To address the
concerns with this phrase, EPA is naking a m nor change to
clarify that the purpose of an alternative operating scenario is
to all ow reasonably antici pated changes at a source whi ch change
the set of applicable requirenents at a source. Such changes
could include the following: (1) scenario B adds a requirenent
to the requirements under scenario A, while the requirenents
under A remain applicable; (2) scenario B renpves a requirenent
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fromthe requirenents under scenario A, or (3) scenario B
repl aces one or nore of the requirenments of scenario A To
reflect this purpose, EPA is changing the definition to read
"terms or conditions in a part 70 permt which assure that
di fferent nodes of operation conply with the applicable
requi renents relevant to each node of operation.”
C. Eliqgible Indian Tribe

This topic is discussed in section XI. of this preanble.

D. Em ssions Cap Permt

I n August 1995, to pronote greater certainty in inplenmenting
caps under section 502(b)(10), EPA proposed to include a
definition of the term"em ssions cap permt." This termwould
be used in the proposed 8 70.4(b)(3)(xiv), which, together with
8§ 70.4(b)(12) (i), would define part 70 programrequirenments for
the i ssuance of permts containing em ssions caps. A nunber of
commenters expressed confusion about the proposed definition of
em ssions cap permt. Specifically, commenters were confused
about whether this termcould be used interchangeably with the
term"PAL" and, if not, what the distinction between these terns
woul d be. Commenters were al so confused about the |ink between
this definition and the requirenent in 8 70.4(b)(12) for States
to issue permts that allow tradi ng under em ssions caps. Two
additional industry coomenters felt that the proposed definition
was uncl ear and could unnecessarily limt the types of caps that
could be constructed by prohibiting nultiple caps within a single
facility.

After considering the comments, and after eval uating ot her
actions that EPA is taking today regardi ng em ssions cap
provi si ons, EPA has decided not to pronul gate a definition of
em ssions cap permt. For reasons discussed in section V.A of
this preanbl e, EPA has decided not to pronul gate the proposed
8§ 70.4(b)(3)(xiv), which would have required that States
denonstrate the authority to issue em ssions cap permts and
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permts containing advance NSR. Because this proposed provision
was the only provision that would have referenced the term
em ssions cap permt, the definition is no |onger necessary.
Therefore, primarily because the definition is not needed, and
also in light of the confusion surrounding its use, EPA believes
that it would be nost appropriate to |l eave this termout of the
part 70 regulations. In lieu of a regulatory definition, EPA
intends to clarify the types and uses of em ssions caps el sewhere
in today's preanble, and in future policies and/or guidance
docunents pronoting the design of flexible permts.
E. Indian Tribe

This topic is discussed in section XI. of this preanble.

Maj or Source

Support Facilities
a. Summary of Proposal on Support Facilities

The EPA proposed in August 1994 to clarify the definition of
maj or source (for the portion of the part 70 definition
addressing maj or source under parts C and D of title | of the
Act, i.e., the major NSR provisions) with respect to when to
i nclude the em ssions of support facilities when determning if a
source is major. The part C and D major source definition
provi des that when facilities are contiguous or adjacent, are
under common control, and are classified in the sanme 2-digit SIC
group, they are aggregated as part of the same major source.
Furthernore, consistent with the original part 70 proposal
preanbl e, with | ongstanding NSR policy, and with the NSR
regul ati ons promul gated on August 7, 1980 (45 FR 52695), and
further clarified on Novenber 28, 1989 (54 FR 48870), facilities
may be aggregated, even if they have different SIC codes, if they
are "support facilities" that are integrally related with the
primary activity at the site.

The EPA proposed to add regulatory | anguage to the part 70
definition of major source codifying for title V purposes EPA s
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| ongstanding interpretations regarding this subject.
Specifically, the August 1994 proposal would anend the part 70
definition of major source to make clear that any stationary
source that supports another source nust be considered a support
facility and part of the same source regardless of the 2-digit
SIC code for that support facility. Furthernore, the proposal
stated that a facility would be considered a support facility if
greater than 50 percent of its output is dedicated to the
activity it supports.

b. Summary of Comrents on Support Facility

Several industry comrenters expressed opposition to
i ncluding the support facility concept in part 70 maj or source
determ nations, arguing that this action would be contrary to
Congressional intent, inappropriately link dissimlar sources,
and add sources to the part 70 program These conmenters
suggested that the | anguage and | egislative history of the nmajor
source definition in section 501(2) of the Act prohibit EPA from
aggregating a support facility with a primary source that has a
different SIC code as part of the same major source. They argued
t hat EPA shoul d define najor source solely according to what
woul d be aggregated under a single two-digit SIC code.

Several industry comenters al so argued that the proposed
regul atory | anguage woul d cause confusion and would be difficult
to inplenment. In particular, several industry commenters
expressed confusion about the requirenent that a facility be
considered a support facility if 50 percent of its output is
dedicated to the facility which it supports. They argued that
terms |ike "support,” "output,"” and "dedi cated" are not defined
and are difficult to inplement. One comenter also argued that
the | evel of support at sone sources typically varies fromyear
to year, making the 50 percent test difficult to inplenent.

Three State and | ocal agency commenters al so conmmented on
t he proposed regul atory | anguage for support facilities. They
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general ly supported the clarification of the definition of major
source offered by the proposal, noting that the proposed
definition is consistent with | ongstanding NSR policy, as stated
in the August 7, 1980 rul emaki ng. However, one | ocal agency
commenter noted that the definition should not unnecessarily
restrict the authority of permtting authorities to make maj or
source determ nations given that permtting authorities have the
nmost direct know edge of source operations.

c. D scussion of Support Facility

The EPA believes that portion of the part 70 maj or source
definition dealing with the termas defined intitle | and
section 302 of the Act should not be based on a strict SIC test
t hat di sregards support rel ationships. The Agency disagrees with
comenters who suggested that the | anguage and | egislative
hi story of the major source definition in section 501(2) prohibit
EPA fromincluding a support facility with a different SIC code
as part of a mmjor source. Rather, EPA believes that the
approach used in NSR in defining major source, an approach which
utilizes the SIC code as the central organizing principle for
determ ning the scope of a stationary source but also includes
use of the support facility test, is appropriate for purposes of
Title V.

It is inportant to recognize that the pertinent |anguage of
the statute is silent on the topic of how, if at all, SIC codes
shoul d be used for collocation purposes. Indeed, section 501(2)
takes a broad approach to the types of collocated sources that
may be aggregated for purposes of title V major source
determ nations. This |anguage clearly can support a variety of
approaches to aggregating sources according to industrial
groupings. |If any direction can be taken fromthe statute
itself, it is sinply that Congress intended to broadly include
col |l ocated sources in nmajor source determ nations, a purpose that
IS quite consistent with a support facility test.
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In explaining its proposed decision to adopt the support
facility test in the preanble to the proposed original part 70
promul gation [56 FR 21724, May 10, 1991], EPA noted that the
House Report's explanation of identical collocation |anguage in
section 182(c) of the Act (regarding serious ozone nonattai nnment
areas) sheds light on howthe title V definition of major source
should be interpreted. The portion of the House Report cited by
EPA provi des:

The definition of "major source" here and el sewhere in the
bill uses the term"group of sources |located within a
contiguous area and under common control." The Commttee
understands this to nmean a group of sources with a common

i ndustrial grouping, i.e., the sanme two-digit SIC code. It
is the approach foll owed today by EPA as a result of the

Al abama Power litigation. It avoids the possibility that
dissimlar sources, |like a power plant and an adj acent coal
mne, wll be considered as the sanme "source" because of
common ownership. (56 FR 21724 (May 10, 1991) (citing House
Report at 236-37).

The EPA concluded that "[t]he |egislative history reference
to Al abama Power and EPA' s current approach[] suggest that

aggregation by SIC code should be done in a manner consi stent
wi th established NSR procedures” (id.). As noted, these
est abl i shed NSR procedures generally rely on SIC codes but al so
provi de for grouping of support facilities with the facility they
support, even where the support facilities and the primry
activity have different SIC codes.

Application of the support facility test is consistent with
t he broad approach to collocation issues described by
section 501(2). Nothing in the statute precludes the Agency from
adopting a common-sense industrial grouping approach for title V
as it has for NSR Simlarly, nothing precludes the Agency from
grouping facilities with different two-digit SIC codes (in
ci rcunst ances such as those in which the support facility test is
applied) where a failure to group such facilities would
artificially divide into separate "sources" facilities that
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conprise a single entity relative to economc, functional, and
air-quality perspectives.

Wil e certain comrenters argued that the House Report
| anguage cited above rejects the support facility test, EPA
believes that the | anguage read in context indicates that this
statenment fromthe House Report was directed not against the
support facility test, but in support of EPA' s general
application of the SIC code rule. In fact, the exanple in the
| egi sl ative history of the power plant and coal m ne appear
anomal ous in light of the passage's general support for EPA's
approach to aggregation of sources. Wile EPA s collocation
rul es generally do not provide for the aggregati on of em ssions
fromsources with different SIC codes, EPA' s historic approach to
col |l ocation under the NSR and Prevention of Significant
Deterioration (PSD) prograns has been that a strip mne and an
adj acent power plant controlled by the sane entity should be
treated as a single stationary source. |ndeed, EPA nmade this
precise finding in a 1989 rul enaki ng?, a finding which industry
failed to chall enge.

The EPA has thus concluded that application of the
est abl i shed NSR approach, including its collocation provisions,
is generally quite consistent with the legislative history cited
by commenters. The EPA submts that an aggregation policy that
addresses support facilities is consistent wwth the broad
approach taken by Congress in the | anguage of the statute and in
the legislative history, both of which denonstrate a cl ear
intention that EPA follow its existing policies. To the extent
that the House Report reference to a collocated strip m ne and
power plant could be read as contrary to EPA position in today's
part 70 revisions, EPA does not regard the isolated comment as

2 Requirenents for Inplenentation Plans: Surface Coal M nes and
Fugi ti ve Em ssions; Approval and Pronul gation of |nplenentation
Pl ants, 54 Fed. Reg. 48870, 48882 (Novenber 28, 1989).
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sufficiently clear and convinci ng under general rules of
construction to overcone the statutory |anguage and structure and
t he Agency's consi stent and | ongstandi ng position.

The EPA al so does not agree that codifying the support
facility |l anguage woul d add sources to the part 70 programthat
were not intended by Congress to be included. Because the
support facility |anguage is consistent with | ongstandi ng NSR
policy and practice, it would bring sources into part 70 that
woul d al ready be classified as maj or under NSR. (though sone of
t hese sources nay not needed a major NSR permt because they were
built before States adopted their NSR rul es, and were thus
"grandfathered"). This is consistent with section 501 of the
Act, which states that a major source for title V purposes
i ncl udes any source that is a "najor stationary source" as
defined in section 302 or part Dof title l. Furthernore, it
ensures that inplementation of title V and of the NSR program are
consistent. The EPA finds no reason to group sources under
part 70 differently from how they are grouped under NSR, nor have
any comrenters presented convincing reasons why EPA should, in
part 70, depart fromits |ongstanding position under NSR

Al though EPA is including the support facility test in the
part 70 maj or source definition, EPA acknow edges conments that
t he proposed regul atory | anguage may be confusing in certain
respects. Therefore, as expl ained bel ow, EPA is naking three
m nor changes to the proposed regul atory | anguage. These
changes, together with this preanble discussion, are intended to
clarify the application of the support facility approach. These
clarifications pertain to the use of the support facility test in
maki ng maj or source determ nations under NSR, and are al so
intended to ensure that the use of the support facility test in
maj or source determnations for part 70 is consistent with use of
the support facility test in the NSR program

First, EPA has concluded that it is not appropriate to
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codify the proposed | anguage which states that a stationary
source is considered a support facility if at |east 50 percent of
its output is dedicated to the primary activity at the site.
While a 50 percent test for support is an appropriate presunption
that is consistent with EPA practice for NSR major source
determ nati ons, EPA believes that support facility relationships
shoul d al ways be established in |ight of the particul ar
circunst ances of the sources being evaluated® The EPA is
concerned, as are sone State commenters, that establishing a
rigid 50 percent test in part 70 woul d preclude permtting
authorities fromusing their own judgenent as to the nost
appropriate major source determ nation, and could in sone cases
conflict with past NSR maj or source determ nations by permtting
authorities. In addition, EPA agrees with coments that a rigid
50 percent cutoff fixed in regulations may be difficult to
i npl emrent in sone cases (e.g., where the Ievel of support
exceeds 50 percent in sone years but not others.) Therefore, to
mai ntai n consi stency with past major source determ nations, to
all eviate potential inplenentation difficulties, and to preserve
permtting authority discretion to make the nost appropriate
judgnents, EPA is not codifying the presunptive 50 percent test
for support in part 70. Instead, part 70, |ike NSR, gives the
permtting authority discretion to determ ne when a support
activity should be designated as a support facility (and thus
aggregated with the primary activity) in making major source
determ nations under title | and section 302 of the Act,
consi stent with EPA policies addressing such determ nations.
Wil e the Agency, as noted above, is deleting the proposed

3For nore information, see the NSR regul ati ons promul gated on
August 7, 1980 (45 FR 52695), and the nenorandum from John S.
Seitz dated August 2, 1996 entitled "Mjor Source Determ nations
for Mlitary Installations under the Air Toxics, New Source
Review, and Title V Operating Permit Prograns of the Clean Ar
Act . "
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regul atory 50 percent cutoff for determ ning support, EPA expects
permtting authorities to follow certain basic criteria in making
support facility determnations for part 70, just as they have
done for NSR. These basic criteria are: (1) the degree to which
the support activity supplies material inputs to the primry
activity (i.e., percent output), and (2) the degree to which the
support activity provides services to the primary activity (i.e.,
percent output). Were either of these is 50 percent or greater,
EPA generally expects permtting authorities to conclude that a
support facility exists, and expects these activities to be
aggregated with the primary activity (if the activities are

ot herwi se adj acent/conti guous and under comon control.) In
addition, where a support activity provides materials or services
to two or nore primary activities, permtting authorities
general ly shoul d aggregate the support activity with the primry
activity receiving the nost support. Simlarly, if 50 percent or
nore of the output fromthe candi date support activity goes off-
site, the support activity may be considered a separate
stationary source, not a support facility.

VWhile the application of these basic criteriais
straightforward in nost cases, permtting authorities al so have
di scretion to consider additional factors as necessary to nake
support facility determ nations. Support facility determ nations
can depend upon a nunber of financial, functional, and
contractual or other legal factors, which include, but are not
limted to: (1) the degree to which the support activity
receives materials or services fromthe primary activity (which
may i ndicate a mutually beneficial arrangenent between the
primary and secondary activities); (2) the degree to which the
primary activity exerts control over the support activity's
operations; (3) the nature of any contractual arrangenents
between the facilities; and (4) the reasons for the presence of
the support activity on the sane site as the primary activity
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(e.g., whether the support facility would exist at that site in
t he absence of the primary activity). Were such criteria
indicate a support relationship, permtting authorities may
conclude that a support activity contributing nore or |ess than
50 percent of its output may be classified as a support facility
and aggregated with the facility it supports (provided the
support activity is also adjacent/contiguous and under comron
control).

The second change to the proposed support facility |anguage
pertains to the relationship between the support facility concept
and the two other factors which nust be considered in making
maj or source determnations: (1) whether sources are "l ocated on
one or nore contiguous or adjacent properties,” and (2) whether
they are "under common control of the same person (or persons
under comon control)." Part 70 provides, in the second sentence
of the major source definition, that facilities need not be
aggregat ed unless they are adjacent or contiguous and are under
common control. The proposal would have also required that a
facility be adjacent or contiguous and under common contr ol
before being classified as a support facility. The EPA believes
that this repetition of the adjacent/contiguous and common
control criteria is redundant and potentially confusing. Wile
it is true that support activities are not aggregated with their
primary activities unless both sets of activities are also
adj acent/ conti guous and under comon control, EPA believes that
the first sentence of the major source definition clearly
reflects this fact, and the additional |anguage is unnecessary.*

Finally, the Agency notes that the revised part 70

“ln practice, the three factors conprising the najor source
definition (adjacency/contiguity, conmmon control, and SIC

code/ support) are sonetines interrelated and cannot al ways be
eval uated in sequential fashion. See, for exanple, letter from
Matt Haber, U.S. EPA Region | X to Sinpson Paper Conpany (Novenber
27, 1996) or
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definition of major source now provides that a support facility
is a facility which "conveys, stores, or otherw se assists in the
production of the principal product.” This |anguage originally
appeared in the preanble to the August 7, 1980 PSD regul ati ons
and EPA believes that this | anguage is an appropriate
clarification to add to the part 70 regul atory | anguage for
support facilities.

2. HAP Source Applicability |Issues

The EPA al so proposed to clarify the major source definition
wWith respect to two issues in determning part 70 applicability
for sources of HAPs. The first of these issues is whether a
group of sources which are contiguous and under comon control
must consider the two-digit SIC codes of each facility in
determ ning whether the facilities nust be aggregated for
pur poses of determning if they are a major source for HAP
em ssions. The second issue relates to whether fugitive
em ssions of HAPs nust be counted in making maj or source
determ nati ons.

The EPA proposed, in August 1994, to revise part 70 to
conformw th section 112(a) of the Act and the inplenenting
regulations in 40 CFR part 63 (see 8 63.2, definition of major
source.) The proposal would clarify that, in determning part 70
applicability for HAP sources, nmmjor source is defined as any
stationary source or group of stationary sources that emts or
has the potential to emt above a threshold | evel of HAP
em ssions regardl ess of SIC code. This proposed clarification
was based on the need to nmake the part 70 major source definition
consistent wwth the part 63 major source definition, and reflects
the title V definition of major source in section 501 of the Act,
whi ch includes all major sources under section 112.

A | arge nunber of comrenters objected to the proposed
clarification on the grounds that the part 63 nmj or source
definition contradicts |ongstandi ng source aggregation policy and
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| egi sl ative history of the Act because it does not rely on SIC
code in making major source determ nations. The EPA di sagrees,
noting that the part 63 mmjor source definition was upheld in
National M ning Association (NMA) vs. EPA, 59 F.3d 1351 (D.C
Cr. 1995). The court, in denying a petition for review of

part 63 on this issue, held that EPA's section 112 definition of
maj or source, which does not consider source categories or two-
digit SIC codes, was a reasonable interpretation of the statute.

In addition, a smaller nunber of commenters opposed the
proposed clarification on the grounds that there is no reason why
the part 63 and part 70 maj or source definitions should be
identical in their treatnment of HAP sources. The EPA di sagrees
with this argunent as well. Although EPA agrees that this aspect
of the part 70 major source definition departs from | ongstandi ng
practice under NSR, it does so to track the separate treatnent of
HAPs set forth by Congress in the 1990 Anendnents.

Section 501(2) requires that the part 70 maj or source definition
i nclude section 112 maj or sources, while section 112 aggregates
facilities for major source purposes based exclusively on
contiguity and common control (w thout regard to source category
or SIC code). Moreover, as noted in the August 1994 proposal
preanbl e, EPA believes that the inplenentation of section 112

w Il be enhanced by providing this clarification because it
ensures that all major sources as defined in part 63 nust apply
for a part 70 permt. Therefore, EPA is pronulgating this change
to 8 70.2 as proposed. However, as noted el sewhere in this
preanbl e, EPA is providing for separate treatnent for R&D
activities in determ ning whether a source is major for part 70
pur poses.

Regardi ng the second issue, fugitive em ssions of HAPs, EPA
proposed in August 1994 to clarify that HAP fugitive em ssions be
included in the determ nation of major sources of section 112
pollutants. The EPA explained in the proposal preanble that the
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original part 70 required that HAP fugitive em ssions nust be
i ncl uded, but the Agency al so proposed clarifying regulatory
| anguage on this point.

Several industry comrenters argued that requiring inclusion
of fugitive em ssions for a HAP source category would require an
affirmati ve determ nation by the Adm nistrator under
section 302(j) of the Act that fugitives nust be counted for that
source category. As explained in the August 1994 proposal
preanbl e, EPA believes that the section 302(j) rul emaking
requi renment does not apply in the context of sources that are
maj or under section 112 because the section 112 maj or source
definition is distinct fromthe section 302(j) major stationary
source definition used for parts C and D of title | of the Act.
As wth the HAP source aggregation issue, this issue was the
subject of litigation in the context of the part 63 regul ations
i npl emrenting section 112. In NVA vs. EPA, the court held that
section 112(a)(1) can be read to expressly provide that al
em ssions are to be counted in determ ning whether a source is
maj or. Noting that section 302(j) requires the Admnistrator's
determ nati on "except as otherw se expressly provided in the Act”
the Court concluded that section 112(a)(1l) satisfies this
exception clause, and therefore, fugitive em ssions nay be
counted for section 112 sources w thout a section 302(j)

r ul emaki ng.

As noted above, for |egal and policy reasons, EPA believes
that the part 70 definition of major source as it applies to HAP
sources shoul d be consistent with the part 63 definition of major
source. Therefore, because the part 63 definition requires
consideration of fugitives, the part 70 definition will continue
to require this also. Furthernore, as proposed, clarifying
| anguage for this provision is added to the definition of major
source in § 70. 2.

3. Listed Source Categories for Fugitive Em ssions.
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The EPA al so proposed to change the major source definition
with respect to the list of source categories whose sources mnust
count fugitive em ssions in making maj or source determ nations
under section 302 of the Act. In the August 1994 notice, EPA
proposed to change paragraph (2)(xxvii) of the section 302-based
definition of major source, which refers to source categories
regul at ed under section 111 or 112 of the Act which are not
specifically listed in paragraphs (2)(i)-(xxvi). The original
part 70 regul ations required any source regulated by a
section 111 or 112 standard to count fugitive em ssions in making
maj or source determ nations under section 302. Although no date
was given, the inplicit date was the pronul gation date, July 21,
1992. However, a petitioner challenged these regul ations on
procedural grounds, asserting that EPA may not require sources in
t hese categories to count fugitive em ssions when determ ning
maj or source applicability until the Adm nistrator makes an
affirmative determnation by rule under section 302(j). Since no
such determ nati on has been made for source categories regul ated
as of August 7, 1980, the August 1994 notice contai ned proposed
| anguage requiring only sources in categories regul ated before
August 7, 1980 to count fugitive em ssions.

The August 1995 notice further refined this proposed
| anguage to avoid the need to revise the date contained in
paragraph (2)(xxvii) of the part 70 major source definition each
time EPA makes an affirnmative determ nation under section 302(j)
in the future. Rather than including a specific date, the
proposed | anguage would require fugitives to be counted for
sources in any source category for which the Adm nistrator has
made an affirmati ve determ nati on under section 302(j) of the
Act. This change would not by itself require fugitives to be
counted for source categories regulated by section 111 or 112
standards after August 7, 1980. Rather, it would provide that if
and when a 302(j) determ nation occurs for such a category,
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fugitive em ssions would need to be counted in determ ning
part 70 maj or source status under paragraph (2) of the major
source definition

Three commenters representing State and | ocal permtting
aut horities opposed the August 1994 proposal to insert the
August 7, 1980 date into the major source definition. They
argued that sources in the NSPS and NESHAP categories, including
t hose regul ated after August 7, 1980, are the nore significant
sources of air pollution and should be regul ated under title V.
One comenter also noted that the original part 70 required
i ncl usi on of source categories regul ated since August 1980, and
to exclude these now could lead to serious shortfalls in part 70
fee revenue since States used the original part 70 in setting fee
|l evel s. The commenters indicated that if EPA nakes the proposed
change, the Agency shoul d undertake 302(j) rul emakings for the
addi ti onal categori es.

In the August 1995 notice, EPA did indicate that a proposed
rul emaking to revise NSR regul ations inplenenting parts C and D
of title I of the Act would be published in the near future which
woul d solicit comrent on anmending the |isted source categories
for which fugitive em ssions nust be counted when determ ning
whet her a source is major. However, EPA' s recently proposed
revisions to the NSR regul ations (61 FR 38249), published on
July 23, 1996, did not include a proposal to anmend the Iist of
source categories. The EPA does not believe that today's
rul emaking i s now the appropriate place to conduct the necessary
302(j) rul emaki ngs and has not yet proposed any such action.
However, the Agency is still considering how best to conduct
302(j) rul emakings. \Were appropriate, EPA intends to propose
such rul emaki ng(s) as soon as practicable follow ng today's
part 70 revisions. Until such time as these rul emaki ngs are
conduct ed, EPA considers source categories regul ated by section
111 or 112 standards after August 7, 1980 to be "unlisted source
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categories,"” and sources in these categories would not be
required by EPA to count fugitive em ssions in major source
det erm nati ons under section 302 of the Act.?®
The EPA is sensitive to the concern that this change to the
part 70 regul ations could eventually result in a fee shortfal
for sone State prograns. The EPA recogni zes that States may have
relied on the original part 70 | anguage in determning fees. The
EPA responds by noting that States are free to adopt (or, in this
case, retain) part 70 prograns with nore stringent applicability
provi sions than EPA, including provisions requiring the counting
of fugitives for source categories not listed by EPA. By today's
action, EPA does not intend to encourage States to de-list any
fugitive em ssions source categories contained in their current
part 70 prograns, especially in light of the Agency's intent to
undertake appropriate regulatory revisions to update the |ist.
In addition, EPA notes that in the absence of nore stringent
m ni mum applicability provisions, States have the ability to
revise fee schedul es as necessary to assure adequate revenue.
Comrenters did not object to the approach proposed i n August
1995 that would elimnate the | anguage defi ning source categories
in paragraph (2)(xxvii) by a specific date, and that would
i nstead define them by whether they had been listed by the
Adm nistrator in a 302(j) rul emaking. However, two industry
commenters suggested that a better approach would be to include
the list of categories defined by paragraph (2)(xxvii) directly
in part 70 and update it through each subsequent 302(j)

5 As described in the August 1995 preanble (60 FR 45547), any
sources subject to section 111 or 112 standards promul gated since
August 7, 1980 are not considered |listed source categories for
title V purposes. These sources would not have to count
fugitives unless and until EPA conpletes a section 302(j)

rul emeking requiring that fugitives be counted. However, as

not ed above, EPA plans to undertake rul emaking to update this
list of source categories.
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rul emaeki ng. The EPA is considering the nerits of this approach,
and wi ||l decide whether to |ist 302(j) source categories in the
preanbl e versus the regulations in the upcom ng 302(j)
rul emaki ng(s).®

The EPA al so proposed in August 1995 regul atory | anguage
that del etes from paragraph (2)(xxvii) the phrase "but only with
respect to pollutants regulated for that source category.” This
phrase, contained in part 70 as pronulgated in July 1992,
required the consideration of fugitive emssions for |isted
section 111 and 112 source categories only for the pollutants
regul ated by the relevant section 111 or 112 standard. Thus if,
for exanple, an NSPS regul ates particulate matter, but not VOC,
em ssions for a source category, a source in that category,
pursuant to the "but only..." phrase, would not have to consider
fugitive VOC em ssions in nmaking a section 302 naj or source
determ nation for VOC. The EPA proposed to delete this phrase
because it is inconsistent with |ongstanding NSR policy on this
i ssue and because the Agency did not follow the correct
procedural steps when incorporating this phrase into the original
part 70.

Five industry comrenters opposed the deletion of the phrase
"but only with respect to pollutants regulated for that source
category" fromthe nmajor source definition. They argued that
this deletion would be an inappropriate expansion of the sources
t hat must consider fugitive em ssions when determ ning maj or
source status. Two commenters argued further that placing the

The current list of section 111 and 112 source categories
regul ated as of August 7, 1980 includes sources subject to the
follow ng standards: 40 CFR part 60 (New Source Performance

St andards) subparts D, Da, E, F, G H I, J, K Ka, L, M N O
P, Q R S T, U V, W X Y, Z AA BB CC DD G5 HH JJ,
KK,and MM as well as 40 CFR part 61 (National Em ssions
Standards for Hazardous Air Pollutants) subparts C, D, E, F,
and M

36



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

focus only on regulated air pollutants is appropriate. They felt
that the fact that EPA has not issued a section 111 or 112
standard governing a particular pollutant inplies that such a
pol | utant does not pose a significant threat to public health and
that its fugitive em ssions should therefore not be counted in
maj or source determ nations under section 302 of the Act. The
EPA al so disagrees with the comment that the requirenments of
sections 502(b)(5)(A) and 504(a) of the Act are net if the permt
contains all then-applicable requirenents at issuance or renewal,
and the permtting authority has anple authority to ensure that
it does. The requirenents of 502(b)(5)(A) cited by the comenter
require that the permtting authority have authority to issue
permts and assure conpliance with "each applicabl e standard,
regul ation or requirenent,” which broadly read, nmeans that each
time a change is made to which an applicabl e requirenent applies,
the permt nust be revised to assure conpliance with that
applicable requirenent, unless the permt already provides for
conpliance with that applicable requirenment. |In the Agency's
view, the best way to assure conpliance with each applicable
standard, regul ation, or requirenent of the Act, as section
502(b) (5)(A) requires, is to require that the permt be revised
each tinme a change triggers an applicable requirenent, except
where the permt already conplies with the applicable requirenent
by providing for advance approval of the change without a permt
revision.

The EPA does not now see a legal or policy basis to retain
the current regul atory | anguage, which represents a significant
departure fromlongstanding policy and |legal interpretation of a
section 302(j) rul emaking under NSR.  For the purposes of the NSR
regul ations (40 CFR parts 51 and 52) EPA has determ ned, pursuant
to 302(j), that all fugitive em ssions fromsources wthin any
| isted source category should be counted in major source
determ nations, without limting the em ssions counted to only
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those pollutants regulated by a section 111 or 112 standard for a
particul ar source category. Furthernore, the Act itself contains
no | anguage restricting consideration of fugitives solely to
pol l utants regul ated under section 111 or 112. Section 302(j) of
the Act requires consideration of fugitive em ssions of any air
pollutant as determined by rule by the Adm nistrator. Finally,
section 501 of the Act defines mmjor source for title V purposes
to include "major stationary sources" as defined in section 302.
Thi s provision suggests that the part 70 major source definition
shoul d be consistent with, rather than depart from EPA s
previ ous determ nations of when fugitives are to be counted in
maki ng section 302 maj or source determ nations. Therefore, EPA
is revising this provision in part 70 to be consistent with
paral l el |anguage in parts 51 and 52.

Mor eover, EPA sees no policy basis to treat fugitive
em ssions differently for NSR and title V purposes under its
| ongstandi ng two-step interpretation of the section 302(j)
rul emaki ng requirenent. As discussed in the August 1995 proposal
at 60 FR 45547, under that first step EPA woul d propose to list a
source category if em ssions fromthat category have a potenti al
for significant air quality deterioration, and woul d make a fi nal
listing unless commenters denonstrated that the social and
econom ¢ costs of regulation would be unreasonabl e in conparison
to the benefits. On this basis, EPA found for NSR purposes on
August 7, 1980 that all source categories regul ated under section
111 or 112 as of that date net the test for final listing. The
EPA sees no reason why it should reach any different concl usion
for title V purposes as to sources listed under NSR This is so
regardl ess of whether a given major source is actually regul ated
under NSR as a result of construction or nodification or is
sinply operating unchanged in an NSR-|isted source category. For
the latter group of sources, which are nonethel ess subject to
applicable requirenents (e.g., RACT or other SIP em ssion
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limts), EPA does not expect that comrenters would be able to
show that the costs of conpliance with part 70 woul d outwei gh the
benefits.

Finally, EPA notes that the |arger question of applicability
of part 70 to sources which would be major under NSR but not
maj or under part 70 (for exanple, because fugitive em ssions were
counted for NSR, but not for part 70) is answered independently
of the part 70 major source definition. Even if the "but
only..." language were retained, major NSR sources would stil
have to obtain part 70 permts. As described in section II1.D.2.
of this preanble, any source required to have a permt under
parts C and D of title | nust obtain a part 70 permt, pursuant
to section 502(a) of the Act.

4. Unlisted Sources of Fugitive Em ssions

In interpreting the application of the original part 70
definition of major source to unlisted sources of fugitive
em ssions (i.e., sources not in the fugitive em ssions categories
listed by the Adm ni strator pursuant to section 302(j) and
di scussed above), EPA adopted an interpretation consistent with
its approach under NSR. Thus, the Agency initially interpreted
its major source definition as requiring that adjacent, commonly
controlled ("collocated") sources nmust be conbi ned under certain
circunst ances for purposes of making nmaj or source determ nations.
(See Section Ill1.F. 1. Summary of Proposal on Support Facilities).
Under this interpretation, the collocation provisions apply to
sources regardl ess of whether the source has been listed by rule
under section 302(j) of the Act. Further, EPA interpreted the
collocation rule as requiring fugitive em ssions fromunlisted
sources to be considered in major source applicability
determ nations to the extent an unlisted source is collocated
with a listed source and the primary activity of the operation as
a whole falls within a |listed source category.

The NMVA and Anerican Forest and Paper Associ ation petitioned
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for review of part 70 in part because of the Agency's
interpretation of these collocation provisions. The petitioners
asserted that the Agency's interpretation of its collocation
provi sions woul d have the effect of subjecting unlisted sources
of fugitive emssions to the requirenents of title V w thout
undertaki ng a section 302(j) rul emaking.

The proper interpretation of the rul emaking requirenment in
section 302(j) was addressed by EPA in 1989 in the context of
determ ni ng whet her surface coal m nes should be added to the
section 302(j) list of sources. (54 FR 48870, Novenber 28,
1989). In the final rule, EPA determ ned that the section 302(j)
rul emaki ng provision did not provide a basis for making an
exception to its collocation rules under the NSR program Citing
Al abama Power, the Agency explained that while section 302(j)

requires EPA to conduct a rul emaking to include fugitive

em ssions in applicable em ssions threshold calculations, it is
irrelevant in defining the scope of the term"source" and in

appl ying substantive NSR requirenents (id. at 48881). The EPA
recogni zed that its established collocation procedures could have
the effect of subjecting an unlisted source of fugitive em ssions
to substantive NSR requirenents, but found no reason "to depart
fromits |ongstanding use of the SIC code and ot her aspects of
the definition of '"source'" (id.). 1In the NSR context, EPA
clearly considered and rejected the position that a section
302(j) rulemaking was a necessary predicate to application of

col | ocation procedures.

As noted above, EPA has found no convincing reason to depart
fromits |ongstandi ng approach under NSR in defining nmajor source
for purposes of title V. The EPA accordingly affirnms is original
interpretation of the collocation procedures as applied to
unlisted sources of fugitive em ssions.

The EPA's consideration of the title V collocation
provisions is explained in detail in a June 2, 1995 gui dance
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docunent entitled, "EPA Reconsideration of Application of
Col l ocation Rules to Unlisted Sources of Fugitive Em ssions for
Purposes of Title V Permtting." The EPA would |like to clarify
that unlisted sources of fugitive em ssions which beconme subject
to part 70 as a result of this final rulemaking wll have 12
months fromthe effective date of this rule to file a part 70
permt application. As always, however, once sources becone
subject to part 70 permtting requirenents, permtting
authorities can request that applications be submtted prior to
the 12-nonth deadl i ne.
5. Research and Devel opnent Facilities

I n August 1995, EPA proposed to allow States to separate R&D
activities fromother sources at the sane site (i.e.,
"col | ocat ed" sources) when determ ni ng whet her the coll ocated
source is a major source for part 70 permtting purposes. This
separate treatnent applied only to R&D activities |located with
ot her sources, such as manufacturing facilities, rather than at
"stand-al one" R&D activities. (Stand-alone R& activities are
sources where the primary activity is R& and ot her sources at
the site exist solely to support the R& activity.) The proposal
requi red such separately treated R&D activities to obtain permts
if they would be a najor source or a nonnmajor source that is
otherwise required to obtain a part 70 permt. Since nost
separately treated R& activities would be nonmaj or sources not
otherwise required to obtain part 70 permts, the practical
outcone of the proposal would have been to exenpt nost R&D
activities frompart 70 permtting requirenents. Today's
revisions to part 70 retain this separate major source treatnent
for R&D activities.

The August 1995 proposal defined "R&D activities" to include
R&D and | aboratory facilities conducting research and devel opnent
into new processes and products. Under the proposed definition,
an R&D activity could not manufacture products for sale or
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exchange except in a de mnims manner. The proposal solicited
comment on whether the definition of R& activity should include
pilot plants and | aboratories not engaged in R& and on whet her
EPA should define de minims within the R& definition. In
addition, the proposal solicited coment on whet her EPA should
allow States to treat stand-alone R& activities separately from
their support facilities, such as boilers, during major source
determ nati ons.

The revised part 70 retains separate treatnment for R&D
activities but several revisions have been nade to the
definitions of "major source" and "R&D activities." (These
changes are discussed in detail below.) This preanble also
expl ains that individual States have substantial flexibility to
i npl enent these provisions and that today's revisions to part 70
allow them (1) To define what constitutes de mnims within the
definition of research and devel opnent activities; (2) to
determine if pilot plants and R&D activities at educati onal
institutions can be treated separately; and (3) to devel op and
i npl ement St ate-specific procedures for calculating potential to
emt (PTE) for R&D activities. In addition, the revised part 70
does not allow non-R&D | aboratories to be treated in the sane way
as R&D activities, R& activities to be exenpt from PTE
cal cul ation requirenents, or support facilities of stand-al one
R&D facilities to be treated separately fromthe R& activities.
(These issues are al so discussed in detail bel ow)

Separate Treatnent Under Section 302 and Part D of Title |

The source aggregation procedures required in the proposed
definitions of major source for the purposes of section 302 and
Part D of title | of the Act (for criteria pollutants and ot her
non- HAP pol |l utants) were consistent with source aggregation
procedures used traditionally in the PSD and NSR prograns (parts
51 and 52). The proposal discussed separate treatnent for R&D
activities in the context of these traditional source aggregation
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procedures. Traditionally, a stationary source |ocated on
contiguous or adjacent property and under common control wth
anot her source woul d be aggregated with the other source if both
sources are in the sane 2-digit SIC code. |If in different 2-
digit SIC codes, the sources would still be aggregated if one
source is a support facility for the other source.

The EPA explained in the preanble for its August 1995
proposal that R&D activities could be treated as a separate
source for part 70 permtting purposes if the R& activity is not
functionally integrated with the other collocated sources. The
preanbl e expl ai ned that separate treatnent could occur for R&D
activities under traditional procedures for source grouping, but
t hat several changes to the regul ati ons were necessary for
separate treatnent to occur nore frequently.

To group R&D activities separately, consistent with
| ongst andi ng NSR policy, EPA proposed changes to the part 70
definition of major source to allow States to treat R&D
activities as if they belong to a separate 2-digit SIC code.

Thi s was necessary because the SIC code nmanual treats R&D
activities located with other sources, in sone cases, as

bel onging to the sane 4-digit code and, in other cases, as

bel onging to a separate 2-digit code. The EPA believes, however,
that typical R&D activities are not functionally integrated with
collocated industrial facilities, even when they could be
assigned the sane 4-digit code.

In addition, consistent with |ongstandi ng NSR policy, EPA
stated in the preanble that it presuned R&D activities are not
normal Iy support facilities for collocated industrial facilities.
As the preanble stated, R&D activities provide conceptual, rather
than material, support to collocated industrial activities. The
preanbl e expl ai ned that conceptual support provides ideas or
information that is potentially useful for a comerci al
production process, while material support provides real products
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or raw materials to a commercial industrial process. To limt
separate treatnent for R&D activities that provide substantial
mat eri al support to other collocated industrial processes, EPA
stated that activities that resenble R& but "contribute to the
product produced or services rendered by the coll ocated sources
in nmore than a de mnims manner" should be treated as support
facilities and considered part of the coll ocated source.

Most comrenters supported EPA's proposal to allow separate
maj or source treatnment for R&D activities |ocated with other
sources, such as industrial facilities. Comenters agreed with
EPA that R&D activities do not normally support commerci al
production in a material manner. The majority of comenters
stated that the policy reasons for allowng this type of
treatnment are conpelling: emssions of R& activities are
unpredi ctable but low, em ssions are difficult and costly to
estimate, and few applicable requirenents typically apply.

In view of the support by commenters and of the Agency's
continuing conviction that R& activities are unique in providing
conceptual support to other activities, the revised part 70
allows R&D activities to be treated separately from ot her types
of collocated sources. The EPA believes this position is
warranted for the reasons explained in the August 1995 proposal.

Separate Treatnent Under Section 112. In its August 1995

notice, EPA proposed to let States consider R& activities
separate from other collocated industrial sources during major
source determ nations under section 112, provided the R&D
activities did "not contribute to the products produced or
service rendered by the collocated sources in nore than a de
mnims manner." |In the preanble, EPA justified separate
treatnent for R&D activities for section 112 maj or source

pur poses on the grounds that the statutory |anguage of section
112(a) (1), which refers to "any stationary source or group or

stationary sources," |eaves EPA discretion to separate out

44



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

di screte groups of stationary sources that are | ocated together
only for adm nistrative conveni ence, rather than because they
contribute to other activities at the site. Thus, the proposal
al l oned separate treatnment for R&D activities during section 112
maj or source determ nations after an adm nistrative conveni ence
test, rather than a support facility test.

Comrenters generally supported the proposal, as they did for
pur poses of section 302 and part D of title |I. In addition,
commenters asked that EPA delete the de mnims |anguage in the
section 112 major source definition, stating that it is redundant
with simlar |anguage in the definition of R&D activity.

In response to comments, EPA has retained its proposal to
al | ow separate major source treatnent for nonmajor R&D activities
during maj or source determ nations under section 112. The Agency
al so agrees with commenters that the R& activities definition
shoul d contain all necessary restrictions on separate treatnent.
Accordingly, EPA is deleting the | anguage it used to inpose the
adm ni strative conveni ence test, for the purposes of section 112,
i n proposed paragraph (1)(i)(B) of the major source definition
and, instead, has added equival ent | anguage to the definition of
R&D activities.

Except for R&D activities, the final part 70 definition is
consistent with part 63 in that all HAP sources are grouped
together at a site. In its August 1995 proposal, EPA stated that
parall el revisions would al so be made to part 63 to all ow R&D
activities to be treated separately for MACT applicability
pur poses. The Agency has reconsidered that statenent. In |ight
of the decision in NMA vs. EPA, 59 F.3d 1351 (D.C. Cr. 1995),

t he Agency now believes that revisions to part 63 would not
further the goals and objectives of the part 63 program |n NVA
the court agreed that the Agency was not bound to a comon
definition of major source in the title V and section 112
prograns. At the tinme of that decision, part 70 required States
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to group together sources in the sane 2-digit SIC code if the
sources were adjacent or contiguous and under common control .
This requirenment applied to all nmajor source determ nations under
part 70, including those for section 112 purposes. The part 63
general provisions, however, required the grouping of all sources
at a site, regardless of SIC code.

The petitioners in NMA argued that the major source
definitions for part 70 and part 63 should be identical with
respect to section 112. They al so contended that the part 70
definition was the proper interpretation of the Act, and that
part 63 should be revised to track part 70. The Court rejected
t hose argunents and upheld EPA' s position that for MACT standards
Congress intended the term "nmajor source” to include entire plant
sites, without subdivision into SIC codes. The court also said
that the part 70 and part 63 mmj or source definitions could be
different if EPA believed different definitions would further the
goal s and obj ectives of each program

The EPA believes that its policy allow ng different
treatnent for R&D activities in the part 70 and part 63 prograns
is appropriate because it furthers the goals and objectives of
each program The goal of section 112 is to inpose strict
regul atory air pollution control requirenents on major sources of
HAP to achi eve the maxi num degree of reduction in em ssions that
EPA deens achi evable. These control requirenents, MACT
standards, as well as the major source definition used for these
pur poses, are established by rul emaki ng under part 63. The
degree to which HAP em ssions will be reduced depends, in part,
on the nunber of sources that will be major sources under
part 63. Therefore, disaggregating R& activities from ot her
sources at a site for purposes of part 63 could conceivably
result in fewer major sources of HAP bei ng subject to MACT
standards. Consequently, the Agency is reluctant to all ow
separation of R&D activities from other sources when determ ning
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whet her a group of sources is a mpjor source of HAP under

part 63. On the other hand, the objective of title Vis to issue
permts that ensure conpliance with existing air pollution
control requirenents, such as MACT. The EPA believes subjecting
R&D activities to title V permtting would do little to ensure
conpliance with control requirenents because EPA is not aware of
any existing substantive control requirenments, such as MACT
standards, that apply to R& activities. Although al

rul emaki ngs necessary to establish MACT standards have not been
conpleted at this time, several final rul emakings establishing
MACT standards for source categories that m ght have R&D
activities collocated with them have specifically exenpted R&D
activities fromthe standard. In addition, making the source
aggregation procedures for R& activities in the part 70 program
the same of all major source determ nations, whether for the

pur poses of section 112, section 302, or part D of title |
ensures that R&D activities are grouped consistently under

part 70 regardl ess of the type of air pollutants being
consi der ed.

Since EPA requires R&D activities that are major sources
under part 70 to obtain part 70 permts, EPA believes the revised
part 70 is consistent with the requirenment of section 502(2)(a)
of the Act for all major sources to obtain operating permts.
However, because mmjor source is now defined differently under
part 63 and part 70 for R&D activities, EPA acknow edges the
potential for States to be confused. The confusion arises from
the concern that a site with both R& and manufact uri ng
activities could be major for HAP under part 63 solely when
em ssions fromthe R& activities are included, while the sane
group of sources would not be major for HAP under part 70 when
the R&D em ssions are not included. The effect of such a
situation would be that a source that is subject to a MACT
standard for nmmj or sources under part 63 would not be a nmmjor
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source under part 70, and thus, not required to obtain a part 70
permt. For two reasons, EPA believes that the nunber of sites
where such a situation could occur will be limted. First, the
definitions of major source in part 63 and in part 70 with
respect to section 112 are different solely in how they group R&D
activities with other collocated sources. They group all other
sources, as well as stand-alone R&D activities, identically.
Second, the Agency is not aware of any sources that actually
woul d be maj or when counting HAP em ssions from R&D activities
but nonmaj or when HAP em ssions from R&D activities are not
counted. The Agency believes that if such sites exist, any
detrinental effects on conpliance assurance will be [imted.
Part 70 permts are not the only tools available to assure
conpliance wth MACT standards. For exanple, under the Act, MACT
st andards nmay i npose conpliance assurance requirenents, such as
nmoni tori ng, recordkeeping, and reporting requirenments, and these
requi renents are enforceable by EPA and the States independent of
part 70 permts.

Definition of R&D Activity. The August 1995 proposed
definition covered two types of R& activities: (1) testing

activities, and (2) research or laboratory facility activities.
"Testing activities" neant the testing of nore efficient
production processes or nmethods for preventing or reducing
adverse environnental inpacts, provided no products were produced
for sale or exchange. "Research or |aboratory facility
activities" neant activities whose primary purpose was research
and devel opnent into new processes and products. The proposed
definition required those activities to be supervised by
technically trained personnel and not engaged in "the manufacture
of products for sale or exchange for comrercial profit, except in
a de mnims manner." (Enphasis added). The "research or

| aboratory facilities" part of the proposed definition paralleled
simlar |language in the definition of "research or |aboratory
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facility" of section 112(c)(7) of the Act.

Ext ensi ve comment was received on the proposed definition of
R&D activities. Commenters pointed out various contradictions or
i nconsi stencies. They al so suggested adding activities to the
definition, and asked that the definition be sinplified or
clarified in several areas. Two State agencies were concerned
that the definition could allow nmanufacturing facilities
mnimally engaged in R& to exenpt some of their production from
maj or source determi nations. Oher commenters were concerned
that the proposed definition seened not to apply to: (1) Testing
of new production processes and products or testing resulting in
de mnims production of products; and (2) R&D for inproving
exi sting processes and products or for theoretical (basic)
research.

The EPA agrees with commenters who pointed out
i nconsi stenci es between the testing and research or | aboratory
facilities parts of the proposed definition. |In response, EPA
has deleted the part of the definition referring to testing
activities. That part of the proposed definition would have
al l owed testing activities not related to the prinmary purpose of
research and devel opnent, such as quality assurance or quality
control testing conducted during the normal course of
manufacturing, to be eligible for separate major source
treatment. Under the revised part 70, R&D activities nust have
as their primary purpose either theoretical research or research
and devel opnent into new or inproved processes and products.
This revision does not elimnate all testing activities from
eligibility for separate treatnent, as testing conducted in the
course of research and devel opnent could potentially neet the
definition of R&D activities.

The Agency al so agrees that the definition of R&D activities
shoul d i nclude theoretical research and research and devel opnent
on existing, as well as new, processes and products.
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Consequently, EPA is adding theoretical research and research and
devel opnent to i nprove existing processes and products to the
definition.

In response to comments, the final definition of R&D
activities contains all |anguage necessary to limt the
ci rcunst ances under which R& activities may qualify for separate
maj or source treatnment. The proposal inposed several limtations
on separate treatnent for R&D activities within the definition of
maj or source: a support activity test, for section 302 and
part D major source purposes; and an adm nistrative conveni ence
test, for section 112 major source purposes. In the proposal,
these limtations were found in different sections of the
definition of major source and were witten with different
wordi ng. Today's part 70 revisions inpose these limtations by
using the sanme | anguage in the definition of R& activities.

Thi s | anguage requires that R&D activities not contribute to the
commerci al production activities of collocated sources to nore
than a de mnims extent. The EPA believes that placing al
eligibility limtations wwthin the R& activities definition wll
clarify part 70 and ease its inplenentation. Al so, using the
sane | anguage to inpose the adm nistrative conveni ence and
support facility tests results in consistent source aggregation,
whet her HAP or criteria pollutants are being considered.

The final definition also retains the proposed requirenment
that R&D activities, by thenselves, not engage in commerci al
production to nore than a de mnims extent. Several comenters
poi nted out that, regardl ess of whether an activity supports a
col | ocat ed source or not, commercial products nmay be manufactured
"incidental ly" during research and devel opnment and that the final
definition should allow such production without limt. The EPA
bel i eves, however, that incidental commercial production should
be limted and that an activity is no longer "primarily engaged
in R&D" if it produces nore than de mnims |evels of comercial
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pr oducti on.
The Definition of De Mnims. The proposal did not define

what | evel of comrercial production was de m nims; however, EPA
solicited coment on whether it should define the termand, if
so, what criteria would be appropriate.

The majority of comrenters asked that the final regulations
allow the States to define de mnims and that EPA remain silent.
Several comenters pointed out that States have experience in
maki ng these determ nations and that they are able to set common-
sense criteria tailored to their own prograns, taking into
account the m x of sources that exists in the State. In
addition, they pointed out that national criteria are likely to
di srupt State prograns that already have established criteria.

O her comrenters asked EPA to define de mnims to mnimze
debate over its neaning.

The EPA agrees with coments suggesting that part 70 not
define de mnims. Rather, part 70 allows States to interpret
its meaning. The Agency believes this policy provides each State
the flexibility to interpret this termbased on the circunstances
within that State.

However, each State should establish objective criteriato
determine de mnims comercial production thresholds for R&D
activities. The EPA believes criteria are needed to nmeasure both
t he amount of support an R&D activity provides to other
col |l ocated sources and to neasure the anmount of commerci al
production generated solely by the R& activity. States may use
various criteria to achieve this purpose. For exanple, to
measure the amount of commercial production fromthe R& activity
itself, the criteria may limt the percentage of tine during
whi ch an R&D activity perforns manufacturing activities or set
dollar, volune, weight, or other values. To neasure the |evel of
support provided to other collocated sources, the criteria may
include limts on the total percentage of products froma site
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that are produced by the R& activity. For exanple, such
percent ages may be cal cul ated based on dollar, volune, weight, or
ot her val ues.

R&D Activities at Educational Facilities. Several

commenters expressed concern that the proposal would not allow
di saggregation of R&D activities fromcoll ocated educati onal
institutions, such as universities. They believe that R&D
activities at universities are simlar to R& activities at
manufacturing plants in terns of predictability of operations,
and should be treated simlarly.

In the August 1995 proposal, EPA did not discuss whether R&D
activities at educational institutions would neet the R&D
definition. 1In fact, the proposal presented several obstacles to
such an interpretation. For one, the proposed definition of R&
activity covered research and devel opnent into new, but not
exi sting, processes and products. For another, the definition
did not cover theoretical research. Both of these activities
typically occur at university R& facilities. In addition, the
proposed maj or source definition under paragraph (1)(i)(B), which
i nposed an adm ni strative conveni ence test for section 112
pur poses, was interpreted by conmmenters as being an obstacle to
separate treatnent for R&D at universities. The adm nistrative
conveni ence test stated that R&D activities need not be
aggregated with other sources unless the R& activities
"contribute to the product produced or services rendered by the

col |l ocated sources in a nore than de mnims manner." (Enphasis
added.) This | anguage appeared to be an obstacl e because
uni versities provide a service (education) to which R&D at
universities may be considered to contribute in nore than a de
mnims manner. Thus, a literal reading of the proposed
definition would have excluded R&D at educational institutions.
In view of these comments, EPA has devel oped final revisions
to part 70 that it believes are anenable to an interpretation
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that allows States to treat R& activities separately fromthe
educational institutions at which they are |ocated. The revised
definition includes activities that typically occur at university
R&D facilities, such as basic research, and research and
devel opnent of new or existing products and processes. Also, the
"services rendered" |anguage of proposed paragraph (1)(i)(B) has
been revised and noved to the definition of R& activity (for
reasons explained in previous sections). States may interpret
this revision to allow nonmajor R& activities to be treated
separately fromcol |l ocated educational institutions. At the sane
time, EPA believes that the definition of R& activities is broad
enough to allow States to group university R& facilities
together wth collocated educational institutions for nmajor
source purposes under part 70.

Treatnent of Pilot Plants. The August 1995 proposal stated

that "[p]ilot plants often present instances of activities that
are conducted on a trial basis, but which are neverthel ess

dedi cated to producing a product for commerce to nore than a de
mnims extent, and so would not be considered R&D."

Phar maceuti cal and chem cal conpani es comrenting on the
proposal asked that EPA reconsider this statenent, pointing out
that sonme pilot plants would qualify under the proposed
definition of R&D activity. They also urged EPA to allow States
to determ ne whether pilot plants neet the definition.

The EPA has reconsidered the statenment it made in the
proposal concerning pilot plants. The Agency agrees that States
shoul d be allowed to decide if a particular pilot plant is an R&D
activity. Thus, under the revised part 70, a pilot plant nay be
considered R&D if a State determnes it neets the definition of
R&D activity. Each State may nmeke this determ nation case-by-
case. This clarification is appropriate because the term"pil ot
pl ant” neans different things to different industries and
different States. For exanple, sone pilot plants, as integral
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parts of large R&D facilities, test new products or production
processes during the devel opnent phase of research and
devel opnment. On the other hand, as commenters pointed out, in
sone industries a pilot plant is a small-scal e manufacturing
pl ant constructed for the purpose of producing the first goods
for a newor test market. As a general rule, the forner exanple
could qualify because it is primarily engaged in R&D, while the
|atter could not, because it is primarily engaged in
manufacturing. In the former exanple, the decision as to whether
the pilot plant is primarily engaged in R& may depend on whet her
it produces comrercial products in nore than a de m nims nmanner.
The facts of a particular case will typically govern the
deci si on.

Treatment of Non-R&D Laboratories. The proposal only

al l oned | aboratories that were part of an R&D activity, and

therefore "primarily engaged in research and devel opnent,"” to be
treated separately fromother collocated sources during nmajor
source determ nations. The EPA solicited comment on whether the
definition of R&D activities should include |aboratories not
engaged in R&D. In addition, the Agency asked for comnment on
specific categories of |aboratories that are not predictable in
operation and not functionally integrated with on-site industri al
activities.

Many i ndustry comrenters supported extendi ng separate najor
source treatnent for all |aboratories, although they acknow edged
that the operation of certain types of |aboratories can be
predi ctable. These commenters al so asked that States, rather
than EPA, be allowed to make case-by-case decisions as to which
non- R&D | aboratories would recei ve separate treatnent. State
commenters were split on this issue, wth some supporting and
sone opposing separate treatnent for non-R&D | aboratories. State
coment ers opposi ng separate treatnent argued that the activities
of industrial or commercial |aboratories are often predictable.
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Anot her State comrenter suggested that a decision on this point
coul d not be nmade wi thout nore data on predictability, functional
i ntegration, or environnmental inpacts for various types of

| aboratories. The State comenter requested that EPA perform
further study before deciding whether to include sources other
than R&D activities. Oher comenters requested separate
treatnent for teaching | aboratories and nedical/health

| aboratories not engaged in R&D. These commenters argued that
teachi ng and nedical/health | aboratories are not functionally
integrated with on-site industrial activities and are

unpredi ctabl e in operation and em ssi ons.

Commenters did not provide enough evidence for EPA to
conclude that all or even certain types of non-R&D | aboratories
are appropriate for separate treatnent. For activities where R&D
is the primary activity, EPA can clearly say that |aboratories
that support the R& activity would be included under the R&D
definition. However, |aboratories that support many non- R&D
activities, in EPA's view, tend to be functionally integrated
with those activities and nore predictable than not in their
operations and em ssions. Consequently, those non-R&D
| aborat ories should not be disaggregated fromthe activities that
they support. For exanple, several commenters asked that quality
assurance/quality control |aboratories be treated the same way as
R&D activities. The EPA believes that such treatnent woul d be
I nappropriate, because these |aboratories are often dedicated
conponents of a manufacturing source. As such, they should be
treated as part of that source.

The revised part 70 wll also not allow separate treatnent
for teaching | aboratories at educational institutions. |In the
Agency's view, these | aboratories are engaged in the primary
activity of education, rather than research and devel opnent. As
a result, EPA believes they are functionally integrated with the
university and that their operations and em ssions are
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predi ctable. Thus, EPA believes they are dissimlar to R&
activities, and should not be treated simlarly.

The EPA al so disagrees with comments that all analytical or
medi cal research | aboratories should be included in the
definition of R&D activity. For the reasons stated previously,
where | aboratories are functionally integrated with other
sources, EPA believes they should be part of those sources.
Conversely, where |aboratories are primarily engaged in
theoretical research or R& into new or existing processes or
products, and neet the other requirenents of the final
definition, the | aboratories could be considered R& activities.

In response to commenters' concerns that | aboratories should
be treated in a less rigorous way in part 70 permtting, EPA
notes that its guidance, the "White Paper for Streanlined
Devel opment of Part 70 Permt Applications” (July 10, 1995),
summari zes how | aboratories nmay be treated in a streanlined
manner in permt applications and permts. Although not
exenpting | aboratories frompermtting altogether, this guidance
all ows nost | aboratory activities to be treated as trivial or
insignificant activities. This nmeans, for nost |aboratories,
that permt applications are not required to contain extensive
em ssions inventories and permts may contain streanined
conpliance certification and nonitoring requirenents.

In summary, part 70 has not been revised to explicitly allow
di saggregati on of non-R&D | aboratories; however, States may
determine if any particular |aboratories qualify for
di saggregati on under the definition of R& activities.

Calculation of Potential to Emt. The proposal asked for

comment on whet her EPA should provide a de mnims exenption from
the requirenment to calculate PTE for R& activities, including
stand-al one R&D activities and R&D activities collocated with

ot her sources. Comment was al so requested on cost-effective
means of cal culating PTE for R& activities. Comments by
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i ndustry representatives suggested that EPA exenpt R&D activities
from PTE cal cul ati on altogether. They pointed out that, since
R&D operations and em ssions are highly variable and

nonconti nuous, cal culation of PTE woul d be expensive and the
results highly specul ative. Representatives of various types of

| aboratories asked for a simlar exenption. One conmenter
representing an organi zation of State permtting agencies thought
such an exenption was i nappropriate because it would make the
determ nation of whether an R& activity is a mgjor source an

i npossi bl e task, since there would be no basis for nmaking the
determ nation. Several comenters asked that States, rather than
EPA, take the lead in devel oping sinple procedures for

cal culating PTE at R&D activities. Only one commenter offered an
exanpl e of how PTE coul d be cal cul ated cost-effectively (although
no data on cost effectiveness was presented), suggesting that it
be based on an annual projected em ssion inventory.

The Agency is not persuaded by comrenters that an exenption
to PTE calculations is appropriate. Wile calculation of PTE for
R&D activities may be difficult, it is still possible, and has
been successfully done in a nunber of cases. |If EPA were to
create a national exenption from PTE cal cul ation for R&D
activities, States would be unable to require PTE cal cul ati ons
even where the cal cul ations are possible and the States believe
the cal cul ations are necessary. Therefore, EPA believes the best
policy is not to allow a de mnims exenption from cal cul ating
PTE for R&D activities, while allowng State permtting
authorities the discretion to devel op and i npl enent Stat e-
specific, streamined nmethods for determ ning PTE for R&D
activities.

Treatnent of Stand-alone R& Activities. The August 1995
proposal solicited coment on allow ng stand-al one R&D activities

to be treated separately fromtheir support facilities, when
t hose support facilities would i ndependently be maj or sources.
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Many comrenters supported such a position. They argued this was
appropriate because: (1) support facilities are collocated with
R&D activities mainly for adm nistrative conveni ence; and (2)
this additional flexibility would be a further refinenment of the
overal |l goal of separating out R&D activities during nmajor source
determ nations. However, one State agency argued that this
policy would potentially erode the concept of a source as the sum
of its functionally-integrated parts.

The Agency agrees with the State commenter that the
integrity of a source nust be preserved. To separate a source
fromits support activities would underm ne the traditional
concept of a source as the sumof its functionally-integrated
parts. The EPA believes that such support facilities are not
generally collocated with R& activities nerely for
adm ni strative conveni ence, but rather for material necessity,
and that they are functionally integrated with the R&D
activities. The EPA does not agree that separation of support
facilities would be a further refinement of its policy for R&D
activities, since the policy for R& activities is based on the
theory that R&D activities are not functionally integrated with
ot her coll ocated non-R&D sources and are |located with these ot her
sources nerely for adm nistrative conveni ence. Consequently, the
revised part 70 does not allow the support facilities of stand-
al one R&D activities to be treated separately from R& activities
during maj or source determ nations.

G Permt Revision/Permt Mdification

The EPA proposed in the August 1994 notice to change the
definition of "permt revision" and to renove the definition of
"permt nodification" frompart 70 to make the term nol ogy
consistent with the revised permt revision procedures proposed
in the August 1994 notice. |In the August 1995 notice, EPA again
proposed to revise the permt revision system but did not
propose specific correspondi ng changes to the definitions of
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permt revision or permt nodification. Comrenters suggested
that these terns be clarified.

The EPA has evaluated the two definitions in |ight of the
permt revision procedures being pronmul gated today. The EPA
believes that permt nodification no | onger has neaning distinct
frompermt revision and is therefore deleting it frompart 70.
The term"permt revision" is being further clarified to
enconpass the changes to a permt that could be made under any of
the permt revision tracks set forth in 8 70.7. This includes
situations where a permt revision is required pursuant to
8§ 70.7(d)(1)” as well as those which can be initiated by the
source or permtting authority pursuant to the admnistrative
permt anmendnent provisions of 8§ 70.7(e)(1).

The EPA expects that the majority of permt revisions wll
be those which are required as a result of changes at a source.
The basic statenent as to when permt revisions are required is
found in 8 70.7(d). It states that a change requires a permt
revision if it: (1) could not be operated w thout violating an
existing permt term or (2) renders the source subject to an
appl i cabl e requirenent to which the source has not been
previously subject. This requirenent follows naturally fromthe
di scussion of off-permt changes, contained in section V.D. of
this preanble, which states that, in the Agency's view the best
way to assure conpliance with each applicabl e standard,
regul ation, or requirenent of the Act, as section 502(b)(5) (A
requires, is to require that the permt be revised each tine a
change triggers an applicable requirenent.

Nonet hel ess, as originally noted in the 1994 proposal
(59 FR 44464), and clarified in 1995 (60 FR 45533), the

"These include: (1) notice-only permt revisions under

8§ 70.7(e)(2); (2) de mnims permt revisions under 8 70.7(e)(3);
m nor permt revisions under 8 70.7(f), and significant permt
revi sions under 8 70.7(Q).
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definition of permt revision should not be read so broadly as to
enconpass all changes at a facility that have applicable
requi renents governing them |In many cases, changes can be nade
whi ch, despite the fact that they involve em ssions units subject
to applicable Act requirenents, can be operated wi thout a permt
revision. For exanple, generally applicable requirenents (e.g.,
opacity limts) can be treated generally in part 70 permts such
that em ssions units may be added or nodified wi thout triggering
either of the requirenents in 8 70.7(d)(1). Simlarly, as
di scussed in section IIl.A of this preanble, advance approvals
may be designed such that the change already conplies with the
applicable requirement(s), and so does not trigger 8 70.7(d)(1).
H Plantwi de Applicability Limt

The EPA proposed in August 1995 to add to 8 70.2 a
definition of the term"plantw de applicability limt (PAL)."

This termwas referenced within the definition of the term

"em ssions cap permt," which noted that such a permt includes a
PAL and/ or an advance NSR condition. The PAL definition
indicated that a PAL was a federally-enforceable limt
established to limt a source's PTE to a |level at or bel ow which
a particular requirement would not apply.

Wil e coomenters were generally supportive of the concept of
applicability limts, they raised a nunber of concerns about the
proposed definition of PAL. For exanple, two industry commenters
suggested that applicability limts in part 70 permts need not
al ways be plantwide; limts that only cover a portion of a plant
shoul d be available as well. Two additional industry comenters
wer e uncl ear about the relationship between a PAL as defined in
part 70 and the PAL concept recently devel oped for use in the
maj or NSR program and rai sed concerns that, if future NSR
regul ati ons address PALs, there could be inconsistencies between
the NSR and part 70 approaches to PALs, including whet her PALS
are mandatory programelenents. |In addition, a State commenter
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was concerned about the use of the term"potential em ssions"” in
the PAL definition. The commenter noted that limtations on PTE
are intended to limt actual em ssions, not nerely to limt PTE
irrespective of what is actually emtted.

After considering these comments, and in |ight of two
addi tional factors, EPA has decided not to pronulgate a
definition of the termPAL in today's regulatory changes. The
first additional factor EPA considered is the Agency's proposal
to significantly revise the PSD and NSR regul ations in parts 51
and 52 (July 23, 1996, 61 FR 38249). Anong other things, this
proposal would add a definition of the term PAL, and would
i nclude provisions for the use of PALs to determ ne whether a
maj or nodification has occurred at an existing NSR maj or source.
Al t hough NSR perm ts containing major NSR PALs have been issued
under current EPA regul ations, EPA proposed to clarify a nunber
of relevant issues regarding the establishnment and adjustnent of
PALs. To harnonize the inplenentation of NSR and operating
permt prograns, and to mnim ze confusion, EPA believes that the
definition of the term PAL should be consistent in both prograns.
Therefore, EPA believes it should defer to the definition of PAL
that will be promulgated in the final NSR reformregul ations.
The anal ysis of comments on the proposed NSR regul ations w ||
provi de an appropriate forumfor considering the full range of
i ssues related to PAL inplenentation, including issues raised by
sone part 70 commenters such as: the voluntary versus mandatory
nature of PALs on the part of sources and States; the use of
"potential em ssions" term nol ogy; and the options for
applicability limts that do not cover the whole plant. Should a
definition of PAL be needed in part 70, EPAw Il codify a
definition consistent wwth that finalized in the NSR regul ations
in that rul emaking.

A second factor that EPA considered in deciding not to
pronmul gate a definition of PAL is the Agency's decision not to
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mandat e em ssions cap permts that include PALs and advance NSR
as a mnimum el enent of State part 70 programs. As discussed in
section V.A of this preanble, EPA is not finalizing proposed
8§ 70.4(b)(3)(xiv) requiring State authority to issue em ssions
cap permts. In addition, requiring PALs for part 70 woul d be
i nconsistent with the proposed NSR changes, which would maintain
the current NSR policy that PALs are optional on the part of
sources and States. The deletion of the cap requirenent as
enbodied in the proposed § 70.4(b)(3)(xiv) renders a regulatory
definition of em ssions cap permt unnecessary. Since the term
PAL was defined in the part 70 proposal for use in the definition
of em ssions cap permt, it is |likew se no | onger necessary for
t hi s purpose.

The EPA notes that its decision not to adopt a definition of
PAL today does not in any way limt the availability of PALs at
part 70 sources. Under current NSR rules and policy, PALs are
presently an option available to sources and States on a
vol untary basis, and several PALs have been devel oped under
existing NSR SIP's. Any PAL devel oped at a part 70 source could
be established in the source's part 70 permt, or could be
established as an NSR permit term in which case it would be a
part 70 applicable requirenent |ike any other NSR permt term
The EPA al so notes that its decision to use the term PAL that
mrrors the major source NSR program does not in any way restrict
the opportunities to use other types of caps to provide flexible
approaches to determning applicability or conpliance for other
appl i cabl e requi renents.
|. Potential to Em't

The EPA proposed in August 1994 to revise the definition of
"potential to emt" in response to petitioners' coments that
federal l y-enforceable potential to emt limts are enforceable
not only by the Adm nistrator, as stated in the original part 70,
but also by citizens. However, in an unrel ated devel opnent, in
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Clean Air Inplenentation Project (CAIP) vs. EPA, (D.C. Crr
June 28, 1996), the court vacated and remanded to the Agency the

part 70 definition of potential to emt in response to industry
chal l enges to the Federal enforceability requirenment. The EPA,
in its menorandum "Extension of January 25, 1995 Potential to
Emt Transition Policy (August 27, 1996)," stated that the term
"federally enforceable” in 8§ 70.2 should now be read to nean
"federally enforceable or legally and practicably enforceabl e by
a State or local air pollution control agency" pending conpletion
of new rul emaki ng on the federal enforceability issue.

A nunber of industry commenters addressed the issue of
whet her EPA should require limts on potential to emt to be
federally enforceable, noting the inconsistency between the
court's ruling in CAIP vs. EPA and the proposed and current
part 70 definitions of potential to emt. As noted, the court
has now vacated this definition, relying on its earlier decision
in NMA vs. EPA regarding the definition of potential to emt
under section 112. |In the NVA decision, the court franmed the
i ssue as whether limts on potential to emt were "effective,”
and found that EPA had failed to justify the rel ationship between
the Federal enforceability requirement and effective limts on
potential to emt. The court did not have occasion to address
the "maxi mum capacity to emt" concept, EPA s | ongstanding
policies that limts on potential to emt nust be both legally
and practically enforceable, or any other aspect of the
definition of potential to emt. Therefore, EPA is today
revising the definition in response to the court's vacatur, for
t he purpose of reserving judgnent on the Federal enforceability
requi renent chall enged by petitioners, pending a separate
rul emaki ng in which EPA woul d reconsider the definition of
potential to emt in part 70 and related rules, to address the
i ssue of Federal enforceability and the related issue of criteria
for effectiveness of [imtations on potential to emt. To
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accommodat e EPA's reservation of judgnment on the Federal
enforceability issue, the definition will be restructured
sonewhat, but will not otherw se change substantively. Thus,
pendi ng conpl etion of a separate rul enaking, the definition of
potential to emt finalized in today's rulemaking still should be
read consistently with the August 27, 1996 nenorandum noted above
to mean |imtations "federally enforceable or legally and
practicably enforceable by a State or local air pollution control
agency. "

Nonet hel ess, EPA wi shes to clarify today that the decision
whet her to require Federal enforceability is independent of the
i ssue of whether limts enforceable by the Adm nistrator are al so
enforceable by citizens under the Act. As noted, it is
clarification of this latter point that conprised the substance
of the August 1994 proposal. Comenters generally objected to
addi ng | anguage that could restrict the types of limts that
could serve to limt potential to emt, and objected to revising
the definition of potential to emt while it was the subject of
l[itigation. However, they did not speak directly to the issue of
whet her federally-enforceable [imts are al so enforceabl e by
citizens. Therefore, EPA today is proceeding to clarify, by way
of today's rul emaking and preanble, its position stated in the
August 1994 proposal that limts which are enforceable by the
Adm ni strator are enforceable by citizens under section 304 of
the Act. This clarification is nade without prejudice to any
upcom ng rul emaki ng on Federal enforceability.
J. Requlated Air Pollutant

The August 1995 notice proposed a change to the definition

of "regulated air pollutant” to respond to concerns raised during
t he devel opnent of EPA rules inplenenting accidental rel ease
prevention requirenents under section 112(r) of the Act

(40 CFR part 68). The proposed change woul d revise the
definition to delete a pollutant's listing pursuant to
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section 112(r) as a criterion for that pollutant being considered
a regulated air pollutant. Although sonme 112(r) pollutants would
still be regulated pollutants for other reasons, a poll utant
woul d no | onger be defined as a regulated air pollutant solely
because it is listed under 112(r). As noted in the August 1995
preanbl e, this action would benefit part 70 inplenentation by
removing frompart 70 programrequirenents (e.g., the requirenent
to describe emssions in permt applications) a nunber of
section 112(r) pollutants which are generally not subject to air
qual ity managenent prograns.

Many comrenters were generally supportive of EPA s proposal,
noting that requiring estimates of 112(r) em ssions in
determ ning part 70 applicability would be unreasonably
burdensone. However, commenters did raise concerns about whet her
the proposed | anguage clearly reflects EPA's intent. They noted
that the proposed | anguage still generally includes any
section 112 pollutant, and would be read to include 112(r)
pol lutants unl ess sone additional |anguage is added to provide a
specific exenption for 112(r)-only pollutants. The EPA agrees
and has added | anguage to nore clearly reflect its intent. In
addi tion, one commenter noted that paragraph (3) of the
definition of "regulated pollutant (for presunptive fee
cal culation),” which specifically exenpts 112(r)-only pollutants
fromregul ated pollutants that nust be considered in fee
cal cul ations, is unnecessary if 112(r) pollutants are no | onger
regul ated air pollutants to begin with. The EPA agrees, and has
del eted paragraph (3) fromthat definition
K. Research and Devel opnent Activities

See section IIl.F. 5. of this preanble for a discussion of
the definition of research and devel opnent activities.
L. Section 502(b)(10) Changes

The EPA proposed, in August 1994, to delete provisions in
8§ 70.4(b)(12)(i) which allow the source to unilaterally make a

65



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

specific type of change, known as a "section 502(b)(10) change."
Under the original part 70, this type of change coul d contravene
an express permt termas |long as the change would not violate
appl i cabl e requirenents, and woul d not contravene federally-
enforceabl e nonitoring, recordkeeping, reporting, or conpliance
requi renents. Such changes could be nade without a permt
revision if the change was not a title | nodification and did not
exceed the em ssions allowable under the permt. For reasons
explained in section V.C. of this preanble, EPA is deleting the
provisions in 8 70.4 allow ng such changes. As a result, the
definition in section 8 70.2 is no |longer necessary and is
del et ed.

M State Review Program

The August 1995 notice proposed a definition of "State
revi ew progrant for purposes of inplenenting the proposed system
for part 70 permt revisions. The proposed system divi ded
changes into two classes; those that were subject to State review
progranms and those that were not. Commenters requested
clarification of this termin light of the August 1995 proposal.
However, the permt revision system being pronul gated today
(discussed in section VIII.A of this preanble) has been
restructured for clarity. The restructured part 70 no | onger
relies on the term"State review program"™ Therefore, this term
is being deleted frompart 70.

N. Title |l Mdification
The EPA proposed in August 1994 to include a definition of

the term"title |I nodification" in response to the confusion and
controversy surrounding its inplenmentation. This termis used in
the original part 70 primarily in establishing what changes were
eligible for each of the three permt revision procedures. As
indicated in the original part 70, title | nodifications were not
eligible for the mnor permt nodification or admnistrative
amendnent procedures, and would thus be significant permt
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revisions. This termis also used in the Act in section
502(b) (10) and was in the original part 70 to exclude title |
nodi fications fromoff-permt treatnment, which allows certain
changes wi thout a permt revision.

The 1994 proposal stated that EPA believed that title |
nmodi fi cations included changes subject to State m nor NSR
prograns approved under section 110(a)(2) of the Act. The EPA
received a | arge nunber of comments fromindustry and States
strongly opposing this interpretation. The EPA considered these
comments in detail, and concluded that title | nodification as it
appears in section 502(b)(10) and in the original part 70 should
be read to exclude changes subject to mnor NSR  The rationale
for this proposal is described in detail in the August 1995
proposal notice.

Comments on the 1995 proposed interpretation of title |
nodi fication were generally favorable. One environnental group
i ncorporated by reference its earlier conmments on the August 1994
proposal which supported EPA's original interpretation that
title I nodifications include m nor NSR. However, this comenter
did not raise any new i ssues regarding the position EPA took in
its August 1995 proposal. Therefore, EPA stands by the proposal
and rationale as set forth in the August 1995 noti ce.

Furthernore, EPA notes that the revised permt revision
system bei ng pronul gated today greatly di m nishes the inportance
of the termtitle | nodification. Wereas the termis used in
the original part 70 to govern which changes are eligible for
streanm ined permt revision procedures, EPA notes that the
availability of today's new streamlined revision procedures do
not depend on whether the change is a title | nodification.
Simlarly, EPAis deleting the off-permt procedures, which had
relied upon the neaning of title | nodification. The remaining
reference to the termin part 70 states that changes nade
pursuant to section 502(b)(10) cannot be title | nodifications.
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Al t hough the neaning of title | nodification is now of greatly
reduced significance in part 70, EPA sees no reason not to
promul gate the definition as proposed in August 1995.

Noting that current part 70 does not contain a definition of
title I nodification, EPA wishes to today reiterate its position
on the interpretation of this termfor current part 70 prograns
until such tine as they are revised pursuant to today's
revisions. As Stated on Novenber 7, 19958 EPA believes that the
interpretation of the current part 70 rule is consistent with
that in the August 1995 proposal, i.e., that title |
nmodi fications do not include m nor NSR changes.

V. Changes to Section 70.3
A. Part C and D Sources

In the August 1994 notice, EPA proposed to add a new

paragraph to 8 70.3(a) to conformto section 502(a) of the Act,

which lists the types of sources required to obtain a part 70
permt. This list includes "any other source required to have a
permt under parts Cand D of title I." Parts Cand D of title I
constitute the major NSR permtting progranms. Three State and
two i ndustry comenters felt that the proposed change was
unnecessary because maj or sources are already subject to part 70
because of existing 8 70.3(a)(1). They felt that the additional
| anguage coul d add confusion. In particular, they were concerned
that there is the possibility of confusing m nor source NSR
(though not in parts Cor D) with part C or D NSR such that | arge
nunbers of those sources m ght unintentionally be brought into
the part 70 permtting program

The EPA wishes to clarify that the proposed change was not
meant to refer to mnor NSR sources, but only to sources that
parts C and D of title | would require to have a permt.

8See the Novenber 7, 1995 letter from Lydi a Wegman, Deputy
Director, OQAQPS to WIIliam Becker, Executive Director
STAPPA/ ALAPCO.
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However, EPA notes that certain sources that mght in sone
respects be viewed as non-major are still sources "required to
have a permt under parts Cor Dof titlel."™ The EPAis aware
of at least two ways that an NSR source which is not brought into
part 70 by the major source size cutoffs in 8 70.3(a)(1) could
still be subject to proposed 8§ 70.3(a)(4) 70 because it receives
a part Cor Dpermt: (1) a source was subject to major source
NSR perm tting when constructed or nodified, but has since
reduced its em ssions to non-major |levels though it remains
subject to its NSR permt; or (2) a source is nmajor for NSR but
ot herwi se viewed as nonmgjor for part 70 under a part 70 policy
decision (e.g., the changed part 70 applicability criterion with
respect to considering only "PM10," rather than "particul ate
matter" in determ ning "major source" status®). The proposed
change would apply to the m nor sources descri bed above, and may
apply to other circunstances of which the Agency is not yet
awar e.

Consi dering the comments, EPA maintains that the proposed
change, with the above clarification, best inplenents
section 502(a) of the Act. The EPA believes that section 502(a)
offers no basis to exclude such sources frompart 70. Moreover
EPA believes that the proposed change will inprove NSR and
part 70 inplementation, and wll nmake the interface between NSR
and part 70 nore straightforward. Therefore 8 70.3(a)(4) is
being finalized as proposed.
B. Section 112(r) Applicability

The EPA proposed in August 1994 to provide that, where a

source would be classified as major solely because of its
em ssions of 112(r)-only pollutants, that source would not be
subject to the stipulation that all major sources nust obtain

°This policy is described in the October 16, 1995 nenorandum from
Lydi a Wegnan entitled "Definition of Regulated Pollutant for
Particul ate Matter for Purposes of Title V."
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part 70 permts. This provision is needed to conformto section
112(r)(7)(F) of the Act. Al the comenters on this issue
supported EPA' s proposal to add this provision. However, EPA
notes that the proposed | anguage for 8 70.3(a)(1) could be read
to exenpt sources that are major for any 112(r) pollutant, even
t hose regul ated el sewhere in the Act (e.g., HAPs listed in
section 112(b)). The EPA intended for this exception to apply
only to those pollutants |isted solely pursuant to 112(r).
Therefore, EPA is finalizing proposed | anguage with the
clarification that this applicability exception applies to
112(r)-only permts. The EPA believes that this change, together
with the other 112(r) changes and clarifications in today's

part 70 revisions, clarify the 112(r)/part 70 interface with
respect to applicability, permt application, and permt content
requi renents.

V. Changes to Section 70.4

A. Authority to Issue Em ssions Cap Permts and Advance NSR

The EPA proposed in August 1995 to specifically require, as
a mnimum program el enent, that a State denonstrate (through a
| egal opinion) authority to issue permts containing em ssions
caps and advance NSR conditions consistent with all applicable
requi renents. Two provisions, 8 70.4(b)(3)(xiv) and
8§ 70.4(b)(12) (i), together describe the part 70 program
requirenents that permtting authorities nust nmeet with respect
to caps and advance NSR. Proposed 8 70.4(b)(12)(i), discussed in
detail in the next section of this preanble required that
permtting authorities provide caps, and al so addressed the
permt content and procedural requirenments for trading under
t hese caps. Proposed 8§ 70.4(b)(3)(xiv), on the other hand,
required the additional authority to issue em ssions cap permts
whi ch include advance NSR and/or PALs. Thus, 8§ 70.4(b)(12) (i)
requi red caps but also required the permt to assure conpliance
with all applicable requirenents, while the proposed
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8 70.4(b)(3)(xiv) could be read to require permtting authorities
to enploy caps either to assure conpliance with or to avoid
triggering of applicable requirenents.

Several industry comrenters expressed general support for
mandat ory caps and advance NSR. However, few commenters provided
specific coments on the | anguage of the proposed
8 70.4(b)(3)(xiv), which enbodi ed the specific mandate that
States denonstrate authority to issue em ssions cap permts that
i ncl ude PALs and/or advance NSR. Two industry comenters did
support maki ng PALs mandatory because it would pronote the use of
PALs.

One State agency representative was concerned that mandatory
caps would seriously inpact State m nor NSR progranms, many of
whi ch do not presently provide for PALs or advance NSR.  This
commenter also was concerned that a cap mght result in |ess
em ssions reductions than would occur under current m nor NSR
prograns. The commenter urged that em ssions caps be left as an
option to States. Another State commenter argued that trading
under em ssions caps should only be mandated where the State has
a rule authorizing such an approach. An environnental group
representative al so opposed nandat ory caps, contending that the
cap concepts are relatively untried. The comenter suggested
that States be allowed to test caps to determ ne which situations
merit them rather than have caps required by EPA. The commenter
al so argued that developing cap permts i s nbre resource-

i ntensive, and a cap mandate from EPA could stretch State
resources. Several additional commenters were confused by the
cap provisions and were unclear, anong other things, about what
sort of caps States were required to provide.

As noted bel ow, EPA stands by its position in the original
part 70 regul ations and restated in the preanble to the August
1994 proposal, that tradi ng under em ssions caps is an
appropriate, and even preferable, neans of inplenenting section
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502(b) (10) of the Act. After considering the comments, however,
EPA has decided that the proposed 8 70.4(b)(3)(xiv) is

i nappropriate for two reasons. First, EPA is concerned that, as
proposed, this provision could have been read to require caps and
advance NSR even where the caps and advance NSR are inconsi stent
wi th applicable requirenents, including the procedural

requi renents of the applicable SIP. Although there was sone
confusi on about exactly what this provision wuld have required,
EPA never intended it to require permtting authorities to issue
em ssions cap permts that were inconsistent with applicable
requi renents. However, sonme conmenters apparently read the
proposal to supersede applicable requirenents, or to require the
States to change them The Agency believes that reading section
502(b)(10) in this manner would be inappropriate. In any event,
this was not EPA's intent, and the Agency wi shes to clarify that
the permtting authority has considerable discretion to determ ne
whet her its regulations allow provisions such as advance NSR or
PALs in any particular case. Second, consistent with this
position, EPA believes that the proposed | anguage is now
redundant with other provisions in 8 70.4(b)(3), e.g.,

8§ 70.4(b)(3)(i) and § 70.4(b)(3)(v). For these reasons, the
Agency is deleting the proposed provision.

The remai ni ng conponents of EPA's approach to em ssions cap
permts and section 502(b)(10) are discussed in the next section
of this preanble. Although EPA is not codifying the proposed
8§ 70.4(b)(3)(xiv), the Agency wi shes to clarify here that it
still strongly supports the advance approval and PAL/cap concepts
enbodied in the proposal for em ssions cap permts, if they are
consi stent wth applicable requirenents and State program needs.
The EPA agrees with the |arge nunber of commenters who stated
that cap and advance NSR approaches coul d i nprove operati onal
flexibility by reducing the nunber of NSR permts and part 70
permt revisions, which should save significant tinme and
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resources for sources and permtting authorities. For this
reason, EPA encourages States to evaluate the present
avai lability of advance NSR, PALs, and other types of caps, to
consider ways to integrate these concepts into part 70 prograns
and/or SIP's. The Agency is adhering to the principle, however,
that the States are best suited to determ ne whether caps or
advance NSR are appropriate in their situations and EPA accepts
that sonme States may choose not to provide these approaches or
may choose to provide flexibility through other neans.
B. Trading Under Permtted Em ssions Caps

In the preanble to the August 1994 proposal, EPA stated that
sources should be able to establish an em ssions cap and to

conply with that cap through tradi ng, as an appropriate neans of

i npl enenting section 502(b)(10) of the Act. Both the August 1994
and August 1995 notices proposed to nodify the current part 70
requi renments for trading under em ssions caps to clarify the cap
provision in 8 70.4(b)(12) and address State and industry

concer ns.

A nunber of commenters generally supported EPA's efforts to
pronote the use of em ssions caps and to provide for their
incorporation into part 70 permts. Several industry comenters
expressed general support for mandatory caps and one felt that
mandatory caps are clearly required by Statute. |In contrast, a
nunber of State commenters urged EPA to clarify that applicable
requi renents continue to apply under any cap established under
section 502(b)(10).

The EPA agrees with comments by State agencies that
em ssions caps nust still neet all applicable requirenents, and
t he Agency hereby clarifies that section 502(b)(10) does not
mandat e broad em ssions caps that would conflict with or
supersede applicable requirenents. As stated in § 70.4(b)(12),
the permtting authority must include terns and conditions in
each part 70 permt that assure conpliance with all applicable
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requi renents. Thus, where the permtting authority determ nes
that a source's em ssions cap proposal does not assure conpliance
with all applicable requirenents, the permtting authority nust

i ncl ude additional provisions as necessary to do so. For

exanpl e, were a source to propose a cap for the purpose of

al l ow ng preapproval of mnor NSR w t hout case-by-case review,

but the permtting authority has determ ned that it cannot or
shoul d not waive case-by-case review under its SIP, the
permtting authority would be obligated to di sapprove the
proposed preapproval conditions. The 8 70.4(b)(12) requirenent
should not be read to require the permtting authority to issue
such a cap proposal. Wile the permttee may al ways propose a
cap in the part 70 permt that it believes will neet applicable
requirenents, the permtting authority has the final authority to
determ ne whether the cap neets that purpose and whether the
permt includes the necessary applicable requirenents.

To avoid the situation where the cap proposed by the source
with the intent of satisfying an applicable requirenent fails to
nmeet the expectations of the permtting authority, EPA encourages
sources to communicate early with permtting authorities when
devel opi ng em ssions caps so that the source can clearly
understand State policies on the use of caps to neet applicable
requi renents, and can devel op applications for caps that neet the
source's needs while still assuring conpliance with al
applicable requirenents. In addition, even if caps and m nor NSR
preapproval s are consistent wwth State programrequirenents, the
permtting authority nust still assure that a proposed em ssions
cap is enforceable as a practical matter, and nust reject any cap
proposal that it determnes is not practically enforceable.
Therefore, it is essential that sources and permtting
authorities conmunicate clearly regarding the enforceability of
caps as they are devel oped.

The EPA wi shes to further clarify, in response to comments,
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that caps by thensel ves do not necessarily avoid all permt
revisions, since changes under a cap may still trigger other
applicable requirenents (e.g., a cap designed to avoid nmaj or NSR
wi |l not necessarily protect a source fromthe need to conply
with mnor NSR or section 112 requirenents), which in turn wll
trigger the need for a permt revision. Sources and permtting
authorities seeking to design flexible permts nust consider the
source's particular set of applicable requirenents, including
requi renents that will apply to changes antici pated under the
cap, and assess which of several flexibility approaches (e.g.,
em ssions caps, em ssions averaging, applicability limts,
advance approvals, etc.) provide the nost appropriate degree of
flexibility. Sources with conplicated sets of applicable

requi renments may find that several caps and/or advance approvals
addressing different em ssion unit-applicable requirenent

conbi nations afford the source the greatest flexibility. For
exanpl e, the previously discussed permt for an Intel

sem conductor facility in Oregon includes, anong other things, a
maj or NSR applicability Iimt (simlar to a PAL), a conbination
cap/ preapproval for mnor NSR and a bubble-type |limt for RACT
at certain em ssions units.

I n August 1995, EPA al so proposed to allow a one-tine
advance notification of a facility's anticipated changes under a
cap during the termof the permt to conply with the 7-day
notification requirenment of section 502(b)(10). A nunber of
i ndustry commenters supported this proposal. They contended that
a 7-day advance notification prior to each change under the cap
did little to increase the assurance that the source was
conplying with the cap, but added significant reporting burdens,
whi ch according to some commenters, would render the cap
unwor kabl e, especially for conpanies that nmake many frequent
changes. Wile EPA is synpathetic to any burden inposed by the
notice, the Agency has determ ned that section 502(b)(10) cannot
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be read to allow a waiver of the 7-day advance notification for

i ndi vi dual changes under a cap, and that providing for one-tine
only notification would constitute such a waiver. Were trading
occurs under an em ssions cap established pursuant to section
502(b) (10), the Act requires a 7-day advance notification for
each change under that cap. Consequently, the proposed | anguage
allowing one-tine notification is not included in today's part 70
revisions.

However, as stated in the August 1995 preanbl e, EPA believes
section 502(b)(10) was not intended to restrict any flexibility
al ready avail abl e under the regul ati ons governi ng applicable
requi renents. Thus, permts need not rely on section 502(b)(10),
and the 7-day notification period does not apply where the
underlying applicable requirements lawfully provide a different
notification time frame (including no notification).

For exanple, if a State has granted a cap for the purposes
of allowing certain mnor NSR preapprovals, the State may have
determ ned that, under its mnor NSR regul ations (as they nay be
revised to neet today's changes to part 51), no advance
notification is necessary for such preapproved changes under the
cap. However, section 502(b)(10) could be read to require 7-day
advance notification for all changes under this cap. As noted,
EPA believes that where the permtting authority issues a permt
authorizing trading under a permtted em ssions cap that is
governed by an applicable requirenent which does not require
7-day advance notification, then the section 502(b)(10)
requi renment for 7-day advance notification does not apply. In
this case, the tine period is governed by the m nor NSR
regul ati ons, not by section 502(b)(10).

Flexibility in operating permts can be provided through
em ssions caps, advance approvals, and other flexible approaches
that all ow changes without a permt revision, while assuring
conpliance wth applicable requirenents. The appropriate
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flexibility tools for a given source/applicable requirenent
situation are dictated by the source's flexibility needs and by
the details of each applicable requirenment facing the source.
Determ ning appropriate flexibility approaches requires both a
general awareness of the available flexibility options and a
specific knowl edge of which options are avail abl e under the
rel evant applicable requirenents. The EPA is aware that many
State prograns are working to develop flexible permts, and the
Agency supports and encourages these efforts. Several Agency
efforts are underway to clarify and pronote flexible permt
devel opnent, and EPA intends to issue policy and gui dance
providing nore detailed information about designing flexible
permts. However, in many instances caps and advance approval s
are not appropriate or necessary, such as where facilities do not
make frequent or significant changes. Instead of a permt wth
caps and advance approvals, these facilities may be better off
relying on the flexibility inherent in applicable requirenents,
alternative operating scenarios, or the streanmlining offered by
today's changes to the permt revision system
C. Provisions for Section 502(b)(10) Changes

I n August 1994, EPA proposed to delete the provision
all ow ng section 502(b)(10) changes (88 70.2 and 70.4(b)(12)(i)),
whi ch, under the original part 70, allowed contravention of

permt terns not necessary for conpliance with applicable
requirenents, if the change contravening the permt term were not
atitlel nodification and did not exceed em ssions all owed under
the permt, provided that a 7-day notice was given. State
l[itigants raised inplenentation concerns with this provision,
citing the difficulty of knowi ng which conpliance termwas or was
not a section 502(b)(10) change, and the fact that the source
could often nake the decision wi thout review by the permtting
authority. In response to these concerns, EPA proposed to del ete
the provision, and require that changes whi ch woul d have been
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section 502(b)(10) changes will now need permt revisions,
including permt revisions nore streanlined than section
502(b) (10)'s 7-day advance notification procedures, if the change
woul d conflict with the existing permt or trigger a newy
applicabl e requirenent not provided for in the permt.

Several State commenters supported the proposed del etion
al t hough one recomended t hat EPA al |l ow changes wi thout a part 70
permt revision if the changes are exenpt fromrevi ew under a
State's NSR program Many industry comrenters opposed the
del etion of the definition of section 502(b)(10) changes and the
deletion of 8 70.4(b)(12)(i) on the grounds that the Act clearly
provi des for such changes under section 502(b)(10). Several
commenters objected on the grounds that the section 502(b)(10)
change provision allows a source the opportunity to "clean up" a
permt which was initially laden with terns that the permttee
found to be unworkabl e or unnecessary. Some commenters suggested
that without this provision, a conpany would need a permt
revision to "switch brands of paint." Some commenters believe
t hat when a conpany changes its operations w thout triggering
sone new requirenent, its permt may contain terns that restrict
flexibility by requiring operation of a nonitor or other
apparatus that the conpany is no |l onger required to operate.
They believe that sources should be able to change permt terns
in such situations under section 502(b)(10), since it would
require a 7-day notice alerting the State that the termwas no
| onger being followed, and allow renoval of the termfromthe
permt without a permt revision.

For the follow ng reasons, EPA is today del eting the
provi sion allow ng section 502(b)(10) changes that contravene
express permt ternms without requiring a permt revision. First,
whi | e section 502(b)(10) does allow sonme changes wi thout a permt
revision, other provisions of the Act clearly require that a
conpany operate only in conpliance with its permt. For exanple,
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section 502(a) reads, "After the effective date of any permt
program approved or promnul gated under this title, it shall be
unlawful for any person to violate any requirenent of a permt

i ssued under this title" (enphasis added). Permts nust, in

turn, assure conpliance with all applicable requirenments under
the Act and the SIP (Sections 502(b)(5)(A), 504(a), and
505(b)(1)). In EPA's view, these statutory requirenents are best
met if an issued permt is conplied with in whole and w t hout
exception, including all permt terns and conditions and
applicable requirenents. The EPA does not believe that an
interpretation of section 502(b)(10) allow ng violation of
express permt terns is consistent with other requirenents of the
Act. The Agency believes that the proper way to renove permt
terms which the conpany believes it is no |longer required to neet
is through a permt revision.

In response to concerns about the burden and delay of a
permt revision, today's part 70 revisions provide several
streanm ined ways to revise a permt. |If the changes are in fact
"details" unrelated to federally-enforceable conpliance terns,
(i.e., they would have qualified as section 502(b)(10) changes
under the original part 70), they should be eligible for the de
mnims permt revision process. Simlarly, if the change
affects the conpliance nonitoring contained in the permt, the
change is nost appropriately handl ed through the applicable
permt revision track, not through section 502(b)(10).

Second, inportant objectives of title V are to inprove and
assure conpliance with rel evant applicable requirenents. Any
provi sions ensuring operational flexibility nust be consistent
with these objectives. Consequently, the Agency believes that
section 502(b)(10) nmust be read consistently with other
provi sions of the Act so that it does not conflict with
requi renents to assure conpliance with the permt and its
applicable requirenents. Thus, the Agency disagrees with
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comenters who say that section 502(b)(10) nmust allow a conpany
unilaterally to decide that it will not conply with its permt.
In addition, EPA believes that to allow contravention of permt
terms after a permt has undergone review by the permtting
authority, the public, affected States, and EPA woul d render
t hese review processes irrelevant. Instead, EPA believes part 70
shoul d, as today's action does, protect the ability of the
public, affected States, and EPA to review permt revisions,
where such review is appropriate, and to allow permt revisions
w t hout review where the review would add little val ue.

Al though EPA is deleting the definition of section
502(b) (10) changes and the provisions allow ng for such changes
as originally defined in part 70, the Agency maintains that
section 502(b)(10) authorizes certain types of changes w t hout
permt revisions. These changes are discussed in section V.E. of
this preanble. To avoid confusion, EPA is no |onger using the
term "section 502(b)(10) changes" because it may continue to be
associated with the narrow definition used in the original
part 70.
D Of-Permt Changes

In the August 1995 notice, EPA proposed to delete
88 70.4(b)(14) and (15). Section 70.4(b)(14) provided that a
State could allow a source to nake a change w thout a permt

revision, if the change was not addressed or prohibited by the
existing permt, and if the change was not one of those listed in
8 70.4(b)(15), i.e., a requirenent under title IV or nodification
under title | of the Act. Changes made pursuant to 8 70.4(b)(14)
were called "off-permt" changes, because the permt was not
revised until it was renewed, instead of at the tinme the change
was made. Thus, the requirenents to which the change was subj ect
remai ned off of the permt, or off-permt, until renewal.

Section 70.4(b)(15) provided that any source making an off-permt
change nust submt a notice at the tinme of the change that
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descri bed the change, the change in em ssions or pollutants, and
the applicable requirenents that would apply. Of-permt changes
were not eligible for the permt shield.

The preanble to the August 1995 notice stated that the need
for off-permt provisions would be greatly reduced by provisions
of the proposed revisions which allow for rapid incorporation of
changes that have undergone State review prograns, and al so by
the provisions of the "notice-and-go" process. The preanble
stated EPA' s belief that the proposed elimnation of off-permt
provi sion would ensure that the permt is a contenporaneous and
conprehensi ve sunmary of all applicable requirenents, which is
consistent wwth the statutory purpose of title V and favored by
nost permtting agencies.

Comments by permtting agencies were generally in favor of
the proposal to elimnate the off-permt provisions, because nost
State and | ocal regul atory agencies have traditionally viewed
permts as allowing only those activities that are expressly
stated in the permt, and as disallowing activities that are not
expressly stated in the permit without a permt revision.
| ndustry comrenters favored retaining the off-permt provisions,
al t hough many of them agreed that the need for an off-permt
provi sion should be greatly reduced if the proposed streanlined
permt revision processes are adopted. Several comenters
favored retaining off-permt provisions for changes that are
expressly exenpt froma State's m nor NSR program since changes
exenpt from NSR are not relied on by the SIP for attainment or
mai nt enance of anbient standards. |In these commenters' view, the
mai n purpose of title Vis to assure conpliance with the SIP
Therefore, allowi ng changes that are exenpt fromthe SIP' s NSR
programto remain off-permt is appropriate for the purposes of
title V.

One industry comenter articul ated several argunents that
the comenter believes conpel EPA to retain the off-permt
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provi sions. The commenter contends that title V requires only
that a permt agency "have adequate authority" in its |legislation
to "issue permts and assure conpliance by all sources required
to have a permt under this title wth each applicabl e standard,
regul ation or requirenment under this Act" (section 502(b)(5)(A)).
The comenter also noted that section 504(a) of the Act requires
that each permt "issued" under title V nust have enforceabl e

em ssion limtations and standards, etc. to assure conpliance

wi th applicable requirenments. The commenter believes that both
of these sections are net if a part 70 permt at the tinme of
initial issuance or renewal contains all then-applicable

requi renents, and the permtting agency has anple authority to
ensure that it does. The comrenter believes neither section
requires that part 70 permits be continuously revised. In
addition, the commenter contends that sections 502(b)(9) and
502(b) (10) of the Act both reflect a "strong Congressional intent
for certainty and repose" during the part 70 permt term unless
there are strong reasons for a permt revision. The comrenter

al so believes that concerns by regul atory agenci es about the
effect of off-permt changes are m spl aced, and asserts that
operating permts issued under State law, and State-only ternms in
part 70 permts are not constrained by part 70.

In response to comments that off-permt provisions should be
retai ned for changes exenpt from State m nor NSR prograns, the
Agency di sagrees, on the grounds that title V requires permts
that "assure conpliance with applicable requirenents of this Act,
including the requirenents of the applicable inplenmentation plan”
(section 504(a)). Consequently, the Agency believes that a
part 70 permt nust assure conpliance with not just the SIP, but
with all applicable requirenents. |If changes that are exenpt
froma State's mnor NSR program are subject to applicable
requi renents such as NSPS or MACT standards, or to the provisions
of State prograns under sections 112(g) or 112(1), as sone of
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them are, the Agency believes the permt nust assure conpliance
with these requirenents as well as it would assure conpliance
with requirenments that are subject to NSR  Thus, the Agency

di sagrees that exenption from State m nor NSR prograns i s an
adequate rationale for retaining off-permt provisions.

The EPA al so disagrees with the comment that the
requi renments of sections 502(b)(5)(A) and 504(a) of the Act are
met if the permt contains all then-applicable requirenents at
i ssuance or renewal, and the permtting authority has anple
authority to ensure that it does. The requirenents of
502(b) (5)(A) cited by the commenter require that the permtting
authority have authority to issue permts and assure conpliance
with "each applicable standard, regul ation or requirenent,"” which
means, as the Agency reads it, that each tine a change is nade to
whi ch an applicable requirenent applies, the permt nust be
revised to "assure conpliance wth that applicable requirenent on
an ongoi ng basis, unless the permt already provides for
conpliance wth that applicable requirenent.

In the Agency's view, the best way to assure conpliance with
each applicable standard, regul ation, or requirenent of the Act,
as section 502(b)(5)(A) requires, is to require that the permt
be revised each tine a change triggers an applicabl e requirenent,
except where the permt already conplies with the applicable
requi renment by containing the ternms inplenmenting the requirenent
or ternms providing for advance approval of the change wi thout a
permt revision. |If the Agency were to follow the commenter’s
suggestions, then it would not require States to revise permts
at all during the termof the permt, except for reopening the
permt to satisfy the requirenents of section 502(b)(9), i.e.,
that the permt be reopened to add new y-pronul gat ed
requi renents. The EPA does not read the ongoing obligation to
assure conpliance with each standard, regulation, or requirenent
when applicable to permt such a result. On the contrary, the
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Agency believes that a principal objective of title Vis to
assure conpliance with all applicable requirenents of the Act,
not only those recognized at the time of issuance or renewal, but
al so those that apply to changes nmade during the termof the
permt. Although this approach results in the |oss of sone
flexibility to permttees, elimnating the off-permt provisions
gai ns substantial environnent benefits since conpanies nust
certify conpliance annually with applicable requirenents that
previously were off-permt. Consequently, a conpany nust certify
conpliance wth requirenents to which it becones subject up to 4
years earlier than it would have under the off-permt provisions.

Regardi ng the coment that sections 502(b)(9) and 502(b) (10)
of the Act reflect a Congressional intent to avoid permt
revi sions, the Agency agrees that Congress intended that part 70
prograns should, and in the case of section 502(b)(10) in limted
ci rcunst ances nust, provide ways to avoid permt revisions
al together. However, these provisions nust be read consistently
with the requirenents that title V nust assure conpliance with
all applicable requirenents of the Act. The EPA believes that
elimnating the off-permt provisions is the best way to
reconcil e these requirenents.

Finally, the Agency enphasizes that elimnation of the off-
permt provisions affects only those changes nmade by the
permttee that trigger newly applicable requirenents. These
changes, which were previously off-permt, nust now undergo the
rel evant permt revision procedures of 88 70.7(d), (e), (f), or
(g). In contrast, deletion of the off-permt provisions does not
af fect applicable requirenents that are adopted during the term
of the permt, since these are subject to the reopening
provi sions under 8 70.7(j) under today's part 70 revisions.

Consi stent with section 502(b)(9), applicable requirenents
pronul gated after issuance of the permt nust undergo the permt
reopeni ng procedures of 8 70.7(j)(2) if 3 or nore years renmain on
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the termof the permit. |If less than 3 years remain on the
permt, States nmay reopen the permt to incorporate newy-
pronul gated requirenments, but are not required by part 70 to do
So.
E. Changes Under Section 502(Db)(10)

The previously discussed changes to 8 70.4 have altered

provi sions that bear on the Agency's interpretation of section
502(b) (10). As noted in section V.A of this preanble, section
502(b) (10) of the Act should not be read to require States to
change applicable requirenents to all ow advance NSR or em ssions
caps that replace current requirenents. |In addition, as noted in
section V.B. of this preanble, EPA believes that em ssions cap
requi renents provide an appropriate nmeans of inplenenting section
502(b) (10), but should not be required where such caps woul d
conflict with applicable requirenents. |In preanble section V.C
EPA states that the provision for sources to nmake unil ateral
changes that contravene part 70 permt ternms isS an inappropriate
means for inplenmenting section 502(b)(10) consistently with other
provisions of the Act. Finally, as explained in section V.D.
above, EPA does not believe that the current off-permt
provi sions are consistent wwth all title V requirenents, and the
Agency is therefore deleting them as proposed.

Section 502(b)(10) nust be read consistently with title V's
requi renment to assure conpliance with all applicable
requi renents, as contained in such provisions as 502(b)(5)(A and
504(a). The Agency believes that a consistent reading of the Act
and proper inplenmentation of all its requirenents would not be
achi eved by any of the readings di scussed above, or by any other
overly broad reading of section 502(b)(10). The EPA believes
that section 502(b)(10) is properly inplenented through the
foll ow ng provisions of 8§ 70.4(b)(12).

First, 8 70.4(b)(12)(i) provides for permtting authority to
include in a permt ternms for trading under an em ssions cap,
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upon request by a permttee, provided the conditions of the
paragraph are nmet. Permt terns and conditions allow ng changes
that lead to em ssions increases and decreases pursuant to
tradi ng under the em ssions cap inplenment section 502(b)(10) in
EPA's view, so long as the conditions of 8§ 70.4(b)(12)(i) are net
to assure conpliance with other requirenents of the Act. Second,
8§ 70.4(b)(12)(ii) provides for changes that trade em ssions

i ncreases and decreases under the inplenentation plan, where such
em ssions trades are provided for under the inplenentation plan,
so long as the conditions of the paragraph are net.

Finally, 8 70.4(b)(12) allows changes within a permtted
facility wthout requiring a permt revision, if the changes are
not nodifications under any provision of title | of the Act, the
changes do not exceed the em ssions allowabl e under the permt,
and the remaining requirenents of 8 70.4(b)(12) are net. For the
reasons di scussed above, one such requirenent is that any changes
al l oned pursuant to 8 70.4(b)(12) shall not contravene or
otherwi se violate terns or conditions of the permt or any
applicable requirenent. This requirenent has been added to the
regul atory | anguage to reflect this intent.

The EPA believes that the flexibility afforded by title Vis
met not only through the above interpretation of 502(b)(10), but
al so through the streamined permt revision system being
established in today's rul emaking. The permt revision system
provides that, in many cases, changes that neet the criteria in
section 502(b)(10) (i.e., changes that are not title I
nodi fications and do not increase em ssions all owabl e under the
permt), but that nonetheless trigger new applicable requirenents
and require permt revisions, may be processed through procedures
nore stream ined than those included in section 502(b)(10). In
short, the streanmlined permt revisions process may require no
revision or delay in many instances where changes under section
502(b) (10) otherw se woul d have required 7-day advance
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notification prior to the proposed changes.

Finally, EPA believes that the flexibility afforded by
title V extends to alternative operating scenarios, including
advance approvals. This approach offers an excellent neans to
assure that the Act's objectives to assure conpliance with
applicable requirenents and to mnim ze delay associated with
permt revisions are achieved consistently. Therefore, EPA
believes that the interpretation of section 502(b)(10) taken
today, together with the streanmlined permt revision system and
expanded opportunities for alternative operating scenari os,
adequately provides for operational flexibility, yet renains
consistent wwth the other requirenents of title V.

F. Tinme Period for Judicial Review

In the August 1994 notice, EPA proposed to require States to
extend the maxi mum |l ength of the time period for filing petitions
for judicial review after a permt action. The original part 70
in 8 70.4(b)(3)(xii) specifies a tinme period of 90 days, or such
shorter tine as the State shall designate. Several petitioners
noted that some existing State or |ocal statutes provide for
| onger periods and argued that it was inappropriate for the
Federal governnment to require States to shorten these statutes.
The EPA agreed and proposed to extend the maximumtine period to
125 days, which the Agency believed would not require any State
or local agency to revise its statutes of limtation.

Ten i ndustry comrenters opposed this proposal. One argued
that 90 days is anple tinme for filing since potential petitioners
will generally know i medi ately upon permt issuance whether they
plan to petition or not. This commenter and others noted that
this time period should be bal anced agai nst the need for
finality. They feel that 125 days is too long in light of the
position that the sources' potential liability during this tine
will effectively prevent them from securing financing, making
contractual conmm tnents, and actually operating any change (even
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one that was made via an otherw se strean i ned process).

Finally, one commenter argued that the period should be shortened
to 60 days to be consistent with section 307 of the Act, which
governs EPA promnul gation of rules and standards.

The EPA acknow edged in its proposal the need to ensure
finality of permt actions, noting that this was the basis of the
90-day Iimt in the original part 70. However, EPA does not
beli eve that extending the maxinmumtine period to 125 days
significantly undermnes this finality. Part 70 does not
preclude States from adopting shorter periods for review
Furthernore, the Agency is not aware of any State or | ocal
permtting authority who has | engthened or plans to lengthen its
statute of limtations as a result of this change to the part 70
regul ations. The EPA stands by its position of mnim zing
di sruption to existing State statutes and is finalizing the
change as proposed.

The EPA noted in the 1994 proposal, and notes today, that
t he maxi mum period of 125 days for judicial review under part 70
woul d not preclude States from adopting shorter periods.

However, EPA wi shes to clarify that it also believes that the
judicial reviewtinme period has an inplicit mnimmlength as
well. In developing the part 70 regul ations, EPA elected not to
include an explicit requirenent for the mninmumlength for
judicial review period. However, EPA notes that sone opportunity
for judicial review nust be provided according to

section 502(b)(6) of the Act. If an extrenely short tinme period
is adopted, it would not constitute a valid opportunity for
judicial review, and EPA could not approve the State program
Therefore, EPA wi shes to discourage States from adopting judici al
review time periods which are unreasonably short.

G InterimApproval Criteria

Section 70.4(d)(3) contains the criteria EPA uses to
determine if a programis eligible for interimapproval. Two
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revisions were proposed in August 1994 for that section. The
revision to paragraph (d)(3)(ii), promulgated on June 20, 1996
(61 FR 31443), allowed EPA to grant interimapproval to prograns
that did not include m nor NSR changes as applicable
requirenents.

The ot her proposed change, to paragraph (d)(3)(iv), would
have all owed EPA to grant interim approval to prograns that
al l oned m nor NSR changes to be classified as mnor permt
revisions and thereby be exenpted frompublic review. M nor NSR
changes could not be classified as mnor permt revisions because
they were interpreted to be title | nodifications. The criteria
for what may be classified as a mnor permt revision excludes
title | nodifications. Since that proposal, EPA has adopted the
position that title |I nodifications do not include m nor NSR
changes thus allowing themto be classified as mnor permt
revi sions and maki ng the proposed change to paragraph (d)(3)(iv)
unnecessary. That change, therefore, will not be adopted.
VI. Changes to Section 70.5
A. Insignificant Activities

I n August 1994, EPA proposed to add a sentence to § 70.5(c)
to clarify its existing policy for counting the em ssions of

insignificant activities and em ssions levels in mjor source
determ nations. This sentence specified that "no em ssions from
an activity or emssions unit at a source may be di scounted when
determ ning maj or source status."”

Five comenters submtted comments on this provision (2
regul atory agencies and 3 industry representatives). The
regul atory agencies stated that they believed that the sentence
would require all fugitive em ssions and all em ssions of section
112(r) substances to count toward major source status in conflict
with the definition of major source and the applicability
provisions of the current part 70. Industry comenters al so
stated that the proposal would interfere with the current
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definition of major source because the definition does not
require insignificant activities to be included in major source
determ nati ons.

In response to commenters, EPA would like to clarify that
proposed 8 70.5(c) would not have affected how fugitive
em ssions, section 112(r) pollutants, or other types of em ssions
woul d be treated in major source determ nations under part 70.
Thi s proposed provision was intended to clarify that em ssions or
em ssions units designation as "insignificant" should not be
categorically excluded frommmajor source applicability
determ nations. The determ nation of major source status is
separate from and occurs prior to, the determ nation of how
activities or emssions are addressed in the permt application
in 8 70.5. The EPA believes that, while proposed § 70.5(c) may
have been worded too broadly or inprecisely, it is clear fromthe
context of the provision that em ssions designated as
"insignificant" are only "exenpt" fromcertain application
content requirenents. The |ack of specific reference in the
definition of major source to "insignificant"” em ssions does not
mean that all such em ssions should be either excluded or
included in major source determ nations. Moreover, the final
definition of major source specifically addresses how fugitive
em ssions and section 112(r) em ssions are counted in major
source determ nations. The EPA proposed this | anguage because it
canme to EPA's attention that many industrial representatives and
a few States were m sreading the provisions of 8§ 70.5(c)
concerning insignificant activities to affect major source
determ nations, and there was potential for resulting program
deficiencies which could affect EPA's approval of State permt
program subm ttals.

The EPA continues to believe that em ssions should not be
excl uded from maj or source applicability determ nations solely on
the basis that they are deened "insignificant" under the
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provisions of 8 70.5(c) and that part 70 should include |anguage
to clarify this point. Accordingly, today's revisions retain
this provision with mnor wording changes to clarify its original
i ntent.
B. Certification Language

In its August 1995 notice, EPA proposed to revise the

| anguage of 8§ 70.5(d) that requires the responsible official to
certify the truth, accuracy, and conpl eteness of each part 70
application form report, or conpliance certification. This
proposal was intended to address issues raised by several State
and | ocal governnments in their petitions for review of part 70 as
to what certification | anguage woul d be appropriate for the
responsible official to use to nake this certification. The
governmental petitioners were concerned that EPA was requiring
certification | anguage different fromthat required by the
Nat i onal Pol lutant Di scharge Elimnation System (NPDES) under the
Cl ean Water Act, since they read the original part 70
certification | anguage as potentially establishing a | ess
rigorous standard for the inquiries on which certifications were
to be based. Beyond that, they noted that the neaning of the
NPDES | anguage of 40 CFR 122.22(d) had been well established over
the years of its use, and that the neaning of the different

part 70 | anguage would not be clear until it had been deci ded by
the courts. After careful review, EPA proposed certification

| anguage simlar to that found in the acid rain regul ati ons
promul gated under title IV of the Act at 40 CFR 72.21(b)(2),

whi ch EPA expl ai ned was nodel ed on t he NPDES | anguage.

State and industry commenters objected in general to the
proposed revisions to the certification | anguage, they opi ned
that the original part 70 | anguage was adequate to assure
responsi bl e officials conduct thorough inquiries before signing
the certification, and they believed revisions to the original
part 70 | anguage woul d be disruptive to States and create
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confusion that would interfere with the inplenentation of

title V. Several other commenters believed that the proposed

| anguage was significantly nore stringent than the NPDES

| anguage, that part 70 should track NPDES nore closely, and they
suggested revisions to part 70 to nake it nore consistent with
NPDES. Whet her conmmenters thought the original part 70 | anguage
shoul d be retained, unchanged, or revised to be nore consi stent
w th NPDES, they were opposed to the proposal |anguage requiring
the responsible official to "personally exam ne" and be "fam i ar
with," the statenents and information submtted in the docunent
and its attachnents.

Part 70 has been revised to make the certification | anguage
of 8§ 70.5(d) nore closely track the NPDES certification | anguage
of 40 CFR 122.22(d). Although the certification |anguage used by
the acid rain programis appropriate for those purposes, EPA
beli eves the nore appropriate | anguage for part 70 purposes is
t he | anguage used in the NPDES program The EPA believes the
NPDES and title V prograns are simlar in ternms of conplexity of
information that nust be included in forns and reports, and thus
t he NPDES program provides a better nodel for sources to certify
the truth, accuracy, and conpl eteness of forns and reports.
Since title Vis such a broad programthat applies to each
em ssions unit at maj or sources, EPA agrees with commenters that
t he phrases "personally exam ne" and "be famliar with" in the
proposed part 70 certification | anguage woul d have required
responsible officials, who are relatively high-1level managers
under the definition of "responsible official" in part 70, to
certify a potentially |arge anount of detailed information. The
EPA agrees with comenters that this would have been beyond the
normal scope of their know edge and responsibilities. The
revised part 70 allows responsible officials to base their
certifications on the opinions of technical staff who may be
subject matter experts in the areas for which information is
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being collected and reported. In addition, EPA believes the
revised part 70 requires the responsible official signing the
certification to take reasonable steps to ensure that what he or
she signs is true, accurate, and conplete, not whether it

provi des a sufficient basis for a court to decide a question of
law in the official's favor. The EPA believes differences in

| anguage between the proposed part 70 and NPDES certification

| anguage woul d have inplied differences in neaning, and thus,
today's revisions wll result in the part 70 | anguage being
interpreted nore consistently with the simlar NPDES | anguage.
VI1. Changes to Section 70.6

A. Weekly Reporting of Alternative Scenarios

The original part 70 required sources, contenporaneous wth
maki ng a change fromone alternative operating scenario to
another, to record the operating scenario to which it is
switching in alog at the permtted facility. As a point of
clarification, alternative operating scenarios are the various
met hods of operation, configurations, etc., that are contained
in, and allowed by, the permt. The permt nust include
nmoni toring provisions adequate to denonstrate conpliance with
each scenari o.

The EPA proposed to revise 8 70.6(a)(9)(i) in August 1994 to
require sources to send the permtting authority a weekly notice
of any changes in operating scenarios. |In addition, the proposal
provi ded that no weekly notice was required if nonitoring records
could be used to determ ne the operating scenario (because the
different operating scenarios would utilize distinctly different
nmoni t ori ng whi ch would be indicative of the specific operating
scenario). Industry comenters voi ced opposition to the proposed
requi renents for notification of changes in operating scenari os
as burdensone and unnecessary.

The EPA agrees with comenters that the weekly notice would
be too burdensonme. Thus, the revisions to part 70 do not require
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State permtting prograns to require sources to provide weekly
notification to permtting authorities of changes in operating
scenarios. Part 70 does retain the requirenent that sources

mai ntain an onsite | og of changes in operating scenari os.
However, the provisions of 8§ 70.6(a)(6)(v) do provide that
permtting authorities may request any information (which could
i nclude informati on concerning changes in operating scenarios) in
witing fromany source when the permtting authority believes
such information will help themto determ ne conpliance with the
permt.

B. Energency Defense

1. Background

The August 1995 notice solicited conment on the energency
defense provided in 8 70.6(g) that set forth the terns of an
affirmati ve defense that States could include in part 70 permts
at their discretion. The defense applied to violations of
t echnol ogy-based em ssions limts that are unavoi dably caused by
"any situation arising from sudden and reasonably unforeseeable
events beyond the control of the source, including acts of
God...." Section 70.6(g) did not cover start-ups, shut-downs,
and preventative maintenance conditions. The petitioners in CAP
v. EPA sharply disagreed about the breadth of the defense and
whet her such a defense was appropriate. |In the August 1995
notice, EPA solicited comment on nunerous aspects of the defense,
including (1) whether the defense should be avail able solely for
emssion limts established in the part 70 permt; (2) whether
EPA should allow a start-up, shutdown, nalfunction (SSM defense
for emssion limts established in the part 70 permt; (3)
whet her part 70 should allow States to grant sources tenporary
aut hori zation to make a change without a permt revision, as
needed to protect public health or welfare in energencies; and
(4) the advantages and di sadvantages of a uniformdefinition of
upset or energency across the water and air permtting prograns.
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Each of these topics is discussed bel ow
2. Enmergency Defense for Part 70-Only Permt Terns
a. Summary of the Proposal on Energency Defense

In the August 1995 notice, at 8 70.6(g)(2), EPA proposed to
narrow the applicability of the enmergency defense to em ssions
limtations established in the first instance by the part 70
permt. The preanble noted that the NSPS and MACT gener al
provi sions and nost SIP's do not provide an energency defense,
per se. The Agency was concerned about whet her an energency
defense applicable to such limts would slow the devel opnment of
t echnol ogy or make enforcenent slower and | ess sure. The EPA was
al so concerned about the effect of a generic energency defense on
State-established emssion [imts and State enforcenment goals.
Finally, EPA was concerned about overlaying an energency defense
for standards where a conscious decision not to provide one had
been made in the standard setting process (e.g., where a | onger
averaging tinme for determ ning conpliance was established in a
standard as a neans of providing for startups, shutdowns, and/or
mal f uncti ons).

The Agency solicited conment on whether to limt the
avai lability of the energency defense to part 70-only provisions,
while noting it was still an open question as to whether part 70
can and shoul d provide an energency defense at all. The notice
identified several types of emission limts that woul d be
devel oped for the first tinme in part 70 permts and noted that
sonme of those |imts net the proposed definition of technol ogy-
based Iimts, i.e., the stringency of the l[imts are based on
determ nations of what is technologically feasible, considering
rel evant factors.
b. Summary of Comrents on Energency Defense

One environnmental group commented that the overlay of an
energency defense in a part 70 permt provision would be an
unl awful nodification of the applicable requirenent, that the
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def ense was not necessary, and at nost it should be limted to
terms that are found only in (i.e., established by) part 70
permts.

On the other hand, nunerous industry comenters strongly
asserted that the defense should broadly apply to health-based
standards as well as technol ogy-based standards and to standards
created in a Federal or State rule, as well as to requirenents
established solely in the part 70 permt. They contended that a
def ense shoul d be avail abl e when sources rely on technol ogy to
conply with standards under the Act because it is unfair to
penal i ze a source when technology fails due to circunstances
beyond the control of the source. A commenter asserted that
because the energency defense was discretionary, there is no need
for concern that the defense woul d decrease the stringency of
previ ously established standards or woul d have an adverse affect
on technol ogy forcing or enforcenent strategies. Commenters
of fered several reasons why reliance on prosecutorial discretion
is insufficient protection for industry in energency situations.
First, there is no guarantee that EPA or the State woul d choose
to exercise this discretion in an energency. Second, there
remains the possibility of citizen suit. Third, many existing
st andards were devel oped prior to the 1990 Anendnents, which
i ncreased EPA's penalty authority for violations and increased
the visibility of violations by requiring increased nonitoring,
recordkeepi ng, and reporting. One commenter asserted that an
upset defense is legally required for all technol ogy-based
limts. Finally, a comenter suggested that the enmergency
def ense shoul d be mandatory, not discretionary.

c. D scussion of Energency Defense
Def ense not retained for Federal standards. Although EPA

has carefully wei ghed concerns fromindustry comrenters regarding
t he emergency defense, EPA believes that the energency defense
shoul d not be extended to federally-pronmulgated requirenents. In
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general, EPA believes that its authority under title V to provide
for affirmative defenses for violations of permt terns is
limted. The statutory |anguage of title V does not authorize
establ i shing exenptions fromrequirenents established pursuant to
ot her Act provisions. (As noted in prior Federal Register notice

di scussions on this topic, EPA believes general authority exists
to establish provisions (such as an affirnmative defense)
addressing the limts of technol ogical controls in the title V
permtting programif EPA failed to consider these concerns when
devel oping the underlying requirenent.) However, where the

rul emaki ng establishing a limt does consider the limts of
technol ogi cal controls, there is at best a questionable basis in
law, and no conpelling basis in policy, for providing additional
or different provisions under title V, even if the defense is
avai l abl e at the discretion of the State. Accordingly, the
August 1995 notice indicated that there was little or no basis
for providing a SSM defense in part 70, since EPA believes it has
considered the failure of technology in setting the major

t echnol ogy- based standards under the Act (NSPS and MACT), or at a
m ni mum has given comenters on those standards an opportunity
to show that provisions to account for technology failures should
be incorporated into those standards. For this reason and
because the enmergency defense in 8 70.6(g) overlaps with the
protection of the SSM def enses and exenptions in existing
federal | y-promul gated standards, EPA believes that no further

def ense shoul d be extended through the permt for Federal

t echnol ogy- based standards. The EPA believes that with respect
to Federal technol ogy-based standards, sources should have a

| evel playing field in which sources that are subject to NSPS and
MACT standards nay avail thenselves of the sane defense

regardl ess of the source's |location, an objective that is
undercut by providing States discretion to adopt an additi onal
defense. As to Federal health-based standards, EPA does not
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believe it has the authority to provide a defense for such
standards, as is expl ai ned bel ow.
Defense retained for certain SIPlimts. The EPA believes

that the energency defense should be retained for certain State
limts. Some SIP's do not contain provisions that provide
sources relief fromviolations during SSMconditions. 1In
addition, sonme SIP provisions are narrowmy drawn to provide
significantly less relief when technology fails than woul d be

al | oned under the SSM provi sions of the NSPS and MACT st andards.
Thus, while the energency defense in the original §8 70.6(g) was

| argely redundant with the SSM exenption for NSPS and MACT
standards, there was less overlap with State SIP rules. The EPA
is aware that few SIP's address energenci es per se (as opposed to
SSM condi tions), other than those that have been revised to

i ncor porate defenses designed to bring the permt programinto
conpliance with 8 70.6(g). For these reasons, EPA believes it is
appropriate to retain the energency defense for technol ogy-based
SIP provisions, again at the discretion of the State. The fact

t hat technol ogy-based standards contribute to the attai nnent of

t he heal t h-based NAAQS or help protect public health fromtoxic
air pollutants does not change their character as technol ogy-
based standards. (On the other hand, if Federal standards such
as NSPS or MACT standards are incorporated into the SIP by a
State as a State standard, the incorporation does not alter the
fact that the energency defense would be inapplicable to permt
terms and imts based on those standards.) The EPA w il | eave
it to those States to decide in the first instance whet her
extendi ng the defense to technol ogy-based limts in the SIP would
have any effect on State goals regardi ng enforcenent and the
devel opnent of technol ogy. States nust al so account for the

10 For exanple, the Louisiana SIP does not contain a start-up,
shut - down, nmal function provision per se but requires notification
of certain energency occurrences or upsets. LA LAC 33:111.927.
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effects of extending the defense in their attainnment
denonstrati ons.

Heal t h- based standards. The EPA does not agree that it has
the authority to or that it would be appropriate to create in

part 70 an energency defense to health-based standards. The
energency defense is inapplicable to standards set w thout regard
to technol ogical feasibility, such as NESHAP, and to State rules
or permt terns (such as limts that result from nodeling
exercises) for which the permtting authority directly |inks
conpliance to attai nnent of the NAAQS or the achi evenent of a
heal t h- based standard. Even for heal th-based standards, however,
EPA agrees that as a matter of exercising its enforcenent

di scretion, it may be inappropriate for EPA to inpose a penalty
for sudden and unavoi dabl e mal functi ons caused by circunstances
entirely beyond the control of the source. |Indeed, EPA has often
used its enforcenent discretion by declining to seek penalties in
such cases. However, case |aw and Agency policy have

consi stently recogni zed that exenptions and affirmative defenses
shoul d not be available for violations of health based standards.
See nmenorandum from Kat hl een M Bennett, Assistant Adm ni strator
for Air, Noise and Radi ation, dated 2-15-83, entitled "Policy on
Excess Em ssions During Startup, Shutdown, Mintenance, and

Mal functions” (hereafter "Bennett nmenorandum). To all ow
exenptions and affirmati ve defenses to health-based standards for
peri ods of excess em ssions can pose a threat to national anbient
air quality standards and other requirenents, such as pre-1990
NESHAP, where health consi derati ons were consi dered paranmount to
failures of technol ogy.

The EPA's policy is to use an enforcenent discretion
approach for exceedances of health-based standards due to sudden
and unavoi dabl e mal functi ons. The EPA generally considers
several criteria for the exercise of that discretion, including
but not limted to a requirenent that the control equi pnent was
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mai nt ai ned and operated in a manner consistent with good
practices for mnimzing em ssions, that repairs were
expedi tiously conpl eted, and that excess em ssions were
m nimzed. The EPA disagrees that this approach is unfair to
i ndustry and notes that industry has not docunented in the record
i nstances of unfair enforcenent actions to support their
concerns. Although industry commenters have rai sed the prospect
of nunerous citizen suits as grounds for an energency defense,
coment ers provi ded not hi ng beyond specul ati on that sources m ght
be subject to unreasonable penalties for violations of standards
during energencies. Even so, EPA believes that nuch of
i ndustry's concern about citizen suits should be allayed by the
retention of the energency defense for State technol ogy-based
[imts.

| ncreased nonitoring, recordkeeping, and reporting

requi renents. The EPA does agree that violations will becone

nore apparent to permtting agencies and to the public as a
result of the nonitoring, recordkeeping, and reporting

requi renents of part 70, but disagrees that this is a valid
reason for enlarging the defense to include health-based
standards. To the contrary, better enforcenent is one of the key
objectives of title V and the 1990 Anendnments. A primary benefit
of the title V programis that it clarifies which requirenents
apply to a source, including reporting requirenents. As a
result, the source, States, EPA, and the public can better
understand the requirenments to which the source is subject,

whet her the source is neeting those requirenments, and the reasons
for any periods of nonconpliance. The title V program was
designed to increase source accountability and enhance conpli ance
and enforcenent. Also, wth respect to the concern about higher
penal ti es subsequent to passage of the 1990 Anendnents, EPA does
not agree that higher penalties in and of thenselves would
justify a defense agai nst enforcenent actions for sources that
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exceed emssion limts. Such a defense would be contrary to the
intent of the Act to increase conpliance through the Agency's and
citizens' expanded enforcenent authority.

Ener gency defense not required for all technol ogy-based

standards. The EPA disagrees that it is required to extend an
"upset"” defense to all technol ogy-based standards. The commenter
relies on case law involving the Cean Water Act in which the
courts have required EPA to provide an "upset"” defense which is
simlar to both the enmergency defense provided by 8 70.6(g) and
to the SSM exenpti ons and defenses that are contained in nunerous
exi sting requirenents. As stated in the August 1995 notice, the
rel evant case lawis split. Wile several courts have required
EPA to provide an upset defense to address the fallibility of

t echnol ogy, other courts have not, out of concern that such a
def ense was inconsistent with Congress's intent that technol ogy-
based effluent Iimts force technol ogi cal devel opnent and that
enforcenment of such [imts be swft and direct. See 60 FR 45559
for a further discussion of relevant cases. Furthernore,
commenters did not denonstrate or even allege that specific

exi sting Federal standards have failed to account for the
fallibility of technology.!* The EPA is not aware of Federa
standards that are lacking in this respect. |If they were, the
nore rational solution would be to address the probl emthrough
revisions to each standard, rather than an across-the-board fix
that treats all standards alike regardl ess of whether the
under |l yi ng standards have al ready accounted for technol ogi cal

1A commenter was concerned that sone control technol ogy gui dance
docunents (CTG |ack SSM provisions. However, CIG s are gui dance
docunents, not standards. Therefore, CIG s set forth presunptive
control requirenents but do not necessarily address all aspects
of aregulation. States are free to rely on the CIGin
developing limts in their SIP's. Furthernore, to the extent the
State and EPA determ ne is appropriate, the State may include
l[imted exenptions and defenses based on the fallibility of

t echnol ogy.
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fallibility.
Limts created in the part 70 permt. The August 1995

notice indicated that where the part 70 permt itself creates the
requi renent, an energency defense nmay be appropri ate.
Requirenments created in part 70 permts include technol ogy-based
[imts pursuant to sections 112(g) and 112(j) of the Act and
alternative limts pursuant to 8 70.6(a)(1)(iii) and section
112(1) of the Act, which may or may not be technol ogy-based, as
expl ai ned bel ow.

Oher limts that are set in the permt include limts under
section 112(i)(5) of the Act and limtations on PTE. These do
not neet the definition of technol ogy-based standards because
they are not based on a determ nation of what is technologically
feasi ble. Accordingly, the energency defense does not apply to
such terns. However, 8 70.6(g) does not |limt State authority to
fashion appropriate limts on nmass em ssions. States may have
authority under State |aw to account for SSM or energency
condi tions when creating these limts. |If so, the fact that the
State part 70 program does not authorize the enmergency defense is
irrelevant. However, EPA notes that since PTE and section
112(i)(5) limts are designed to |limt annual nass em ssions
bel ow t he maj or source thresholds, the effect of em ssions during
enmergency or SSM events on the threshold nust be consi dered
(1.e., wll thelimt, taking into account its emergency or SSM
provi sions, effectively keep the source bel ow the rel evant annual
em ssions threshol ds).

For alternative standards under 8§ 70.6(a)(1)(iii) and
section 112(1), in general, the Agency believes that the
establ i shment of an exenption or affirmative defense is
appropriate only where the standard for which the alternative is
devel oped contains such an exenption or defense. Absent such a
defense in the original requirenent, a source would need to show
that an alternative requirenment containing a defense was, despite
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its defense, equivalent to the original requirenent. Whether
equi val ency coul d be denonstrated depends on whet her em ssions
during mal functions or energencies can be estinmated and factored
into the equival ency determnation. |If an alternative with an
exenption or defense can be shown to be equivalent, then part 70
may authorize it. Conversely, an alternative with a defense that
cannot be shown to be equival ent could not be approved by EPA

After considering whether to extend the energency defense to
limts established pursuant to 112(g) and 112(j), EPA was unabl e
to justify providing the defense to limts under 112(g) and
112(j) when it would not be available to those set under 112(d).
As stated above, EPA does not believe it is appropriate to retain
t he emergency defense for MACT standards because EPA consi dered
the failure of technol ogy when setting the standards and because
the defense is largely redundant with the SSM exenption t hat
applies to MACT standards. The EPA believes it would be unfair
if a source that is subject to 112(g) is granted an energency
def ense but the sane type of source with the sane nodification
woul d be denied the defense if its nodification occurred after
the 112(d) standard is effective.

An energency defense for limts established pursuant to
112(g) and 112(j) would be largely redundant since part 63
provi des a mal functi on exenption for "any sudden, infrequent, and
not reasonably preventable failure of air pollution control
equi pnent, process equipnment, or a process to operate in a norna
or usual manner." The exenptions provided for in the general
provi sions may be applied to 112(g) and (j) requirenents. The
EPA bel i eves that nost conditions that qualify as energencies
woul d al so qualify as mal functions as defined in part 63. For
the remai nder, natural disasters, EPA believes that enforcenent
di scretion would prevent the source fromunfairly being held to a
standard with which it was inpossible to conply. The EPA and
States can consider any denonstration by the source that the
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excess em ssions were due to an unavoi dabl e occurrence in
determ ni ng whet her any enforcenment action is required. Wth
respect to industry's concern about citizen suits, EPA is not
persuaded by comments fromindustry that there is cause for
significant concern during natural disasters that would not
ot herwi se be covered by the SSM exenption applicable to MACT
standards. Wen a natural disaster such as flood or earthquake
or other legitimate energency causes a source to exceed its
emssion limts, EPA believes citizens are unlikely to initiate
enforcenent actions. Should this prove not to be the case, and
shoul d courts in such actions decline to exercise their
discretion to not inpose penalties under such extenuating
ci rcunst ances, EPA would reconsider its position.
3. Start-Up, Shut-Down, Ml function Defense for Part 70-Only
Permt Terns
a. Summary of the Proposal on SSM Def ense

In the August 1995 notice, EPA proposed to allow States to
extend a SSM defense to technol ogy-based limts established in
the part 70 permt. It solicited comment on whether such a
def ense shoul d be conditioned on the submttal of and adherence
to a plan like that required in § 63.6(e)(3).
b. Summary of Comrents on SSM Def ense

Comrenters generally supported extending a SSM def ense to
t echnol ogy- based requirenents established in the part 70 permt.
They asserted that such a provision would renpbve any doubt that
States can authorize an affirmative defense to viol ations of
part 70 permt conditions during SSM periods and that the defense
is consistent with the goal of providing States flexibility in
managi ng their part 70 prograns. Commenters generally agreed
that an affirmative defense for SSM conditions shoul d be
conditioned on the submttal of, and adherence to, a SSM pl an
c. Discussion of SSM Def ense

G ven that the universe of technol ogy-based changes for

104



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

whi ch such a defense woul d be appropriate is limted to 112(g)
and 112(j), there is no need for part 70 to address this issue.
A State establishing a 112(g) or 112(j) limt is authorized to
i ncorporate the SSM provisions of the part 63 general provisions.
4. Advance Authorization for Enmergencies
a. Summary of the Proposal on Energency Authorization

In the August 1995 notice, EPA solicited conment on whet her
part 70 should grant a source tenporary authorization to make a
change without revising its permt, as needed to protect public
health or welfare in energencies, such as natural disasters.
Both the South Coast Air Quality Managenent District and the
State of New York have available as a matter of State |law a
mechani sm for granting sources tenporary authorizations to nmake
changes wi thout revising the sources permts under specified
ci rcunst ances (such as earthquakes, fires, and severe w nter
storns) in accordance with proscribed procedures.
b. Summary of Comments on Energency Authorization

Comrenters were general ly supportive of this proposal and
cited exanpl es of situations where responses to energenci es and
natural disasters forced a source to exceed permt limts. It
was suggested that the defense should be available to both
privately- and publicly-owned facilities that provide essenti al
services. Many commenters suggested that given the w de range of
activities that may qualify for tenporary authorization, EPA
should et States define the scope of activities that qualify.
Several commenters proposed procedural safeguards for the
aut hori zation. One commenter proposed the adoption of a defense
that woul d be applicable to National security emergencies.
Several commenters argued that reliance on prosecutori al
discretion is insufficient protection fromliability in these
situations because the Act allows private citizens to bring an
unjustified enforcenent action in a case where conpliance was
i npossi bl e.

105



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

c. Discussion of Energency Authorization

After further consideration, EPA does not believe such an
authorization is warranted. 1In the Agency's view, the exercise
of enforcenent discretion and judicial notions of equity should
prevent the inposition of penalties for violations incurred as a
result of actions taken to safeguard the public from serious harm
intimes of energency. For exanple, if a power plant needed to
produce nore power in an energency and consequently violated a
permt term it is highly unlikely that the State or EPA woul d
consi der bringing an enforcenent action. It is also doubtful
that citizens would waste tinme and resources by seeking to
prosecute a violation caused by a source's actions to respond to
a public health crisis. The EPA is unaware of any instances
where an enforcenment action was brought against a source that
violated an em ssions limt due to natural disaster, nor did the
comenters provide any exanpl es where States, EPA, or citizens
sought enforcenent under these circunstances.
5. UniformDefinition of Energency for Air and Water Permts
Pr ogr ans.
a. Summary of Proposal on Energency Definition

The EPA solicited comment in the August 1995 notice on the
advant ages and di sadvantages of a uniformdefinition of upset or
energency across the water and air permtting programs. The
energency defense in 8 70.6(g) was nodel ed on, but not identical
to, the definition of "upset" under the NPDES regul ati ons (40
CFR 122.41(n)).
b. Summary of Comments on Energency Definition

Commenters were split on this issue, with a mgjority
favoring a uniformdefinition. Those favoring different
definitions pointed to the vastly different control strategies
i nvol ved under the air and water prograns.
c. Discussion of Energency Definition

The EPA does not believe that on bal ance, there are
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significant advantages to revising the definition of "emergency"
to be identical with the definition of "upset."” The EPA does not
agree with coomenters who suggested that the definition of
"upset” is nore precise and objective than the definition of
"energency." The EPA believes that courts, States, EPA and the
public can readily ascertain the neaning of the term"energency."
Al so, the energency defense is designed to suppl enment the
traditional SSM provisions that are found in air standards while
t he upset provision of the NPDES program was envi sioned as a
suppl enent to the "bypass" provisions in the NPDES regul ati ons.
Since the definitions of "enmergency" and "upset" were designed to
conpl enent different defenses, it would be difficult to make t hem
identical wthout affecting the Agency's goal in adopting them
initially. Furthernore, EPA agrees with the comenter who stated
that an identical defense for different nedia is not warranted
because of the vastly different control strategies required for
protecting the air and water.

Xl. Program Transition
A. Submission of Initial Prograns

Fromtime to tine, EPA allows out-of-date requirenments to
remai n applicable until regulated entities have had a reasonabl e
opportunity to conformto the new requirenents. Sone refer to
this concept as "grandfathering.”

In the August 1994 notice, 8 70.4(j) - Savings Provision was
proposed to be added in anticipation that around the tine part 70
was projected to be changed to include the new permt revision
system sone initial State part 70 prograns woul d not have been
submtted. It was expected that the question would arise as to
whi ch version of part 70, the original or the changed, were these
prograns to conform The proposed 8 70.4(j) would allow a 6-
month period after the publication date of the part 70 changes
(this would be a one-tinme, date-specific provision geared only to
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this one part 70 revision action) during which a new program
subm ssion could be based on the original part 70. After that 6
nmont hs, any program subm ttals would have to be based on the
revised part 70. This grandfathering was necessary since, due to
the time it takes to adopt regulations, it mght be inpossible
for a State to develop a programin 6 nonths or |ess which would
meet all the revisions to part 70. Alternatively, States could
choose to neet sone or all of the revised part 70 provisions in
their original programsubmttal, and there would be no reason
for EPA to object to this approach.

Ni ne comrent ers addressed the proposed § 70.7(j). All
supported the grandfathering concept. Al comenters either
wanted a | onger period, 12 or 18 nonths, or made suggestions such
as phasing in the part 70 changes or not making them applicable
until permt renewal. In sumary, all comenters felt the
provi sion essential but felt the 6 nonths was too short. No
commenter nentioned interimapprovals.

At this point, all State and | ocal prograns have been
subm tted and approved by EPA. The provision in 8 70.4(j) is
bei ng adopt ed, however, because all Tribal prograns have not been
submtted at this tine. The 6 nonths is being retained because
EPA Wi shes to mnimze the tine after part 70 is revised that new
prograns will adhere to the original part 70. Tribal prograns
are not bound by submttal time limts and the inposition of a
Federal programas were State progranms. A Federal programis
already in place for any tribal |ands not covered by a Tri bal
program |If a Tribal programsubmttal 6 nonths after today's
date cannot neet the revised part 70, submttal may be del ayed
until the necessary program changes can be nade to neet the
revised part 70. The only penalty will be a |onger period before
the Tribal program can replace the Federal program on those
Tri bal | ands.

Section 70.4(j) was proposed to apply to new program
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subm ssions only. For added clarity, the word "initial" has been
added to the first sentence of that section to avoid confusion
that the 6 nonth provision may apply to programrevisions
submtted to neet today's revisions to part 70.
B. Subm ssions of Program Revisions to Conformto the Revised
Part 70

In creating the original part 70, it was realized that no

programis static and fromtine to time changes woul d be nade to
part 70 and States would need tine to adapt to those changes.
Accordingly, the original part 70 provides a tinme period for
States to revise their part 70 prograns in response to changes to
part 70 and submt themto EPA for approval. This provision was
in the original 8 70.4(a). It allowed 12 nonths, or other tine
aut hori zed by EPA, after the changes to part 70 for States to
submt to EPA programrevisions to conformto part 70 changes.
These provisions were applicable to any change to part 70.

In the August 1994 notice, EPA proposed that the
grandf at hering provisions (8 70.4(a) in the original part 70)
relating to subm ssion of programrevisions to neet any changes
to part 70 be noved to 8 70.4(i)(1), which pertains to program
revisions. The tinmeframes in these provisions were expanded from
the original part 70. The proposal would require program
revi sions necessary to neet a changed part 70 to be submtted
according to the foll ow ng:

(1) Wthin 180 days if no new statutory authority or

regul atory revisions are necessary;

(i) Wthin 12 nonths if no new statutory authority is

needed but regulatory revisions are necessary;

(tit) Wthin 2 years if new statutory authority is needed;

or

(tv) . . . any other time period that the Adm ni strator

determnes is appropriate to allow for programrevision.

Ni ne comrent ers expressed support for a reasonable tine

109



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

period to revise prograns. Concerns focussed on the proposed
ti meframes being too short to acconplish programrevisions.

The preanble to the August 1995 notice (page 45551, third
col umm, second paragraph) proposed to invoke the Adm nistrator's
authority under the proposed 8 70.4(i)(1)(iv) to provide States 2
years to submt programrevisions to neet the changed part 70,
regardl ess of what changes were needed to the progranms. The
justification was that this specific set of part 70 revisions was
very conplicated and woul d require considerable effort on the
part of the States.

The di scussi on went on to recogni ze sone States' concerns
over making two programrevisions, one to address interim
approval issues followed by another to neet the changed part 70.
The notice proposed (page 45552) to allow States with an interim
approval to conbine the two programrevisions into one and del ay
submttal up to the proposed deadline to submt the part 70
changes, i.e., 2 years after changes to part 70 are promnul gat ed.

On Cctober 31, 1996, in response to the August 1995 proposal
to all ow conbining of programrevisions and allow up to 2 years
after part 70 is changed for their submttal, EPA took a
rul emaki ng action (61 FR 56368). Rather than all ow the August
1995 proposal concerning conbining State programrevisions to
persist and give the inpression that all interimapprovals were
going to be extended, a final action was taken to bring the
uncertainties to closure. A June 13, 1996 policy nmenorandum
("Extension of Interim Approvals of Operating Permts Prograns")
set out the policy for conbining programrevisions, but it had to
be followed by a rul emaking action to actually extend interim
approval s.

The COctober 1996 notice provided a 10-nonth extensions to
prograns al ready granted interimapproval by the June 13, 1996
date of the nenorandum because EPA's August 1995 proposal could
have caused sone States to quit work on their interim approval
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deficiencies thinking they had up until 2 years after part 70
changes to submit them (The 10 nonths was the tinme that had
| apsed between the August 1995 notice and the June 1996
menmorandum ) In the June 1996 nenorandum and the COctober 1996
notice, the 2 years was shortened to 1 year or 18 nonths (in
terms of programrevision submttal, not interimapproval
expiration, interimapprovals would expire 6 nonths after the
subm ttal date) dependi ng on whether regul atory changes or

| egi sl ative authority, respectively, were needed to neet the
revised part 70.

The conbi ning of programrevisions (one to correct interim
approval deficiencies and the other to neet the revised part 70)
now becones an option that the permtting authority may or may
not choose, and there is a shortening of tinme to neet the changed
part 70 if the option is chosen by the State.

At any tinme States may choose to neet sone or all of the
changed part 70 provisions. This nmay be at the option of the
State, and may be in conjunction with correcting interim approval
deficiencies or at any other time. The only requirenent
applicable in terms of neeting the changed part 70 is that al
necessary programrevisions nust be submtted by 2 years after
t oday' s date.

To clarify that States nay choose to neet sone of the
provi sions of the revised part 70 when then correct their interim
approval program deficiencies, |anguage to that effect has been
added to 8 70.4(e)(3). The language first notes that in judging
t he adequacy of program submttals to correct interim approval
deficiencies, the version of part 70 that was in effect at the
time of the interimapproval wll be the criteria. The |anguage
t hen goes on to provide the option, as noted above, to neet sone
of the provisions of the revised part 70 in lieu of the original
part 70. As a further clarification, |language is also added to
8§ 70.4(i) to stipulate that until a State revises its program
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and EPA approves the programrevision, to neet any revisions to
part 70, the version of Federal and State regulations in effect
prior to being revised will be in effect. This is only a
statenment of the inplicit understanding that was already in
part 70.

|f a State does not choose the programrevision conbination
descri bed above, or the program already has full approval, the
Adm ni strator is exercising her option under 8 70.4(i)(1)(iv) to
allow up to 2 years for submttal of part 70 programrevisions
necessary to neet today's revisions to part 70. Section
70.4(i)(2) indicates that EPA wll take rul emaking action to
approve or di sapprove any programrevisions submtted to neet any
revisions to part 70. No tinmeframe for this action is provided
since these provisions are generally applicable to any program
revision submttal and the tine needed for EPA to act will vary
according to the conplexity of any subm ssion.

The Agency will evaluate programrevisions submtted to neet
today's part 70 revisions and conpl ete approval action as soon as
possible. If any deficiencies are identified in a program
revi sion subm ssion, EPA will work with the State to correct
them |If a State does not correct deficiencies such that EPA can
approve the programas fully nmeeting part 70, EPA may di sapprove
the programrevisions (8 70.4(i)(2)(iii)). Upon disapproval, EPA
may i npl enent a Federal operating permts programin accordance
with part 71.

The Agency, of course, prefers to take a necessary and
reasonabl e period of tinme to work with States to correct program
deficiencies rather than to act quickly to inpose a Federal
program The Agency intends to maintain a cooperative working
relationship with States and aid States in correcting
deficiencies and is not bound by 8 70.4(i) to inpose a Federal
programw thin any certain tinmefrane. However, the Agency, in
general, will not exceed the tineframes provided in § 70.10(b)
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for correcting program deficiencies and inplenmenting a Federal
program Those tinefranes include a limt of 18 nonths for
program correction after EPA notifies the State of a deficiency
and i nplenentation of a Federal program 2 years after the notice
if corrections to the program have not been submtted and
approved by that tinme. The tinmefranes also include the provision
that EPA may inplenment a Federal programimediately if the State
has not taken significant action to correct the programwthin 90
days of a notice of program deficiency.

XiI. Tribal Prograns

Today's action finalizes several regul atory provisions that
affect Indian Tribes, including mnor clarifications to
definitions as well as provisions affecting disapproval s of
Tribal prograns, operational flexibility requirenents, and the
definition of "affected State.” These provisions are discussed
in detail in this section.

On August 25, 1994 (59 FR 43956, "Indian Tribes: Air Quality
Pl anni ng and Managenent," hereafter "proposed Tribal authority
rul e") EPA proposed regul ati ons specifying those provisions of
the Act for which it is appropriate to treat Indian Tribes as
States. Therein (59 FR 43971-72) EPA descri bed expectations for
Tribal progranms in inplenmenting various aspects of the part 70
program and how they mght differ fromthose expected for State
part 70 prograns. The August 31, 1995 part 70 revisions proposal
announced EPA's intentions to anmend part 70 to conformpart 70 to
the proposed Tribal authority rule. The EPA solicited comrent on
whet her the August 1995 proposal accurately proposed to inplenment
the changes to part 70 previously described in the proposed
Tri bal authority rule.

Several commenters noted an inconsistency between the
proposed Tribal authority rule and the August 1995 part 70
proposal, in that the August 1995 proposal provided that Tri bal
part 70 progranms woul d not be di sapproved while the proposed
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Tribal authority rule indicated that inadequate Tribal submttals
woul d be di sapproved. The EPA agrees with the comenters that
EPA shoul d di sapprove Tribal prograns that are inadequate.
Consequently, the proposed addition to 8§ 70.4(e) that no Tri bal
programw || be di sapproved is not being adopted. However, in
general, EPA expects there to be few, if any, disapprovals
because EPA expects to work closely with Tribes in devel opi ng
part 70 program submttals. Gven that Tribes face no deadlines
for submttal, there is no reason to expect submttals that
warrant di sapproval. Al so, EPA wishes to clarify that Tribes do
not have a duty to resubmt part 70 prograns follow ng

di sapproval and will not face sanctions for failing to do so.

Al t hough sanctions will not apply to Tribes by Novenber 15, 1997,
to protect Tribal air quality EPA will pronul gate, adm nister,
and enforce a Federal operating permts programfor Tribes that

| ack approved prograns, as provided in 8§ 71.4(b).

The proposed Tribal rule suggested that the three
operational flexibility provisions in 8§ 70.4(b)(12) and the
em ssions trading and alternative operating scenari o provisions
of 88 70.6(a)(8-10) would be optional for Tribes. Initially, EPA
believed that the technical expertise required to inplenent
operational flexibility provisions would make it too difficult
for Tribal prograns to obtain EPA approval. Accordingly, the
Agency proposed in the Tribal authority rule that for purposes of
t hese provisions, Tribes would not be treated in the sanme manner
as States. Subsequently, the August 1995 part 70 notice
i ncorporated the approach of the proposed Tribal authority rule
by proposing that 8§ 70.4(b)(12) and 88 70.6(a)(8-10) not apply to
Tri bal prograns.

In response to the proposed Tribal authority rule,
commenters objected to position in the proposed part 70 that
Tribal part 70 prograns would not be required to include the sane
operational flexibility provisions required of State part 70
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progranms. The Agency then reconsidered the issue. The EPA now
believes that a better approach would be to treat Tribes in the
sanme manner as States for purposes of these provisions, while
provi di ng sufficient technical assistance, if needed, to enable
Tribal permtters to issue permts that neet these operational
flexibility requirenments. Such an approach will assure that
sources will be provided maximum flexibility regardl ess of

whet her the permitting agency is a Tribal or State agency. In
addition, it will afford sources that are subject to Triba

part 70 prograns the benefit of streamined provisions that have
been proposed for part 70. Consistent with the Tribal authority
rul e pronmul gated on xxx 1997 (62 FR xxx), today's action subjects
Tribal permtting prograns to all of the operational flexibility
provisions to which State prograns are subject. The phrase
"Except for Tribal prograns,” is, therefore, not being added to
the beginning of the first sentences in 8 70.4(b)(12) and

88 70.6(a)(8-10) as proposed.

The EPA al so proposed that 8 70.8(b) be revised to require
that permtting authorities give notice of each draft permt or
draft permt revision to any eligible Indian Tribe that
adm nisters a Tribal program and that otherw se neets the
definition of "affected State" set forth in 8 70.2. Under the
provi si on adopted today, an Indian Tribe would need to (1) neet
the eligibility requirenents of section 301(d)(2) of the Act,

i npl emented by 40 CFR part 49; (2) adm nister a review program
and (3) satisfy the locational requirenments of the "affected
State" definition, to receive notice under § 70.8(b).

The EPA expects that nost recognized Tribes will readily be
able to neet the eligibility requirenents established in 40 CFR
part 49 for being treated in the sanme manner as a State for the
limted purpose of receiving notice pursuant to 8 70.8(b). To be
treated in the sane manner as a State for purposes of receiving
notice, a Tribe nust neet the requirenents of 8§ 49.6. Sections
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49.6(a-c) require that the Tribe be federally recognized, that
the Tribe has a governing body carrying out substanti al
governnmental duties and functions, and that the functions to be
exercised by the Tribe pertain to the managenent and protection
of air resources within the exterior boundaries of the
reservation or other areas within the Tribe's jurisdiction.
Section 49.6(d) requires that the Tribe is reasonably expected to
be capable, in the EPA Regional Adm nistrator's judgnent, of
carrying out the functions to be exercised in a manner consi stent
with the ternms and purpose of the Act and all applicable
regul ati ons.

Tri bes that want to receive notice under 8§ 70.8(b) are not
required to submt a part 70 programto neet the capacity
requi renent of 8§ 49.6(d). The EPA recogni zes that sone Tribes
may develop a very limted permt program at least initially,
that focuses on review of permtting actions of neighboring
jurisdictions. To denonstrate the capacity to receive notice
under 8 70.8, a Tribe need only designate a person to receive the
notice and informthe Regional Adm nistrator of the designation.
A letter fromthe governing body of the Indian Tribe requesting
noti ce under 8 70.8(b) and designating the person to receive the
notice would satisfy the requirenents of capacity and the
adm ni stration of a review programfor purposes of 8 70.8(b)(1).

Accordingly, EPA has adopted a provision that clarifies the
meani ng of "adm nisters a Tribal programt and clarifies that the
Tribe would need to neet the requirenents of paragraphs (1) and
(2) of the definition of "affected State,” which refer to the
proximty of the source subject to the permtting action.

The EPA has al so nade mnor revisions to several definitions
that affect Indian Tribes. The definition of "Eligible Indian
Tri be" was changed to clarify that to be treated in the sane
manner as a State, Tribes nust not only conply with the
requi renents of section 301(d)(2) of the Act but also with the
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regul ations that inplenent that section. Also, as a convenience
to the reader, EPA has included the statutory definition of
"Indian Tribe" inlieu of referring to the statutory citation
(section 302(r) of the Act). In addition, EPA revised the
definition of "State" to refer to Indian Tribes. The EPA adopted
this approach in |lieu of adding numerous references to "Indian
Tribes" and "Indi an governi ng bodi es" throughout the final rule.
In those few instances when neaning of the term"State" does not
i nclude those ternms, part 70 so specifies. For exanple, the
| anguage of 8§ 70.4(a) which states the required submttal dates
for State part 70 prograns al so excludes Indian Tribes fromthe
definition of "State" for purposes of the submttal deadline.
Simlarly, Indian Tribes are not wthin the nmeaning of "State"
for purposes of 8§ 70.4(1), which discusses sanctions for failing
to adopt or adequately adm nister or enforce an approvabl e
part 70 program
XiI'l. Admnistrative Requirenents
A. Docket

The docket for this regulatory action is A-93-50. The
docket is an organized and conplete file of all the information
submtted to, or otherw se considered by, EPA in the devel opnent
of this rulemaking. The principal purposes of the docket are:
(1) to allowinterested parties a neans to identify and | ocate
docunents so that they can effectively participate in the
rul emaki ng process, and (2) to serve as the record in case of
judicial review (except for interagency review materials). The
docket is available for public inspection at EPA's Air Docket,
which is listed under the ADDRESSES section of this notice.
B. Executive Oder (E.O) 12866

Under E. O 12866 (58 FR 51735, Cctober 4, 1993), the Agency
nmust determ ne whet her each regulatory action is "significant,"

and therefore subject to the Ofice of Managenent and Budget
(OVB) review and the requirenents of the Order. The O der

117



DRAFT - DOES NOT REPRESENT FI NAL AGENCY POSI TI ONS

defines "significant" regulatory action as one that is likely to
lead to a rule that may:

1. Have an annual effect on the econony of $100 million or
nmore, adversely and materially affecting a sector of the econony,
productivity, conpetition, jobs, the environnment, public health
or safety, or State, local, or tribal governnments or comunities.

2. Create a serious inconsistency or otherwise interfere
with an action taken or planned by anot her agency.

3. Materially alter the budgetary inpact of entitlenents,
grants, user fees, or loan programor the rights and obligation
of recipients thereof.

4. Raise novel legal or policy issues arising out of |egal
mandates, the President's priorities, or the principles set forth
in E.O 12866.

Pursuant to the ternms of Executive Order 12866, OVB and EPA
consider this action related to part 70 permit revisions a
"significant regulatory action" within the neaning of the
Executive Order. The EPA has submtted this rul emaki ng package
to OMB for review. Changes nmade in response to OMB suggestions
or recommendations are docunented in Docket A-93-50. Any witten
comments from OVB to EPA, and any EPA responses to those
comments, are also included in Docket A-93-50.

C. Requlatory Flexibility Act Conpliance

Pursuant to section 605(b) of the Regulatory Flexibility
Act, 5 U S. C. 605(b), the Admnnistrator certifies that the
part 70 revisions being pronul gated today will not have a

significant econom c inpact on a substantial nunber of snall
entities. |In developing the original part 70 rule, the Agency
determned that it would not have a significant econom c i npact
on a substantial nunber of small entities. Simlarly, the sane
conclusion was reached in an initial regulatory flexibility

anal ysis perfornmed in support of the August 1994 proposed part 70
revisions and in the anal yses nmade in connection with updating
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the ICR for the part 70 regul ations.

The primary inpact of these regulatory revisions is on the
process for revising permts. The total inpact of today's action
is an estimated savings of around $22 million per year. This
breaks out to be an estimated $44 million reduction in burden on
permtting authorities, due to nore flexible and | ess resource
i ntensive actions to revise pernmits, and an estimted $22 nillion
i ncreased burden on sources. There will be nore permt revisions
during the termof a permt due to the elimnation of off-permt;
however, the burden to process those revisions are substantially
reduced resulting in the estimated $44 mllion savings per year.
The burden on sources will increase by the estimted $22 nillion
per year due to the necessity to apply for these (nostly m nor
NSR) changes that woul d have been off-permt under the origina
part 70.

Since there are around 22,000 sources in the programat this
time, the burden will be an average of $1,000 per source per
year. Most of these m nor NSR changes, however, will occur at
|arge facilities owned by |large corporations. The annual burden
on small businesses will be only a few hundred doll ars per
source, and then only if they make m nor NSR changes that would
have been off-permt under the original part 70. This action,
therefore, does not substantially alter the part 70 regul ations
as they pertain to small entities and, accordingly, wll not have
a significant econom c inpact on a substantial nunber of small
entities.

D. Paperwork Reduction Act

The OVB has approved the information collection requirenents
contained in part 70 under the provisions of the Paperwork
Reduction Act, 44 U S.C. 3501 et. seq. and has assigned OVB
control nunber 2060-0243. The original ICR for part 70 was
approved in July 1992. A revised ICR was prepared in 1996 and
was made available in draft formfor public comment on June 13,
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1996 (61 FR 30061). After closure of the public coment period,
the ICR was submtted to OVB; an announcenent of this submttal
was made on August 27, 1996 (61 FR 44049). The OWB approved the
revised I CR on February 20, 1997

The only significant inpact of today's action on paperwork
burden is due to the nodification of the permt revision system
in part 70. The new I CR indicates the average annual burden
attributable to permt revisions wll increase by approxi mately
1.2 mllion hours over the burden estimates in the previous |ICR
This is m sl eading, however, because the nunber of permt
revisions included in the previous |ICR was an average of around
2,000 per year and the new I CR estimates an annual average of
approxi mately 47,000 permt revisions. This difference is
because the new I CR covers the period from Cctober 1996 to
Cct ober 1999 when prograns will have noved into the permt
revi sion phase. The previous |ICR covered a 3-year period of tine
where prograns were just beginning to issue permts and very few
(1.e., the 2,000 per year) permt revisions were anticipated
during that tine.

To determne the true costs of today's action, it is nore
appropriate to l ook at the burden attributable to permt
revisions assumng all initial permts have been issued. The
revised permt revision systemreduces the cost to permtting
authorities by 91 per cent per permt revision and to sources by
70 per cent per permt revision. However, the total nunber of
permt revisions increases from approxi mately 20,000 to 88, 000
due to elimnation of the "off-permt" option previously
avai l able. Taking into account the change in nunber and costs of
permt revisions, the actual burden difference between the
original part 70 and the revised part 70 is a decrease of 1.0
mllion burden hours for permtting authorities and an increase
of .5 mllion hours for sources. Therefore, it is estimated that
overall there will be a savings of approximately .5 mllion
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burden hours. (Translated into dollars, these figures equate to
t he amounts discussed in section Xlil1.C.)

The I CR prepared for the part 70 rule, and approved in
February 1997, is not affected by today's action because the
part 70 revisions were already included in the estimted burden
of the revised ICR  This was possible since the substance of the
revisions affecting burden (i.e., nerging of progranms) could
al ready be adopted by permtting authorities.

Send comments on the Agency's need for this information, the
accuracy of the provided burden estinmates, and any suggested
met hods for m nim zing respondent burden, including through the
use of automated collection techniques, to:

Director, Regulatory Information Division

O fice of Policy, Planning, and Eval uation (2136)
U.S. Environnental Protection Agency

401 M Street, SW

Washi ngton, DC 20460

and:
Ofice of Information and Regul atory Affairs
O fice of Managenent and Budget
Attention: Desk Oficer for EPA
725 17th Street, NW
Washi ngton, DC 20503
I ncl ude the I CR nunber in any correspondence.

E. Unf unded Mandat es Ref or m Act

Title I'l of the Unfunded Mandates Reform Act of 1995 (UVRA),
P.L. 104-4, establishes requirenments for Federal agencies to
assess the effects of their regulatory actions on State, |ocal,
and tribal governnments and the private sector. Under section 202
of the UVRA, EPA generally nust prepare a witten statenent,
i ncluding a cost-benefit analysis, for proposed and final rules

wi th Federal mandates that may result in expenditures to State,
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| ocal, and tribal governments, in the aggregate, or to the
private sector, of $100 million or nore in any 1 year.

The EPA has determ ned that today's revisions to part 70 do
not contain a Federal nmandate that may result in expenditures of
$100 million or nore for State, local, and tribal governments, in
the aggregate, or the private sector, in any 1 year. Today's
action does not anend the part 70 regulations in a way that
significantly alters the expenditures resulting fromthe Act
requi renents. Therefore, the Agency concludes that it is not
requi red by section 202 of the UVRA of 1995 to provide a witten
statenent to acconpany this regulatory action.

F. Subnmi ssion to Congress and the General Accounting Ofice

Under section 801(a)(1)(A) of the Adm nistrative Procedures
Act (APA) as anended by the Small Busi ness Regul at ory Enforcenent
Fai rness Act of 1996, EPA submtted a report containing these
part 70 revisions and other required information to the U S
Senate, the U S. House of Representatives, and the Conptroller
Ceneral of the General Accounting Ofice prior to publication of

today's Federal Reqgister. Today's part 70 revisions are not a

"maj or rule" as defined by section 804(2) of the APA as anended.

Li st of Subjects in 40 CFR Part 70

Environnental protection, air pollution control, prevention
of significant deterioration, new source review, fugitive
em ssions, particulate matter, volatile organi c conpounds,

ni trogen di oxi de, carbon nonoxi de, hydrocarbons, |ead, operating
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permts.

Dat ed: Si gned:

Carol M Browner,
Adm ni strat or

Billing Code: 6560-50-P
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