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invention if the Recipient determines that
the small business firm has a plan or pro-
posal for marketing the invention which, if
executed, is equally as likely to bring the in-
vention to practical application as any plans
or proposals from applicants that are not
small business firms; provided that the Re-
cipient is also satisfied that the small busi-
ness firm has the capability and resources to
carry out its plan or proposal. The decision
whether to give a preference in any specific
case will be at the discretion of the Recipi-
ent. However, the Recipient agrees that the
Secretary of Commerce may review the Con-
tractor’s licensing program and decisions re-
garding small business applicants, and the
Recipient will negotiate changes to its li-
censing policies, procedures, or practices
with the Secretary of Commerce when the
Secretary’s review discloses that the Recipi-
ent could take reasonable steps to more ef-
fectively implement the requirements of this
paragraph.

(I) Documentation submissions. A copy of all
submissions or requests required by this
clause, plus a copy of any reports, manu-
scripts, publications, or similar material
bearing on patent matters, shall be sent to
the installation Patent Counsel in addition
to any other submission requirements in the
cooperative agreement. If any reports con-
tain information describing a ‘‘subject in-
vention” for which the Recipient has elected
or may elect title, NASA will use reasonable
efforts to delay public release by NASA or
publication by NASA in a NASA technical
series, in order for a patent application to be
filed, provided that the Recipient identify
the information and the ‘“‘subject invention”
to which it relates at the time of submittal.
If required by the Agreement Officer, the Re-
cipient shall provide the filing date, serial
number and title, a copy of the patent appli-
cation, and a patent number and issue date
for any ‘“‘subject invention’ in any country
in which the Recipient has applied for pat-
ents.

[End of provision]

§1274.914 Requests for
rights—large business.

waiver of

REQUESTS FOR WAIVER OF RIGHTS—LARGE
BUSINESS

July 2002

(a) In accordance with the NASA Patent
Waiver Regulations, 14 CFR part 1245, sub-
part 1, waiver of rights to any or all inven-
tions made or that may be made under a
NASA agreement, contract or subcontract
with other than a small business firm or a
domestic nonprofit organization may be re-
quested at different time periods. Advance
waiver of rights to any or all inventions that
may be made under a contract or sub-
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contract may be requested prior to the exe-
cution of the agreement, contract or sub-
contract, or within 30 days after execution
by the selected Recipient. In addition, waiv-
er of rights to an identified invention made
and reported under an agreement, contract
or subcontract may be requested, even
though a request for an advance waiver was
not made or, if made, was not granted.

(b) Each request for waiver of rights shall
be by petition to the Administrator and shall
include an identification of the petitioner;
place of business and address; if petitioner is
represented by counsel, the name, address,
and telephone number of the counsel; the
signature of the petitioner or authorized rep-
resentative; and the date of signature. No
specific forms need be used, but the request
should contain a positive statement that
waiver of rights is being requested under the
NASA Patent Waiver Regulations; a clear in-
dication of whether the request is for an ad-
vance waiver or for a waiver of rights for an
individual identified invention; whether for-
eign rights are also requested and, if so, the
countries, and a citation of the specific Sec-
tion or Sections of the regulations under
which such rights are requested; and the
name, address, and telephone number of the
party with whom to communicate when the
request is acted upon. Requests for advance
waiver of rights should, preferably, be in-
cluded with the proposal, but in any event in
advance of negotiations.

(c) Petitions for advance waiver, prior to
agreement execution, must be submitted to
the Agreement Officer. All other petitions
will be submitted to the Patent Representa-
tive designated in the contract.

(d) Petitions submitted with proposals se-
lected for negotiation of an agreement will
be forwarded by the Contracting or Officer to
the installation Patent Counsel for proc-
essing and then to the Inventions and Con-
tributions Board. The Board will consider
these petitions and where the Board makes
the findings to support the waiver, the Board
will recommend to the Administrator that
waiver be granted, and will notify the peti-
tioner and the Agreement Officer of the Ad-
ministrator’s determination. The Agreement
Officer will be informed by the Board when-
ever there is insufficient time or information
or other reasons to permit a decision to be
made without unduly delaying the execution
of the agreement. In the latter event, the pe-
titioner will be so notified by the Agreement
Officer. All other petitions will be processed
by installation Patent Counsel and for-
warded to the Board. The Board shall notify
the petitioner of its action and if waiver is
granted, the conditions, reservations, and
obligations thereof will be included in the
Instrument of Waiver. Whenever the Board
notifies a petitioner of a recommendation
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adverse to, or different from, the waiver re-
quested, the petitioner may request recon-
sideration under procedures set forth in the
Regulations.

[End of provision]

§1274.915 Restrictions on sale or
transfer of technology to foreign
firms or institutions.

RESTRICTIONS ON SALE OR TRANSFER OF TECH-
NOLOGY TO FOREIGN FIRMS OR INSTITU-
TIONS

July 2002

(a) The parties agree that access to tech-
nology developments under this Agreement
by foreign firms or institutions must be
carefully controlled. For purposes of this
clause, a transfer includes a sale of the com-
pany, or sales or licensing of the technology.
Transfers include:

(1) Sales of products or components,

(2) Licenses of software or documentation
related to sales of products or components,
or

(3) Transfers to foreign subsidiaries of the
Recipient for purposes related to this Agree-
ment.

(b) The Recipient shall provide timely no-
tice to the Agreement Officer in writing of
any proposed transfer of technology devel-
oped under this Agreement. If NASA deter-
mines that the transfer may have adverse
consequences to the national security inter-
ests of the United States, or to the establish-
ment of a robust United States industry,
NASA and the Recipient shall jointly en-
deavor to find alternatives to the proposed
transfer which obviate or mitigate potential
adverse consequences of the transfer.

[End of provision]

§1274.916 Liability and risk of loss.

The following provision is applicable
to all cooperative agreements with
commercial firms, except programs or
projects that are subject to Section 431
of Public Law 105-276, which addresses
insurance for, or indemnification of,
developers of experimental aerospace
vehicles.

LIABILITY AND RISK OF LOSS

July 2002

(a) With regard to activities undertaken
pursuant to this agreement, neither party
shall make any claim against the other, em-
ployees of the other, the other’s related enti-
ties (e.g., contractors, subcontractors, etc.),
or employees of the other’s related entities
for any injury to or death of its own employ-
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ees or employees of its related entities, or
for damage to or loss of its own property or
that of its related entities, whether such in-
jury, death, damage or loss arises through
negligence or otherwise, except in the case of
willful misconduct.

(b) To the extent that a risk of damage or
loss is not dealt with expressly in this agree-
ment, each party’s liability to the other
party arising out of this Agreement, whether
or not arising as a result of an alleged breach
of this Agreement, shall be limited to direct
damages only, and shall not include any loss
of revenue or profits or other indirect or con-
sequential damages.

[End of provision]

§1274.917 Additional funds.
ADDITIONAL FUNDS

July 2002

Pursuant to this Agreement, NASA is pro-
viding a fixed amount of funding for activi-
ties to be undertaken under the terms of this
cooperative agreement. NASA is under no
obligation to provide additional funds. Under
no circumstances shall the Recipient under-
take any action which could be construed to
imply an increased commitment on the part
of NASA under this cooperative agreement.

[End of provision]

§1274.918 Incremental funding.
INCREMENTAL FUNDING

July 2002

(a) Of the award amount indicated on the
cover page of this Agreement, only the obli-
gated amount indicated on the cover page of
this agreement is available for payment.
NASA may supplement the Agreement, as
required, until it is fully funded. Any work
beyond the funding limit will be at the re-
cipient’s risk.

(b) These funds will be obligated as appro-
priated funds become available without any
action required of the Recipient. NASA is
not obligated to make payments in excess of
the total funds obligated.

[End of provision]

§1274.919 Cost principles and account-
ing standards.

COST PRINCIPLES AND ACCOUNTING STANDARDS

July 2002

The expenditure of Government funds by
the Recipient and the allowability of costs
recognized as a resource contribution by the
Recipient (See clause entitled ‘‘Resource
Sharing Requirements’”) shall be governed
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