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(11) Allocation of data and patent 
rights among the consortia members 

(12) Agreements, if any, to share ex-
isting technology and data; 

(13) The firm that is responsible for 
the completion of the consortium’s re-
sponsibilities under the cooperative 
agreement and has the authority to 
commit the consortium and receive 
payments from NASA, and address em-
ployee policy or other personnel issues. 

(d) The consortium’s charter or by- 
laws may be substituted for the Arti-
cles of Collaboration only if they are 
inclusive of all of the required informa-
tion. 

(e) An outline of the Articles of Col-
laboration should be required as part of 
the proposal and evaluated during the 
source selection process. Articles of 
Collaboration do not become part of 
the resulting cooperative agreement. 

§ 1274.206 Metric Conversion Act. 
The Metric Conversion Act, as 

amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. NASA’s policy 
with respect to the metric measure-
ment system is stated in NPD 8010.2, 
Use of the Metric System of Measure-
ment in NASA Programs. 

§ 1274.207 Extended agreements. 
(a) Multiple year cooperative agree-

ments are encouraged, but normally 
they should span no more than three 
years. 

(b) Cooperative agreements that will 
exceed $5 million and have a period of 
performance in excess of 5 years shall 
require the approval of the Assistant 
Administrator for Procurement prior 
to award. Requests for approval shall 
include a justification for exceeding 5 
years and evidence that the extended 
years can be reasonably priced. Re-
quests for approval are not required 
when the 5-year limitation is exceeded 
due to a no cost extension. 

(c) Cooperative agreement renewals 
provide for the continuation of re-
search beyond the original scope, pe-
riod of performance and funding levels; 
therefore, new proposals, certifi-
cations, and technical evaluations are 
required prior to the execution of a co-

operative agreement renewal. Renew-
als will be awarded as new cooperative 
agreements. Continued performance 
within a period specified under a mul-
tiple year cooperative agreement pro-
vision does not constitute a renewal. 

(d) The provisions set forth in 
§ 1274.901 are generally considered ap-
propriate for agreements not exceeding 
3 years and/or a Government cash con-
tribution not exceeding $20M. For coop-
erative agreements expected to be 
longer than 3 years and/or involve Gov-
ernment cash contributions exceeding 
$20M, consideration should be given to 
provisions which place additional re-
strictions on the recipient in terms of 
validating performance and accounting 
for funds expended. 

[67 FR 45790, July 10, 2002, as amended at 68 
FR 14535, Mar. 26, 2003] 

§ 1274.208 Intellectual property. 

(a) Intellectual property rights. A coop-
erative agreement covers the disposi-
tion of rights to intellectual property 
between NASA and the recipient. If the 
recipient is a consortium or partner-
ship, rights flowing between multiple 
organizations in a consortium must be 
negotiated separately and formally 
documented, preferably in the Articles 
of Collaboration. 

(b) Rights in patents. Patent rights 
clauses are required by statute and reg-
ulation. The clauses exist for recipients 
of the agreement whether they are— 

(1) Other than small business or non-
profit organizations (generally referred 
to as large businesses) or 

(2) Small businesses or nonprofit or-
ganizations. 

(c) Inventions. There are five situa-
tions in which inventions may arise 
under a cooperative agreement— 

(1) Recipient Inventions; 
(2) Subcontractor Inventions; 
(3) NASA Inventions; 
(4) NASA Support Contractor Inven-

tions; and 
(5) Joint Inventions with Recipient. 
(d) Recipient inventions. (1) A recipi-

ent, if a large business, is subject to 
section 305 of the National Aeronautics 
and Space Act of 1958 (42 U.S.C. 2457) 
relating to property rights in inven-
tions. The term ‘‘invention’’ includes 
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any invention, discovery, improve-
ment, or innovation. Title to an inven-
tion made under a cooperative agree-
ment by a large business recipient ini-
tially vests with NASA. The recipient 
may request a waiver under the NASA 
Patent Waiver Regulations to obtain 
title to inventions made under the 
agreement. Such a request may be 
made in advance of the agreement (or 
30 days thereafter) for all inventions 
made under the agreement. Alter-
natively, requests may be made on a 
case-by-case basis any time an indi-
vidual invention is made. Such waivers 
are liberally and expeditiously granted 
after review by NASA’s Invention and 
Contribution Board and approval by 
NASA’s General Counsel. When a waiv-
er is granted, any inventions made in 
the performance of work under the 
agreement are subject to certain re-
porting, election and filing require-
ments, a royalty-free license to the 
Government, march-in rights, and cer-
tain other reservations. 

(2) A recipient, if a small business or 
nonprofit organization, may elect to 
retain title to its inventions. The term 
‘‘nonprofit organization’’ is defined in 
35 U.S.C. 201(i) and includes univer-
sities and other institutions of higher 
education or an organization of the 
type described in section 501(c)(3) of 
the Internal Revenue Code. The Gov-
ernment obtains an irrevocable, non-
exclusive, royalty-free license. 

(e) Subcontractor inventions—(1) Large 
business. If a recipient enters into a 
subcontract (or similar arrangement) 
with a large business organization for 
experimental, developmental, research, 
design or engineering work in support 
of the agreement to be performed in 
the United States, its possessions, or 
Puerto Rico, section 305 of the Space 
Act applies. The clause applicable to 
large business organizations is to be 
used (suitably modified to identify the 
parties) in any subcontract. The sub-
contractor may request a waiver under 
the NASA Patent Waiver Regulations 
to obtain rights to inventions made 
under the subcontract just as a large 
business recipient can (see paragraph 
(d)(1) of this section). It is strongly rec-
ommended that a prospective large 
business subcontractor contact the 
NASA installation Patent Counsel or 

Intellectual Property Counsel to assure 
that the right procedures are followed. 
Just like the recipient, any inventions 
made in the performance of work under 
the agreement are subject to certain 
reporting, election and filing require-
ments, a royalty-free license to the 
Government, march-in rights, and cer-
tain other reservations. 

(2) Non-profit organization or small 
business. In the event the recipient en-
ters into a subcontract (or similar ar-
rangement) with a domestic nonprofit 
organization or a small business firm 
for experimental, developmental, or re-
search work to be performed under the 
agreement, the requirements of 35 
U.S.C. 200 et seq. regarding ‘‘Patent 
Rights in Inventions Made With Fed-
eral Assistance,’’ apply. The subcon-
tractor has the first option to elect 
title to any inventions made in the per-
formance of work under the agreement, 
subject to specific reporting, election 
and filing requirements, a royalty-free 
license to the Government, march-in 
rights, and certain other reservations 
that are specifically set forth. 

(3) Work outside the United States. If 
the recipient subcontracts for work to 
be done outside the United States, its 
possessions or Puerto Rico, the NASA 
installation Patent Counsel or Intellec-
tual Property Counsel should be con-
tacted for the proper patent rights 
clause to use and the procedures to fol-
low. 

(4) Notwithstanding paragraphs 
(e)(1), (2), and (3) of this section, and in 
recognition of the recipient’s substan-
tial contribution, the recipient is au-
thorized, subject to rights of NASA set 
forth elsewhere in the agreement, to: 

(i) Acquire by negotiation and mu-
tual agreement rights to a subcontrac-
tor’s subject inventions as the recipi-
ent may deem necessary; or 

(ii) If unable to reach agreement pur-
suant to paragraph (e)(4)(i) of this sec-
tion, request that NASA invoke excep-
tional circumstances as necessary pur-
suant to 37 CFR 401.3(a)(2) if the pro-
spective subcontractor is a small busi-
ness firm or nonprofit organization, or 
for all other organizations, request 
that such rights for the recipient be in-
cluded as an additional reservation in a 
waiver granted pursuant to 14 CFR 
1245.1. The exercise of this exception 
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does not change the flow down of the 
applicable patent rights clause to sub-
contractors. Applicable laws and regu-
lations require that title to inventions 
made under a subcontract must ini-
tially reside in either the subcon-
tractor or NASA, not the recipient. 
This exception does not change that. 
The exception does authorize the re-
cipient to negotiate and reach mutual 
agreement with the subcontractor for 
the grant-back of rights. Such grant- 
back could be an option for an exclu-
sive license or an assignment, depend-
ing on the circumstances. 

(f) NASA inventions. NASA will use 
reasonable efforts to report inventions 
made by its employees as a con-
sequence of, or which bear a direct re-
lation to, the performance of specified 
NASA activities under an agreement. 
Upon timely request, NASA will use its 
best efforts to a grant recipient first 
option to acquire either an exclusive or 
partially-exclusive, revocable, royalty- 
bearing license, on terms to be nego-
tiated, for any patent applications and 
patents covering such inventions. This 
exclusive or partially-exclusive license 
to the recipient will be subject to the 
retention of rights by or on behalf of 
the Government for Government pur-
poses. 

(g) NASA support contractor inventions. 
It is preferred that NASA support con-
tractors be excluded from performing 
any of NASA’s responsibilities under 
an agreement since the rights obtained 
by a NASA support contractor could 
work against the rights needed by the 
recipient. In the event NASA support 
contractors are tasked by NASA to 
work under the agreement and inven-
tions are made by support contractor 
employees, the support contractor will 
normally retain title to its employee 
inventions in accordance with 35 U.S.C. 
202, 14 CFR part 1245, and E.O. 12591. In 
the event the recipient decides not to 
pursue right to title in any such inven-
tion and NASA obtains title to such in-
ventions, upon timely request, NASA 
will use its best efforts to grant the re-
cipient first option to acquire either an 
exclusive or partially exclusive, rev-
ocable, royalty-bearing license, upon 
terms to be negotiated, for any patent 
applications and patents covering such 
inventions. This exclusive or partially- 

exclusive license to the recipient will 
be subject to the retention of rights by 
or on behalf of the Government for 
Government purposes. 

(h) Joint inventions. (1) NASA and the 
recipient agree to use reasonable ef-
forts to identify and report to each 
other any inventions made jointly be-
tween NASA employees (or employees 
of NASA support contractors) and em-
ployees of Recipient. For large busi-
nesses, the Associate General Counsel 
(Intellectual Property) may agree that 
the United States will refrain, for a 
specified period, from exercising its un-
divided interest in a manner incon-
sistent with the recipient’s commercial 
interest. For small business firms and 
nonprofit organizations, the Associate 
General Counsel (Intellectual Prop-
erty) may agree to assign or transfer 
whatever rights NASA may acquire in 
a subject invention from its employee 
to the recipient as authorized by 35 
U.S.C. 202(e). The agreement officer ne-
gotiating the agreement with small 
business firms and nonprofit organiza-
tions can agree, up front, that NASA 
will assign whatever rights it may ac-
quire in a subject invention from its 
employee to the small business firm or 
nonprofit organization. Requests under 
this paragraph shall be made through 
the Center Patent Counsel. 

(2) NASA support contractors may be 
joint inventors. If a NASA support con-
tractor employee is a joint inventor 
with a NASA employee, the same pro-
visions apply as those for NASA sup-
port contractor inventions (see para-
graph (g) of this section). The NASA 
support contractor will retain or ob-
tain nonexclusive licenses to those in-
ventions in which NASA obtains title. 
If a NASA support contractor employee 
is a joint inventor with a recipient em-
ployee, the NASA support contractor 
and recipient will become joint owners 
of those inventions in which they have 
elected to retain title or requested and 
have been granted waiver of title. 
Where the NASA support contractor 
has not elected to retain title or has 
not been granted waiver of title, NASA 
will jointly own the invention with the 
Recipient. 

(i) Licenses to recipient(s). (1) Any ex-
clusive or partially exclusive commer-
cial licenses are to be royalty-bearing 
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consistent with Government-wide pol-
icy in licensing its inventions. It also 
provides an opportunity for royalty- 
sharing with the employee-inventor, 
consistent with Government-wide pol-
icy under the Federal Technology 
Transfer Act. 

(2) Upon application in compliance 
with 37 CFR Part 404—Licensing of 
Government Owned Inventions, all re-
cipients shall be granted a revocable, 
nonexclusive, royalty-free license in 
each patent application filed in any 
country on a subject invention and any 
resulting patent in which the Govern-
ment obtains title. Because coopera-
tive agreements are cost sharing coop-
erative arrangements with a purpose of 
benefiting the public by improving the 
competitiveness of the recipient and 
the Government receives an irrev-
ocable, nonexclusive, royalty-free li-
cense in each recipient subject inven-
tion, it is only equitable that the re-
cipient receive, at a minimum, a rev-
ocable, nonexclusive, royalty-free li-
cense in NASA inventions and NASA 
contractor inventions where NASA has 
acquired title. 

(3) Once a recipient has exercised its 
option to apply for an exclusive or par-
tially exclusive license, a notice, iden-
tifying the invention and the recipient, 
is published in the Federal Register, 
providing the public opportunity for 
filing written objections for 60 days. 

(j) Preference for United States manu-
facture. Despite any other provision, 
the recipient agrees that any products 
embodying subject inventions or pro-
duced through the use of subject inven-
tions shall be manufactured substan-
tially in the United States. ‘‘Manufac-
tured substantially in the United 
States’’ means the product must have 
over 50 percent of its components man-
ufactured in the United States. This re-
quirement is met if the cost to the re-
cipient of the components mined, pro-
duced, or manufactured in the United 
States exceeds 50 percent of the cost of 
all components required to make the 
product. In making this determination, 
only the product and its components 
shall be considered. The cost of each 
component includes transportation 
costs to the place of incorporation into 
the product and any applicable duty 
whether or not a duty-free entry cer-

tificate is issued. Components of for-
eign origin of the same class or kind 
for which determinations have been 
made in accordance with FAR 25.101(a) 
are treated as domestic. Scrap gen-
erated, collected, and prepared for 
processing in the United States is con-
sidered domestic. The intent of this 
provision is to support manufacturing 
jobs in the United States regardless of 
the status of the recipient as a domes-
tic or foreign controlled company. 
However, in individual cases, the re-
quirement to manufacture substan-
tially in the United States, may be 
waived by the Assistant Administrator 
for Procurement (Code HS) upon a 
showing by the recipient that under 
the circumstances domestic manufac-
ture is not commercially feasible. 

(k) Space Act agreements. Invention 
and patent rights in cooperative agree-
ments must comply with statutory and 
regulatory provisions. Where cir-
cumstances permit, a Space Act Agree-
ment is available as an alternative in-
strument which can be more flexible in 
the area of invention and patent rights. 

(l) Data rights. Data rights provisions 
can and should be tailored to best 
achieve the needs and objectives of the 
respective parties concerned. 

(1) The data rights clause at § 1274.905 
assumes a substantially equal cost 
sharing relationship where collabo-
rative research, experimental, develop-
mental, engineering, demonstration, or 
design activities are to be carried out, 
such that it is likely that ‘‘propri-
etary’’ information will be developed 
and/or exchanged under the agreement. 
If cost sharing is unequal or no exten-
sive research, experimental, develop-
mental, engineering, demonstration, or 
design activities are likely, a different 
set of clauses may be appropriate. 

(2) The primary question that must 
be answered when developing data 
clauses is what does each party need or 
intend to do with the data developed 
under the agreement. Accordingly, the 
data rights clauses may be tailored to 
fit the circumstances. Where con-
flicting goals of the parties result in 
incompatible data provisions, agree-
ment officers for the Government must 
recognize that private companies en-
tering into cooperative agreements 
bring resources to that relationship 
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and must be allowed to reap an appro-
priate benefit for the expenditure of 
those resources. However, since serving 
a public purpose is a major objective of 
a cooperative agreement, care must be 
exercised to ensure the recipient is not 
established as a long term sole source 
supplier of an item or service and is 
not in a position to take unfair advan-
tage of the results of the cooperative 
agreement. Therefore, a reasonable 
time period (i.e., depending on the 
technology, two to five years after pro-
duction of the data) may be established 
after which the data first produced by 
the recipient in the performance of the 
agreement will be made public. 

(3) Data can be generated from dif-
ferent sources and can have various re-
strictions placed on its dissemination. 
Recipient data furnished to NASA can 
exist prior to, or be produced outside 
of, the agreement or be produced under 
the agreement. NASA can also produce 
data in carrying out its responsibilities 
under the agreement. Each of these 
areas must be covered. 

(4) For data, including software, first 
produced by the recipient under the 
agreement, the recipient may assert 
copyright. Data exchanged with a no-
tice showing that the data is protected 
by copyright must include appropriate 
licenses in order for NASA to use the 
data as needed. 

(5) Recognizing that the dissemina-
tion of the results of NASA’s activities 
is a primary objective of a cooperative 
agreement, the parties should specifi-
cally delineate what results will be 
published and under what conditions. 
This should be set forth in the clause of 
the cooperative agreement entitled 
‘‘Publication and Reports: Non-Propri-
etary Research Results.’’ Any such 
agreement on the publication of results 
should be stated to take precedence 
over any other clause in the coopera-
tive agreement. 

(6) Section 1274.905(b)(3) requires the 
recipient to provide NASA a govern-
ment purpose license for data first pro-
duced by the Recipient that con-
stitutes trade secrets or confidential 
business or financial information. 
NASA and the recipient shall deter-
mine the scope of this license at the 
time of award of the cooperative agree-
ment. In addition to the purposes given 

as examples in § 1274.905(b)(3), the li-
cense should provide NASA the right to 
use this data under a separate coopera-
tive agreement or contract issued to a 
party other than the recipient for the 
purpose of continuing the project in 
the event the cooperative agreement is 
terminated by either party. 

(7) In accordance with section 303(b) 
of the Space Act, any data first pro-
duced by NASA under the agreement 
which embodies trade secrets or finan-
cial information that would be privi-
leged or confidential if it had been ob-
tained from a private participant, will 
be marked with an appropriate legend 
and maintained in confidence for an 
agreed to period of up to five years (the 
maximum allowed by law). This does 
not apply to data other than that for 
which there has been agreement re-
garding publication or distribution. 
The period of time during which data 
first produced by NASA is maintained 
in confidence should be consistent with 
the period of time determined in ac-
cordance with paragraph (h)(2) of this 
section, before which data first pro-
duced by the recipient will be made 
public. Also, NASA itself may use the 
marked data (under suitable protective 
conditions) for agreed-to purposes. 

§ 1274.209 Evaluation and selection. 
(a) Factor development. The agreement 

officer, along with the NASA evalua-
tion team has discretion to determine 
the relevant evaluation criteria based 
upon the project requirements, and the 
goals and objectives of the cooperative 
agreement. 

(b) Communications during non-com-
petitive awards. For cooperative agree-
ments awarded non-competitively (see 
§ 1274.202(b)), there are no restrictions 
on communications between NASA and 
the recipient. In addition, there is no 
requirement for the development and 
publication of formal evaluation or 
source selection criteria. 

(c) Communications during competitive 
awards. As discussed in § 1274.203(c), 
when a competitive source selection 
process will be followed to select the 
recipient, an appropriate level of care 
shall be taken by NASA personnel in 
order to protect the integrity of the 
source selection process. Therefore, 
upon release of the formal cooperative 
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