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Purpose of the NEPA Reference Handbook

The purpose of the NEPA Reference Handbook, as authorized in 505 FW1.7 and 550 FW 1, is to
provide Fish and Wildlife Service personnel with full texts of various NEPA authorities, selected
NEPA-related authorities, and NEPA-related checklists. The Handbook includes documents cited

in Service NEPA guidance and Departmental procedures and memoranda. The Handbook is an
accompanying document to the Service NEPA guidelines.



NEPA GLOSSARY

Affected Environment - A description of the existing environment to be affected by the proposed
action (40 CFR 1502.15).

Alternative - A reasonable way to fix the identified problem or satisfy the stated need (40 CFR
1502.4).

Categorical Exclusion (CX)-A category of actions that do not individually or cumulatively have a
significant effect on the human environment and have been found to have no such effect in
procedures adopted by a Federal agency pursuant to NEPA (40 CFR 1508.4).

Council on Environmental Quality (CEQ) - Established under Title Il of NEPA to develop Federal
agency-wide policy and regulations for implementing the procedural provisions of NEPA, resolve

interagency disagreements concerning proposed major Federal actions, and to ensure that Federal

agency programs and procedures are in compliance with NEPA.

Cumulative Effect - The incremental environmental impact or effect of the proposed action,
together with impacts of past, present, and reasonably foreseeable future actions, regardless of
what agency (Federal or non-Federal) or person undertakes such other actions. Cumulative effects
can result from individually minor but collectively significant actions taking place over a period of
time (40 CFR 1508.7).

Environmental Consequences - Environmental effects of project alternatives, including the
proposed action, any adverse environmental effects which cannot be avoided, the relationship
between short-term uses of the human environment, and any irreversible or irretrievable
commitments of resources which would be involved if the proposal should be implemented (40
CFR 1502.16).

Environmental Action Statement (EAS) - A Service-required document prepared to improve the
Service's administrative record for categorically excluded actions that may be controversial,
emergency actions under CEQ's NEPA regulations (40 CFR 1506.1 1), decisions based on EAs to
prepare an EIS, and any decision where improved documentation of the administrative record is
desirable, and to facilitate internal program review and final approval when a FONSI is to be signed
at the FWS-WO and FWS-RO level (550 FW ")).

Environmental Impact Statement (EIS) - A detailed written statement required by section
102(2)(C) of NEPA, analyzing the environmental impacts of a proposed action, adverse effects of
the project that cannot be avoided, alternative courses of action, short-term uses of the
enviromnent versus the maintenance and enhancement of long-term productivity, and any
irreversible and irretrievable commitment of resources (40 CFR 1508.1 1).




Environmental Assessment (EA) - A concise public document, prepared in compliance with NEPA,
that briefly discusses the purpose and need for an action, alternatives to such action, and provides
sufficient evidence and analysis of impacts to determine whether to prepare an environmental
impact statement or finding of no significant impact (40 CFR 1508.9).

Finding of No Significant Impact (FONSI) - A document prepared in compliance with NEPA,

supported by an environmental assessment, that analyzes whether a Federal action will have no
significant effect on the human environment and for which an environmental impact statement,
therefore, will not be prepared 40 CFR 1508.13).

Human Environment - Includes the natural and physical environment and the relationship of people
with the environment (40 CFR 1508.14).

Impact (Effect) - A direct result of an action which occurs at the same time and place; or an indirect
result of an action which occurs later in time or in a different place and is reasonably foreseeable; or
the cumulative results from the incremental impact of the action when added to other past, present,
and reasonably foreseeable future actions regardless of what agency or person undertakes such
other actions (40 CFR 1508.8).

Lead Agency - The agency or agencies responsible for preparing the environmental impact
statement (40 CFR 1508.16).

Major Federal Action - Actions with effects that may be major and which are potentially subject to
Federal control and responsibility (40 CFR 1508.18).

Mitigation - Planning actions taken to avoid an impact altogether to minimize the degree or
magnitude of the impact, reduce the impact over time, rectify the impact, or compensate for the
impact (40 CFR 1508.20)

National Environmental Policy Act of 1969 (NEPA) -Requires all agencies, including the Service,
to examine the environmental impacts of their actions, incorporate environmental information, and
utilize public participation in the planning and implementation of all actions. Federal agencies must
integrate NEPA with other planning requirements and prepare appropriate NEPA documents to
facilitate better environmental decision making. NEPA requires Federal agencies to review and
comment on Federal agency environmental plans/documents when the agency has jurisdiction by
law or special expertise with respect to any environmental impacts involved. (42 U.S.C. 4321-
4327) (40 CFR 1500-1508).

Notice of Intent (NOI) - A notice that an environmental impact statement will be prepared and
considered (40 CFR 1508.22).

No Action Alternative - The alternative where current conditions and trends are projected into the
future without another proposed action (40 CFR 1502.14(d)).




Proposed Action - A plan that contains sufficient details about the intended actions to be taken, or
that will result, to allow alternatives to be developed and its environmental impacts analyzed (40
CFR 1508.23).

Record of Decision (ROD) - A concise public record of decision prepared by the Federal agency,
pursuant to NEPA. that contains a statement of the decision, identification of all alternatives
considered, identification of the environmentally preferable alternative, a statement as to whether all
practical means to avoid or minimize environmental harm from the alternative selected have been
adopted (and if not, why they were not), and a summary of monitoring and enforcement where
applicable for any mitigation (40 CFR 1505.2).

Relationship of Short-Term Uses and Long-Term Productivity - The balance or trade-off between
short-term uses and long-term productivity need to be defined in relation to the proposed activity in
question. Each resource, of necessity, has to be provided with its own definitions of short- term
and long-term (40 CFR 1502.16).

Scope - The range of actions, alternatives, and impacts to be considered in an environmental impact
statement (40 CFR 1508.25).

Scoping - An early and open process for determining the extent and variety of issues to be
addressed and for identifying the significant issues related to a proposed action (40 CFR 1501.7).

Significant - Use in NEPA requires consideration of both context and intensity (40 CFR 1508.27):

Context - significance of an action must be analyzed in its current and proposed short-and
long-term effects on the whole of a given resource (e.g.-affected region) Intensity - Refers
to the severity of the effect

Tiering - The coverage of general matters in broader environmental impact statements with
subsequent narrower statements of environmental analysis, incorporating by reference, the general
discussions and concentrating on specific issues (40 CFR 1508.28).

Unavoidable Adverse Effects - Effects that can not be avoided due to constraints in alternatives.
These effects do not have to be avoided by the planning agency, but they must be disclosed,
discussed, and mitigated, if possible (40 CFR 1500.2(e).
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The National Environmental Policy Act of 1969

The National Environmental Policy Act of 1969, as amended

(Pub. L. 91-190, 42 U.S.C. 4321-4347, January 1, 1970, as amended by Pub. L. 94-52, July
3, 1975, Pub. L. 94-83, August 9, 1975, and Pub. L. 97-258, 8§ 4(b), Sept. 13, 1982)

An Act to establish a national policy for the environment, to provide for the establishment of
a Council on Environmental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of Americain
Congress assembled, That this Act may be cited as the "National Environmental Policy Act
of 1969."

Purpose
Sec. 2 [42 USC § 4321].

The purposes of this Act are: To declare a national policy which will encourage productive
and enjoyable harmony between man and his environment; to promote efforts which will
prevent or eliminate damage to the environment and biosphere and stimulate the health and
welfare of man; to enrich the understanding of the ecological systems and natural resources
important to the Nation; and to establish a Council on Environmental Quality.

TITLE 1

CONGRESSIONAL DECLARATION OF NATIONAL
ENVIRONMENTAL POLICY

Sec. 101 [42 USC § 4331].

(a) The Congress, recognizing the profound impact of man's activity on the interrelations of
all components of the natural environment, particularly the profound influences of population
growth, high-density urbanization, industrial expansion, resource exploitation, and new and
expanding technological advances and recognizing further the critical importance of
restoring and maintaining environmental quality to the overall welfare and development of
man, declares that it is the continuing policy of the Federal Government, in cooperation with
State and local governments, and other concerned public and private organizations, to use all
practicable means and measures, including financial and technical assistance, in a manner
calculated to foster and promote the general welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill the social, economic, and
other requirements of present and future generations of Americans.

(b) In order to carry out the policy set forth in this Act, it is the continuing responsibility of
the Federal Government to use all practicable means, consist with other essential
considerations of national policy, to improve and coordinate Federal plans, functions,



programs, and resources to the end that the Nation may --

1.

fulfill the responsibilities of each generation as trustee of the environment for
succeeding generations;

assure for all Americans safe, healthful, productive, and aesthetically and culturally
pleasing surroundings;

attain the widest range of beneficial uses of the environment without degradation, risk
to health or safety, or other undesirable and unintended consequences;

preserve important historic, cultural, and natural aspects of our national heritage, and
maintain, wherever possible, an environment which supports diversity, and variety of
individual choice;

achieve a balance between population and resource use which will permit high
standards of living and a wide sharing of life's amenities; and

enhance the quality of renewable resources and approach the maximum attainable
recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful environment and that
each person has a responsibility to contribute to the preservation and enhancement of the
environment.

Sec. 102 [42 USC § 4332].

The Congress authorizes and directs that, to the fullest extent possible: (1) the policies,
regulations, and public laws of the United States shall be interpreted and administered in
accordance with the policies set forth in this Act, and (2) all agencies of the Federal
Government shall --

(A) utilize a systematic, interdisciplinary approach which will insure the integrated use of
the natural and social sciences and the environmental design arts in planning and in
decisionmaking which may have an impact on man's environment;

(B) identify and develop methods and procedures, in consultation with the Council on
Environmental Quality established by title Il of this Act, which will insure that presently
unquantified environmental amenities and values may be given appropriate consideration
in decisionmaking along with economic and technical considerations;

(C) include in every recommendation or report on proposals for legislation and other
major Federal actions significantly affecting the quality of the human environment, a
detailed statement by the responsible official on --

(i) the environmental impact of the proposed action,

(i) any adverse environmental effects which cannot be avoided should the proposal
be implemented,



(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's environment and the
maintenance and enhancement of long-term productivity, and

(v) any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall consult with
and obtain the comments of any Federal agency which has jurisdiction by law or special
expertise with respect to any environmental impact involved. Copies of such statement
and the comments and views of the appropriate Federal, State, and local agencies, which
are authorized to develop and enforce environmental standards, shall be made available
to the President, the Council on Environmental Quality and to the public as provided by
section 552 of title 5, United States Code, and shall accompany the proposal through the
existing agency review processes;

(D) Any detailed statement required under subparagraph (C) after January 1, 1970, for
any major Federal action funded under a program of grants to States shall not be deemed
to be legally insufficient solely by reason of having been prepared by a State agency or
official, if:

(i) the State agency or official has statewide jurisdiction and has the responsibility for
such action,

(ii) the responsible Federal official furnishes guidance and participates in such
preparation,

(iii) the responsible Federal official independently evaluates such statement prior to
its approval and adoption, and

(iv) after January 1, 1976, the responsible Federal official provides early notification
to, and solicits the views of, any other State or any Federal land management entity of
any action or any alternative thereto which may have significant impacts upon such
State or affected Federal land management entity and, if there is any disagreement on
such impacts, prepares a written assessment of such impacts and views for
incorporation into such detailed statement.

The procedures in this subparagraph shall not relieve the Federal official of his
responsibilities for the scope, objectivity, and content of the entire statement or of any
other responsibility under this Act; and further, this subparagraph does not affect the
legal sufficiency of statements prepared by State agencies with less than statewide
jurisdiction.

(E) study, develop, and describe appropriate alternatives to recommended courses of
action in any proposal which involves unresolved conflicts concerning alternative uses of
available resources;

(F) recognize the worldwide and long-range character of environmental problems and,



where consistent with the foreign policy of the United States, lend appropriate support to
initiatives, resolutions, and programs designed to maximize international cooperation in
anticipating and preventing a decline in the quality of mankind's world environment;

(G) make available to States, counties, municipalities, institutions, and individuals,
advice and information useful in restoring, maintaining, and enhancing the quality of the
environment;

(H) initiate and utilize ecological information in the planning and development of
resource-oriented projects; and

(1) assist the Council on Environmental Quality established by title Il of this Act.
Sec. 103 [42 USC § 4333].

All agencies of the Federal Government shall review their present statutory authority,
administrative regulations, and current policies and procedures for the purpose of
determining whether there are any deficiencies or inconsistencies therein which prohibit full
compliance with the purposes and provisions of this Act and shall propose to the President
not later than July 1, 1971, such measures as may be necessary to bring their authority and
policies into conformity with the intent, purposes, and procedures set forth in this Act.

Sec. 104 [42 USC § 4334].

Nothing in section 102 [42 USC § 4332] or 103 [42 USC § 4333] shall in any way affect the
specific statutory obligations of any Federal agency (1) to comply with criteria or standards
of environmental quality, (2) to coordinate or consult with any other Federal or State agency,
or (3) to act, or refrain from acting contingent upon the recommendations or certification of
any other Federal or State agency.

Sec. 105 [42 USC § 4335].

The policies and goals set forth in this Act are supplementary to those set forth in existing
authorizations of Federal agencies.

TITLE 11

COUNCIL ON ENVIRONMENTAL QUALITY
Sec. 201 [42 USC § 4341].

The President shall transmit to the Congress annually beginning July 1, 1970, an
Environmental Quality Report (hereinafter referred to as the "report™) which shall set forth
(1) the status and condition of the major natural, manmade, or altered environmental classes
of the Nation, including, but not limited to, the air, the aquatic, including marine, estuarine,
and fresh water, and the terrestrial environment, including, but not limited to, the forest,
dryland, wetland, range, urban, suburban an rural environment; (2) current and foreseeable
trends in the quality, management and utilization of such environments and the effects of
those trends on the social, economic, and other requirements of the Nation; (3) the adequacy
of available natural resources for fulfilling human and economic requirements of the Nation



in the light of expected population pressures; (4) a review of the programs and activities
(including regulatory activities) of the Federal Government, the State and local governments,
and nongovernmental entities or individuals with particular reference to their effect on the
environment and on the conservation, development and utilization of natural resources; and
(5) a program for remedying the deficiencies of existing programs and activities, together
with recommendations for legislation.

Sec. 202 [42 USC § 4342].

There is created in the Executive Office of the President a Council on Environmental Quality
(hereinafter referred to as the "Council™). The Council shall be composed of three members
who shall be appointed by the President to serve at his pleasure, by and with the advice and
consent of the Senate. The President shall designate one of the members of the Council to
serve as Chairman. Each member shall be a person who, as a result of his training,
experience, and attainments, is exceptionally well qualified to analyze and interpret
environmental trends and information of all kinds; to appraise programs and activities of the
Federal Government in the light of the policy set forth in title I of this Act; to be conscious of
and responsive to the scientific, economic, social, aesthetic, and cultural needs and interests
of the Nation; and to formulate and recommend national policies to promote the
improvement of the quality of the environment.

Sec. 203 [42 USC § 4343].

(a) The Council may employ such officers and employees as may be necessary to carry out
its functions under this Act. In addition, the Council may employ and fix the compensation
of such experts and consultants as may be necessary for the carrying out of its functions
under this Act, in accordance with section 3109 of title 5, United States Code (but without
regard to the last sentence thereof).

(b) Notwithstanding section 1342 of Title 31, the Council may accept and employ voluntary
and uncompensated services in furtherance of the purposes of the Council.

Sec. 204 [42 USC § 4344].
It shall be the duty and function of the Council --

1. to assist and advise the President in the preparation of the Environmental Quality
Report required by section 201 [42 USC § 4341] of this title;

2. to gather timely and authoritative information concerning the conditions and trends in
the quality of the environment both current and prospective, to analyze and interpret
such information for the purpose of determining whether such conditions and trends
are interfering, or are likely to interfere, with the achievement of the policy set forth
in title | of this Act, and to compile and submit to the President studies relating to
such conditions and trends;

3. to review and appraise the various programs and activities of the Federal Government
in the light of the policy set forth in title I of this Act for the purpose of determining
the extent to which such programs and activities are contributing to the achievement



of such policy, and to make recommendations to the President with respect thereto;

4. to develop and recommend to the President national policies to foster and promote
the improvement of environmental quality to meet the conservation, social,
economic, health, and other requirements and goals of the Nation;

5. to conduct investigations, studies, surveys, research, and analyses relating to
ecological systems and environmental quality;

6. to document and define changes in the natural environment, including the plant and
animal systems, and to accumulate necessary data and other information for a
continuing analysis of these changes or trends and an interpretation of their
underlying causes;

7. toreport at least once each year to the President on the state and condition of the
environment; and

8. to make and furnish such studies, reports thereon, and recommendations with respect
to matters of policy and legislation as the President may request.

Sec. 205 [42 USC § 4345].
In exercising its powers, functions, and duties under this Act, the Council shall --

1. consult with the Citizens' Advisory Committee on Environmental Quality established
by Executive Order No. 11472, dated May 29, 1969, and with such representatives of
science, industry, agriculture, labor, conservation organizations, State and local
governments and other groups, as it deems advisable; and

2. utilize, to the fullest extent possible, the services, facilities and information (including
statistical information) of public and private agencies and organizations, and
individuals, in order that duplication of effort and expense may be avoided, thus
assuring that the Council's activities will not unnecessarily overlap or conflict with
similar activities authorized by law and performed by established agencies.

Sec. 206 [42 USC § 4346].

Members of the Council shall serve full time and the Chairman of the Council shall be
compensated at the rate provided for Level 11 of the Executive Schedule Pay Rates [5 USC §
5313]. The other members of the Council shall be compensated at the rate provided for Level
IV of the Executive Schedule Pay Rates [5 USC § 5315].

Sec. 207 [42 USC § 4346a].

The Council may accept reimbursements from any private nonprofit organization or from
any department, agency, or instrumentality of the Federal Government, any State, or local
government, for the reasonable travel expenses incurred by an officer or employee of the
Council in connection with his attendance at any conference, seminar, or similar meeting
conducted for the benefit of the Council.



Sec. 208 [42 USC § 4346b].

The Council may make expenditures in support of its international activities, including
expenditures for: (1) international travel; (2) activities in implementation of international
agreements; and (3) the support of international exchange programs in the United States and
in foreign countries.

Sec. 209 [42 USC § 4347].

There are authorized to be appropriated to carry out the provisions of this chapter not to
exceed $300,000 for fiscal year 1970, $700,000 for fiscal year 1971, and $1,000,000 for each
fiscal year thereafter.

The Environmental Quality Improvement Act, as amended (Pub. L. No. 91- 224, Title II,
April 3, 1970; Pub. L. No. 97-258, September 13, 1982; and Pub. L. No. 98-581, October 30,
1984.

42 USC § 4372.

(a) There is established in the Executive Office of the President an office to be known as
the Office of Environmental Quality (hereafter in this chapter referred to as the "Office").
The Chairman of the Council on Environmental Quality established by Public Law 91-
190 shall be the Director of the Office. There shall be in the Office a Deputy Director
who shall be appointed by the President, by and with the advice and consent of the
Senate.

(b) The compensation of the Deputy Director shall be fixed by the President at a rate not
in excess of the annual rate of compensation payable to the Deputy Director of the Office
of Management and Budget.

(c) The Director is authorized to employ such officers and employees (including experts
and consultants) as may be necessary to enable the Office to carry out its functions ;under
this chapter and Public Law 91-190, except that he may employ no more than ten
specialists and other experts without regard to the provisions of Title 5, governing
appointments in the competitive service, and pay such specialists and experts without
regard to the provisions of chapter 51 and subchapter 111 of chapter 53 of such title
relating to classification and General Schedule pay rates, but no such specialist or expert
shall be paid at a rate in excess of the maximum rate for GS-18 of the General Schedule
under section 5332 of Title 5.

(d) In carrying out his functions the Director shall assist and advise the President on
policies and programs of the Federal Government affecting environmental quality by --

1. providing the professional and administrative staff and support for the Council on
Environmental Quality established by Public Law 91- 190;

2. assisting the Federal agencies and departments in appraising the effectiveness of
existing and proposed facilities, programs, policies, and activities of the Federal
Government, and those specific major projects designated by the President which



do not require individual project authorization by Congress, which affect
environmental quality;

3. reviewing the adequacy of existing systems for monitoring and predicting
environmental changes in order to achieve effective coverage and efficient use of
research facilities and other resources;

4. promoting the advancement of scientific knowledge of the effects of actions and
technology on the environment and encouraging the development of the means to
prevent or reduce adverse effects that endanger the health and well-being of man;

5. assisting in coordinating among the Federal departments and agencies those
programs and activities which affect, protect, and improve environmental quality;

6. assisting the Federal departments and agencies in the development and
interrelationship of environmental quality criteria and standards established
throughout the Federal Government;

7. collecting, collating, analyzing, and interpreting data and information on
environmental quality, ecological research, and evaluation.

(e) The Director is authorized to contract with public or private agencies, institutions, and
organizations and with individuals without regard to section 3324(a) and (b) of Title 31
and section 5 of Title 41 in carrying out his functions.

42 USC § 4373. Each Environmental Quality Report required by Public Law 91-190 shall,
upon transmittal to Congress, be referred to each standing committee having jurisdiction over
any part of the subject matter of the Report.

42 USC § 4374. There are hereby authorized to be appropriated for the operations of the
Office of Environmental Quality and the Council on Environmental Quality not to exceed the
following sums for the following fiscal years which sums are in addition to those contained
in Public Law 91- 190:

(@) $2,126,000 for the fiscal year ending September 30, 1979.
(b) $3,000,000 for the fiscal years ending September 30, 1980, and September 30, 1981.
(c) $44,000 for the fiscal years ending September 30, 1982, 1983, and 1984.
(d) $480,000 for each of the fiscal years ending September 30, 1985 and 1986.
42 USC § 4375.

(a) There is established an Office of Environmental Quality Management Fund
(hereinafter referred to as the "Fund") to receive advance payments from other agencies
or accounts that may be used solely to finance --

1. study contracts that are jointly sponsored by the Office and one or more other
Federal agencies; and



2. Federal interagency environmental projects (including task forces) in which the
Office participates.

(b) Any study contract or project that is to be financed under subsection (a) of this section
may be initiated only with the approval of the Director.

(c) The Director shall promulgate regulations setting forth policies and procedures for
operation of the Fund.



Office of Federal Activities

Section 309 - Clean Air Act

(@) The Administrator shall review and comment in writing on the environmental impact of any
matter relating to duties and responsibilites granted pursuant to this Act or other provisions of the
authority of the Administrator, contained in any (1) legislation proposed by any Federal
department or agency, (2) newly authorized Federal projects for construction and any major
Federal agency action (other than a project for construction) to which Section 102(2)(C) of
Public Law 91-190[*] applies, and (3) proposed regulations published by any department or
agency of the Federal government. Such written comment shall be made public at the conclusion
of any such review.

(b) In the event the Administrator determines that any such legislation, action, or regulation is
unsatisfactory from the standpoint of public health or welfare to environmental quality, he shall
publish his determination and the matter shall be referred to the Council on Environmental

Quality.

[*] NEPA (42 USC 4332(2)(C) et seq.)



Section 4(f) of the DOT ACT

Section 4(f) fo the Department of Transportation Act (80 Stat. 931; Public Law 89-670) as
amended in Section 18 of the Federal Aid Highway Act of 1968 (82 Stat. 815; Public Law 90-
495).

A(f) It is hereby declared to be the national policy that special effort should be made to
preserve the natural beauty of the countryside and public park and recreation lands, wildlife and
waterfowl refuges, and historic sites. The Secretary of Transportation shall cooperate and consult
with the Secretaries of the Interior, Housing and Urban Development, and Agriculture, and with
the States in developing transportation plans and programs that include measures to maintain or
enhance the natural beauty of the lands traversed. After the effective date of the Federal-Aid
Highway Act of 1968, the Secretary shall not approve any program or project which requires the
use of any publicly owned land from fowl refuge of national, State, or local significance as
determined by the Federal, State, or local officials having jurisdiction thereof, or any land from an
historic site of national, State, or local significance as so determined by such officials unless (1)
there is no feasible and prudent alternative to the use of such land, and (2) such program includes
all possible planning to minimize harm to such park, recreational area, wildlife and waterfowl
refuge, or historic site resulting from such use.@

Section 4(f) is Codified in:

23 U.S.C. 138 and 49 U.S.C. 163 (f)



Title 3
The President

1957

THE PRESIDENT

Executive Order 12114 of January 4,1979
Environmental Effects Abroad of Major Federal Actions

By virtue of the authority vested in me by the Constitution and the laws of
the United States, and as President of the United States, in order to further
environmental objectives consistent with the foreign policy and national
security policy of the United States, it is ordered as follows:

Section 1.

1-1. Purpose and Scope. The purpose of this Executive Order is to enable
responsible officials of Federal agencies having ultimate responsibility for
authorizing and approving actions encompassed by this Order to be informed
of pertinent environmental considerations and to take such considerations
into account, with other pertinent considerations of national policy, in making
decisions regarding such actions. While based on independent authority, this
Order furthers the purpose of the National Environmental Policy Act and the
Marine Protection Research and Sanctuaries Act and the Deepwater Port Act
consistent with the foreign policy and national security policy of the United
States. and represents the United States government's exclusive and complete
determination of the procedural and other actions to be taken by Federal
agencies to further the purpose of the National Environmental Policy Act.
with respect to the environment outside the United States, its territories and
pOSsessions.

Sec. 2.

2-1. Agency Procedures. Every Federal agency taking major Federal actions
encompassed hereby and not exempted herefrom having significant effects
on the environment outside the geographical borders of the United States
and its territories and possessions shall within eight months after the
effective date of this Order have in effect procedures to implement this
Order. Agencies shall consult with the Department of State and the Council
on Environmental Quality concerning such procedures prior to placing them
in effect.

2-2. Information Exchange. To assist in effectuating the foregoing purpose,
the Department of State and the Council on Environmental Quality in
collaboration with other interested Federal agencies and other nations shall
conduct a program for exchange on a continuing basis of information
concerning the environment. The objectives of this program shall be to
provide information for use by decision makers to heighten awareness of



and interest in environmental concerns and, as appropriate, to facilitate
environmental cooperation with foreign nations.

2-3. Actions Included. Agencies in their procedures under Section 2-1 shall
establish procedures by which their officers having ultimate responsibility for
authorizing and approving actions in one of the following categories encom-
passed by this Order, take into consideration in making decisions concerning
such actions, a document described in Section 2-4(a):

(a) major Federal actions significantly affecting the environment of the
global commons outside the jurisdiction of any nation (e.g.; the oceans or
Antarctica);

(b) major Federal actions significantly affecting the environment of a foreign
nation not participating with the United States and not otherwise involved
in the action;

(c) major Federal actions significantly affecting the environment of a foreign
nation which provide to that nation:

(1) a product, or physical project producing a principal product or an
emission or effluent, which is prohibited or strictly regulated by Federal law
in the United States because its toxic effects on the environment create a
serious public health risk; or

(2) a physical project which in the United States is prohibited or strictly
regulated by Federal law to protect the environment against radioactive
substances.

(d) major Federal actions outside the United States, its territories and possessions which significantly
affect natural or ecological resources of global importance designated for protection under this subsection
by the President, or, in the case of such a resource protected by international agreement binding on the
United States, by the Secretary of State. Recommendations to the President under this subsection shall be
accompanied by the views of the Council an Environmental Quality and the Secretary of State.

2-4. Applicable Procedures. (a) There are the following types of documents to be used in connection with
actions described in Section 2-3:

(1) environmental impact statements (including generic, program and specific statements):
(i) bilateral or multilateral environmental studies, relevant or related to the proposed action, by the United
States and one more foreign nations, or by an international body or organization in which the United

States is a member or participant; or

(i) concise reviews of the environmental issues involved, including environmental assessments, summary
environmental analyses or other appropriate documents.

(b) Agencies shall in their procedures provide for preparation of documents described in Section 2-4(a,
with respect to actions described in Section 2-3, as follows:



(i) for effects described in Section 2-3(a), an environmental impact statement described in Section 2-

4@)(@1);

(i) for effects described in Section 2-3(b), a document described in Section 2-4(a)(ii) or (iii) as determined
by the agency;

(i) for effects described in Section 2-3(a), a document described in Section 2-4(a)(ii) or (iii), as
determined by the agency;

(iv) for effects described in Section 2-3(d), a document described in Section 2-4(a)(i), (ii) or (iii). As
determined by the agency.

Such procedures may provide that an agency need not prepare a new document when a document
described in Sec 2-4(a) already exists.

(c) Nothing in this Order shall serve to invalidate any existing regulations of any agency which have been
adopted pursuant to court order or pursuant to judicial settlement of any case or to prevent any agency
from providing in its procedures for measures in addition to those provided for herein to further the
purpose of the National Environmental Policy Act and other environmental laws, including the Marine
Protection Research and Sanctuaries Act and the Deepwater Port Act, consistent with the foreign and
national security policies of the United States.

(d) Except as provided in Section 2-5(b), agencies taking action encompassed by this Order shall, as soon
as feasible, inform other Federal agencies with relevant expertise of the availability of environmental
documents prepared under this Order.

Agencies in their procedures under Section 2-1 shall make appropriate
provision for determining when an affected nation shall be informed in
accordance with Section 3-2 of this Order of the availability of
environmental documents prepared pursuant to those procedures.

In order to avoid duplication of resources, agencies in their procedures
shall provide for appropriate utilization of the resources of other Federal
agencies with relevant environmental jurisdiction or expertise.

2-5. Exemptions and considerations. (a) Notwithstanding Section 2-3, the
following actions are exempt from this Order:

(1) actions not having a significant effect on the environment outside the
United States as determined by the agency;

(i1) actions taken by the President;
(iii) actions taken by or pursuant to the direction of the President or
Cabinet officer when the national security or interest is involved or when

the action occurs in the course of an armed conflict;

(iv) intelligence activities and arms transfers;



(v) export licenses or permits or export approvals, and actions relating to
nuclear activities except actions providing to a foreign nation a nuclear
production or utilization facility as defined in the Atomic Energy Act of
1954, as amended, or a nuclear waste management facility;

(vi) votes and other actions in international conferences and organizations;
(vii) disaster and emergency relief action.

(b) Agency procedures under Section 2-1 implementing Section 2-4 may
provide for appropriate modifications in the contents, timing and
availability of documents to other affected Federal agencies and affected
nations, where necessary to:

(i) enable the agency to decide and act promptly as and when required;

(i) avoid adverse impacts on foreign relations or infringement in fact or
appearance of other nations' sovereign responsibilities, or

(iii) ensure appropriate reflection of:

(1) diplomatic factors;

(2) international commercial, competitive and export promotion factors;
(3) needs for governmental or commercial confidentiality;

(4) national security considerations;

(5) difficulties of obtaining information and agency ability to analyze
meaningfully environmental effects of a proposed action; and

(6) the degree to which the agency is involved in or able to affect a
decision to be made.

(c) Agency procedure under Section 2-1 may provide for categorical
exclusions and for such exemptions in addition to those specified in
subsection (a) of this Section as may be necessary to meet emergency
circumstances, situations involving exceptional foreign policy and national
security sensitivities and other such special circumstances. In utilizing such
additional exemptions agencies shall, as soon as feasible, consult with the
Department of State and the Council on Environmental Quality.

(d) The provisions of Section 2-5 do not apply to actions described in
Section 2-3(a) unless permitted by law.

Sec. 3.



The White House.
[FR Doc. 79-869
Filed 1-5-79; 3:38 pm]

3-2. Rights of Action. This Order is solely for the purpose of establishing
internal procedures for Federal agencies to consider the significant effects
of their actions on the environment outside the United States, its territories
and possessions, and nothing in this Order shall be construed to create a
cause of action.

3-2. Foreign Relations. The Department of State shall coordinate all
communications by agencies with foreign governments concerning
environmental agreements and other arrangements in implementation of
this Order.

3-3. Mufti-Agency Actions. Where more than one Federal agency is
involved in an action or program, a lead agency, as determined by the
agencies involved, shall have responsibility for implementation of this
Order.

3-4. Certain Terms. For purposes of this Order, "environment” means the
natural and physical environment and excludes social, economic and other
environments; and an action significantly affects the environment if it does
significant harm to the environment even though on balance the agency
believes the action to be beneficial to the environment. The term "export
approvals” in Section 2-5(a)(v) does not mean or include direct loans to
finance exports.

3-5. Multiple Impacts. If a major Federal action having effects on the
environment of the United States or the global commons requires
preparation of an environmental impact statement, and if the action also
has effects on the environment of a foreign nation, an environmental
impact statement need not be prepared with respect to the effects on the
environment of the foreign nation.

January 4,1979



EXECUTIVE ORDER 11988
FLOODPLAIN MANAGEMENT

HISTORY: May 24, 1977; 42 FR 26951, 3 CFR, 1977 Comp., p. 117; Amended by Executive
Order 12148, July 20, 1979; 44 FR 43239, 3 CFR, 1979 Comp., p. 412

[EDITOR'S NOTE: Executive Order 12148 --Federal Emergency Management, July 20, 1979,
substituted "Director of the Federal Emergency Management Agency" for "Federal Insurance
Administration™ in Section 2(d).]

By virtue of the authority vested in me by the Constitution and statutes of the United States of
America, and as President of the United States of America, in furtherance of the National
Environmental Policy Act of 1969, as amended (42 U.S.C. 4321 et seq.), the National Flood
Insurance Act of 1968, as amended (42 U.S.C. 4001 et seq.), and the Flood Disaster Protection
Act of 1973 (Public Law 93-234, 87 Stat. 975), in order to avoid to the extent possible the long
and short term adverse impacts associated with the occupancy and modification of floodplains
and to avoid direct or indirect support of floodplain development wherever there is a practicable
alternative, it is hereby ordered as follows:

Section 1.

Each agency shall provide leadership and shall take action to reduce the risk of flood loss, to
minimize the impact of floods on human safety, health and welfare, and to restore and preserve
the natural and beneficial values served by floodplains in carrying out its responsibilities for (1)
acquiring, managing, and disposing of Federal lands and facilities; (2) providing Federally
undertaken, financed, or assisted construction and improvements; and (3) conducting Federal
activities and programs affecting land use, including but not limited to water and related land
resources planning, regulating, and licensing activities. Sec. 2.

In carrying out the activities described in Section 1 of this Order, each agency has a
responsibility to evaluate the potential effects of any actions it may take in a floodplain; to ensure
that its planning programs and budget requests reflect consideration of flood hazards and
floodplain management; and to prescribe procedures to implement the policies and requirements
of this Order, as follows:

(a)(1) Before taking an action, each agency shall determine whether the proposed action will
occur in a floodplain -- for major Federal actions significantly affecting the quality of the
human environment, the evaluation required below will be included in any statement
prepared under Section 102(2)(C) of the National Environmental Policy Act. This
determination shall be made according to a Department of Housing and Urban Development
(HUD) floodplain map or a more detailed map of an area, if available. If such maps are not
available, the agency shall make a determination of the location of the floodplain based on
the best available information. The Water Resources Council shall issue guidance on this
information not later than October I, 1977.

(2) If an agency has determined to, or proposes to, conduct, support, or allow an action to be
located in a floodplain, the agency shall consider alternatives to avoid adverse effects and
incompatible development in the floodplains. If the head of the agency finds that the only



practicable alternative consistent with the law and with the policy set forth in this Order
requires siting in a floodplain, the agency shall, prior to taking action, (i) design or modify its
action in order to minimize potential harm to or within the floodplain, consistent with
regulations issued in accord with Section 2(d) of this Order, and (ii) prepare and circulate a
notice containing an explanation of why the action is proposed to be located in the
floodplain.

(3) For programs subject to the Office of Management and Budget Circular A-95, the agency
shall send the notice, not to exceed three pages in length including a location map, to the
state and areawide A-95 clearinghouses for the geographic areas affected. The notice shall
include: (i) the reasons why the action is proposed to be located in a floodplain; (ii) a
statement indicating whether the action conforms to applicable state or local floodplain
protection standards and (iii) a list of the alternatives considered. Agencies shall endeavor to
allow a brief comment period prior to taking any action.

(4) Each agency shall also provide opportunity for early public review of any plans or
proposals for actions in floodplains, in accordance with Section 2(b) of Executive Order No.
11514, as amended, including the development of procedures to accomplish this objective for
Federal actions whose impact is not significant enough to require the preparation of an
environmental impact statement under Section 102(2)(C) of the National Environmental
Policy Act of 1969, as amended.

(b) Any requests for new authorizations or appropriations transmitted to the Office of
Management and Budget shall indicate, if an action to be proposed will be located in a
floodplain, whether the proposed action is in accord with this Order.

(c) Each agency shall take floodplain management into account when formulating or
evaluating any water and land use plans and shall require land and water resources use
appropriate to the degree of hazard involved. Agencies shall include adequate provision for
the evaluation and consideration of flood hazards in the regulations and operating procedures
for the licenses, permits, loan or grants-in-aid programs that they administer. Agencies shall
also encourage and provide appropriate guidance to applicants to evaluate the effects of their
proposals in floodplains prior to submitting applications for Federal licenses, permits, loans
or grants.

(d) As allowed by law, each agency shall issue or amend existing regulations and procedures
within one year to comply with this Order. These procedures shall incorporate the Unified
National Program for Floodplain Management of the Water Resources Council, and shall
explain the means that the agency will employ to pursue the nonhazardous use of riverine,
coastal and other floodplains in connection with the activities under its authority. To the
extent possible, existing processes, such as those of the Council on Environmental Quality
and the Water Resources Council, shall be utilized to fulfill the requirements of this Order.
Agencies shall prepare their procedures in consultation with the Water Resources Council,
the Director of the Federal Emergency Management Agency, and the Council on
Environmental Quality, and shall update such procedures as necessary.

Sec. 3.



In addition to the requirements of Section 2, agencies with responsibilities for Federal real
property and facilities shall take the following measures:

(a) The regulations and procedures established under Section 2(d) of this Order shall, at a
minimum, require the construction of Federal structures and facilities to be in accordance
with the standards and criteria and to be consistent with the intent of those promulgated
under the National Flood Insurance Program. They shall deviate only to the extent that the
standards of the Flood Insurance Program are demonstrably inappropriate for a given type of
structure or facility.

(b) If, after compliance with the requirements of this Order, new construction of structures or
facilities are to be located in a floodplain, accepted floodproofing and other flood protection
measures shall be applied to new construction or rehabilitation. To achieve flood protection,
agencies shall, wherever practicable, elevate structures above the base flood level rather than
filling in land.

(c) If property used by the general public has suffered flood damage or is located in an
identified flood hazard area, the responsible agency shall provide on structures, and other
places where appropriate, conspicuous delineation of past and probable flood height in order
to enhance public awareness of and knowledge about flood hazards.

(d) When property in floodplains is proposed for lease, easement, right-of-way, or disposal to
non-Federal public or private parties, the Federal agency shall (1) reference in the
conveyance those uses that are restricted under identified Federal, State or local floodplain
regulations; and (2) attach other appropriate restrictions to the uses of properties by the
grantee or purchaser and any successors, except where prohibited by law; or (3) withhold
such properties from conveyance.

Sec. 4.

In addition to any responsibilities under this Order and Sections 202 and 205 of the Flood
Disaster Protection Act of 1973, as amended (42 U.S.C. 4106 and 4128), agencies which
guarantee, approve, regulate, or insure any financial transaction which is related to an area
located in a floodplain shall, prior to completing action on such transaction, inform any private
parties participating in the transaction of the hazards of locating structures in the floodplain.

Sec. 5.

The head of each agency shall submit a report to the Council on Environmental Quality and to

the Water Resources Council on June 30, 1978, regarding the status of their procedures and the
impact of this Order on the agency's operations. Thereafter, the Water Resources Council shall

periodically evaluate agency procedures and their effectiveness.

Sec. 6.

As used in this Order: (a) The term "agency" shall have the same meaning as the term "Executive
agency" in Section 105 of Title 5 of the United States Code and shall include the military
departments; the directives contained in this Order, however, are meant to apply only to those
agencies which perform the activities described in Section | which are located in or affecting



floodplains.

(b) The term "base flood" shall mean that flood which has a one percent or greater chance of
occurrence in any given year.

(c) The term "floodplain” shall mean the lowland and relatively flat areas adjoining inland
and coastal waters including floodprone areas of offshore islands, including at a minimum,
that area subject to a one percent or greater chance of flooding in any given year.

Sec. 7.

Executive Order No. 11296 of August 10, 1966, is hereby revoked. All actions, procedures, and
issuances taken under that Order and still in effect shall remain in effect until modified by
appropriate authority under the terms of this Order.

Sec. 8.

Nothing in this Order shall apply to assistance provided for emergency work essential to save
lives and protect property and public health and safety, performed pursuant to Sections 305 and
306 of the Disaster Relief Act of 1974 (88 Stat. 148, 42 U.S.C. 5145 and 5146).

Sec. 9.

To the extent the provisions of Section 2(a) of this Order are applicable to projects covered by
Section 104(h) of the Housing and Community Development Act of 1974, as amended (88 Stat.
640, 42 U.S.C. 5304(h)), the responsibilities under those provisions may be assumed by the
appropriate applicant, if the applicant has also assumed, with respect to such projects, all of the
responsibilities for environmental review, decisionmaking, and action pursuant to the National
Environmental Policy Act of 1969, as amended.

/sIIIMMY CARTER
THE WHITE HOUSE
May 24, 1977



Office of the White House Press Secretary  May 24, 1977

THE WHITE HOUSE

EXECUTIVE ORDER 11990
PROTECTION OF WETLANDS

By virtue of the authority vested in me by the Constitution and statutes of the United States of
America, and as President of the United States of America, in furtherance of the National
Environmental Policy Act of 1969, as amended (42 U.S.C. 4321 et seq.), in order to avoid to the
extent possible the long and short term adverse impacts associated with the destruction or
modification of wetlands and to avoid direct or indirect support of new construction in wetlands
wherever there is a practicable alternative, it is hereby ordered as follows:

Section 1. (a) Each agency :shall provide leadership and shall take action to the destruction, loss
or degradation of wetlands, and to preserve and enhance natural and beneficial values of
wetlands in carrying out the agency's responsibilities (1) acquiring, managing, and disposing of
Federal lands and facilities; and (2) providing Federally undertaken, financed, or assisted
construction and improvement; and 3) conducting Federal activities and programs affecting land
use, including but not limited to water and related land resources planning, regulating, and
licensing activities.

(b) This order does not apply to the issuance by Federal agencies of permits, licenses, or
allocations to private parties for activities involving wetlands on non-Federal

Sec. 2. (a) In furtherance of Section 101(b)(3) of the National Environmental Policy Act of 1969
(42 U.S.C. 4331(b)(3)) to improve and coordinate Federal plans, functions, programs and
resources to the end that the Nation may attain the widest range of beneficial uses of the
environment without degradation risk to health or safety, each agency, to the extent permitted by
law, shall avoid undertaking or providing assistance for new construction located in wetlands
unless the head of the agency finds (1) that there is practicable alternative to such construction,
and (2) that the proposed action includes all practicable measures to minimize harm to wetlands
which may result from such use. In making this finding the head of the agency may take into
account economic, environmental and other pertinent factors.

(b) Each agency shall also provide opportunity for early public review of any plans or proposals
for new construction in wetlands, in accordance with Section 2(b) of Executive Order No. 11514,
as amended, including the development of procedures to accomplish this objective for Federal
actions whose impact is not significant enough to require the preparation of an environmental
impact statement under on 102(2)(C) of the National Environmental Policy Act of 1969, as
amended.



Sec. 3. Any requests for new authorizations or appropriations transmitted to the Office of
Management and Budget shall indicate, if an action to be proposed will be located in wetlands,
whether the proposed action is in accord with this Order.

Sec. 4. When Federally-owned wetlands or portions of wetlands are proposed for load, easement,
right-of-way or disposal to non-Federal public or private parties, the Federal agency shall (a)
reference in the conveyance those uses that are restricted under identified Federal, State or local
wetlands regulations; and (b) attach other appropriate restrictions to the uses of properties by the
grantee or purchaser and any successor. except where prohibited by law; or (c) withhold such
properties from disposal.

Sec. 5. In carrying out the activities described in Section 1 of this Order, each agency shall
consider factors relevant to a proposal's effect on the survival and quality of the wetlands.
Among these factors are:

(a) public health, safety, and welfare, including water supply, quality, recharge and discharge;
pollution; flood and storm hazards, and sediment and erosion;

(b) maintenance of natural systems, including conservation and long term productivity of
existing flora and fauna, species and habitat diversity and stability, hydrologic utility, fish,
wildlife, timber, and food and fiber resources; and

(c) other uses of wetlands in the public interest, including recreational, scientific, and cultural
uses.

Sec. 6. As allowed by law, agencies shall issue or amend their existing procedures in order to
comply with this Order. To the extent possible, existing processes, such as those of the Council
on Environmental Quality and the Water Resources Council, shall be utilized to fulfill the
requirements of this Order.

Sec. 7. As used in this Order:

(a) The term "agency" shall have the same meaning as the term "Executive agency" in Section
105 of Title 5 of the United States Code and shall include the military departments; the directives
contained in this Order, however, are meant to apply only to those agencies which perform the
activities described in Section 1 which are located in or affecting wetlands.

(b) The term "new construction” shall include draining, dredging, channelizing, filling, diking,
impounding, and related activities and any structures or facilities begun or authorized after the
effective date of this Order.

(c) The term "wetlands" means those areas that are inundated by surface or ground water with a
frequency sufficient to support and under normal circumstances does or would support a
prevalence of vegetative or aquatic life that requires saturated or seasonally saturated soil
conditions for growth and reproduction. Wetlands generally include swamps, marshes, bogs, and
similar areas such as sloughs, potholes, wet meadows, river overflows, mud flats, and natural
ponds.

Sec. 8. This Order does not apply to projects presently under construction, or to projects for



which all of the funds have been appropriated through fiscal Year 1977, or to projects and
programs for which a draft or final environmental impact statement will be filed prior to October
1, 1977. The provisions of Section 2 of this Order shall be implemented by each agency not later
than October 1, 1977.

Sec. 9. Nothing in this Order shall apply to assistance provided for emergency work, essential to
save lives and protect property and public health and safety, performed pursuant to Sections 305
and 306 of the Disaster Relief Act of 1974 (88 Stat. 148, 42 U.S.C. 5145 and 5146).

Sec.10 To the extent the provisions of Sections 2 and 5 of this Order are applicable to projects
covered by Section 104(h) of the Housing and Community Development Act of 1974, as
amended (88 Stat. 640, 42 U.S.C. 5304(h)), the responsibilities under those provisions may be
assumed by the appropriate applicant, it the applicant has also assumed, with respect to such
projects, all of the responsibilities for environmental review, decision imaking, and action
pursuant to the National Environmental Policy Act of 1969, as amended.

Jimmy Carter
The White House
May 24, 1977
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EXECUTIVE ORDER

12898

FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL
JUSTICE

IN MINORITY POPULATIONS AND LOW-INCOME
POPULATIONS

By the authority vested in me as President by the Constitution and the laws of the United States
of America, it is hereby ordered as follows:

Section 1-1. Implementation.

1-101. Agency Responsibilities. To the greatest extent practicable and permitted by law, and
consistent with the principles set forth in the report on the National Performance Review, each
Federal agency shall make achieving environmental justice part of its mission by identifying and
addressing, as appropriate, disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-income
populations in the United States and its territories and possessions, the District of Columbia, the
Commonwealth of Puerto Rico, and the Commonwealth of the Mariana Islands.

1-102. Creation of an Interagency Working Group on Environmental Justice.

a. Within 3 months of the date of this order, the Administrator of the Environmental
Protection Agency ("Administrator”) or the Administrator's designee shall convene an
interagency Federal Working Group on Environmental Justice ("Working Group"). The
Working Group shall comprise the heads of the following executive agencies and offices,
or their designees: (a) Department of Defense; (b) Department of Health and Human
Services; (c) Department of Housing and Urban Development; (d) Department of Labor;
(e) Department of Agriculture; (f) Department of Transportation; (g) Department of
Justice; (h) Department of the Interior; (i) Department of Commerce; (j) Department of
Energy; (k) Environmental Protection Agency; (I) Office of Management and Budget;



(m) Office of Science and Technology Policy; (n) Office of the Deputy Assistant to the
President for Environmental Policy; (0) Office of the Assistant to the President for
Domestic Policy; (p) National Economic Council; (g) Council of Economic Advisers;
and (r) such other Government officials as the President may designate. The Working
Group shall report to the President through the Deputy Assistant to the President for
Environmental Policy and the Assistant to the President for Domestic Policy.

b. The Working Group shall:

1. provide guidance to Federal agencies on criteria for identifying disproportionately
high and adverse human health or environmental effects on minority populations
and low-income populations;

2. coordinate with, provide guidance to, and serve as a clearinghouse for, each
Federal agency as it develops an environmental justice strategy as required by
section 1-103 of this order, in order to ensure that the administration,
interpretation and enforcement of programs, activities and policies are undertaken
in a consistent manner;

3. assist in coordinating research by, and stimulating cooperation among, the
Environmental Protection Agency, the Department of Health and Human
Services, the Department of Housing and Urban Development, and other agencies
conducting research or other activities in accordance with section 3-3 of this
order;

assist in coordinating data collection, required by this order;
examine existing data and studies on environmental justice;

hold public meetings as required in section 5-502(d) of this order; and

A

develop interagency model projects on environmental justice that evidence
cooperation among Federal agencies.

1-103. Development of Agency Strategies.

Except as provided in section 6-605 of this order, each Federal agency shall develop an
agency-wide environmental justice strategy, as set forth in subsections (b)-(e) of this section
that identifies and addresses disproportionately high and adverse human health or
environmental effects of its programs, policies, and activities on minority populations and
low-income populations. The environmental justice strategy shall list programs, policies,
planning and public participation processes, enforcement, and/or rulemakings related to
human health or the environment that should be revised to, at a minimum: (1) promote
enforcement of all health and environmental statutes in areas with minority populations and
low-income populations; (2) ensure greater public participation; (3) improve research and
data collection relating to the health of and environment of minority populations and low-
income populations; and (4) identify differential patterns of consumption of natural resources
among minority populations and low-income populations. In addition, the environmental
justice strategy shall include, where appropriate, a timetable for undertaking identified



revisions and consideration of economic and social implications of the revisions.

a. Within 4 months of the date of this order, each Federal agency shall identify an internal
administrative process for developing its environmental justice strategy, and shall inform
the Working Group of the process.

b. Within 6 months of the date of this order, each Federal agency shall provide the Working
Group with an outline of its proposed environmental justice strategy.

c.  Within 10 months of the date of this order, each Federal agency shall provide the
Working Group with its proposed environmental justice strategy.

d. Within 12 months of the date of this order, each Federal agency shall finalize its
environmental justice strategy and provide a copy and written description of its strategy
to the Working Group. During the 12 month period from the date of this order, each
Federal agency, as part of its environmental justice strategy, shall identify several specific
projects that can be promptly undertaken to address particular concerns identified during
the development of the proposed environmental justice strategy, and a schedule for
implementing those projects.

e. Within 24 months of the date of this order, each Federal agency shall report to the
Working Group on its progress in implementing its agency-wide environmental justice
strategy.

f. Federal agencies shall provide additional periodic reports to the Working Group as
requested by the Working Group.

1-104. Reports to the President. Within 14 months of the date of this order, the Working Group
shall submit to the President, through the Office of the Deputy Assistant to the President for
Environmental Policy and the Office of the Assistant to the President for Domestic Policy, a
report that describes the implementation of this order, and includes the final environmental
justice strategies described in section 1-103(e) of this order.

Sec. 2-2. Federal Agency Responsibilities for Federal Programs.

Each Federal agency shall conduct its programs, policies, and activities that substantially affect
human health or the environment, in a manner that ensures that such programs, policies, and
activities do not have the effect of excluding persons (including populations) from participation
in, denying persons (including populations) the benefits of, or subjecting persons (including
populations) to discrimination under, such programs, policies, and activities, because of their
race, color, or national origin.

Sec. 3-3. Research, Data Collection, and Analysis.

3-301. Human Health and Environmental Research and Analysis.

1. Environmental human health research, whenever practicable and appropriate, shall
include diverse segments of the population in epidemiological and clinical studies,
including segments at high risk from environmental hazards, such as minority



populations, low-income populations and workers who may be exposed to substantial
environmental hazards.

2. Environmental human health analyses, whenever practicable and appropriate, shall
identify multiple and cumulative exposures.

3. Federal agencies shall provide minority populations and low-income populations the
opportunity to comment on the development and design of research strategies undertaken
pursuant to this order.

3-302. Human Health and Environmental Data Collection and Analysis. To the extent
permitted by existing law, including the Privacy Act, as amended (5 U.S.C. section 552a):

a. each Federal agency, whenever practicable and appropriate, shall collect, maintain, and
analyze information assessing and comparing environmental and human health risks
borne by populations identified by race, national origin, or income. To the extent
practical and appropriate, Federal agencies shall use this information to determine
whether their programs, policies, and activities have disproportionately high and adverse
human health or environmental effects on minority populations and low-income
populations;

b. In connection with the development and implementation of agency strategies in section 1-
103 of this order, each Federal agency, whenever practicable and appropriate, shall
collect, maintain and analyze information on the race, national origin, income level, and
other readily accessible and appropriate information for areas surrounding facilities or
sites expected to have a substantial environmental, human health, or economic effect on
the surrounding populations, when such facilities or sites become the subject of a
substantial Federal environmental administrative or judicial action. Such information
shall be made available to the public, unless prohibited by law; and

c. Each Federal agency, whenever practicable and appropriate, shall collect, maintain, and
analyze information on the race, national origin, income level, and other readily
accessible and appropriate information for areas surrounding Federal facilities that are:
(1) subject to the reporting requirements under the Emergency Planning and Community
Right-to-Know Act, 42 U.S.C. section 11001- 11050 as mandated in Executive Order No.
12856; and (2) expected to have a substantial environmental, human health, or economic
effect on surrounding populations. Such information shall be made available to the
public, unless prohibited by law.

d. Incarrying out the responsibilities in this section, each Federal agency, whenever
practicable and appropriate, shall share information and eliminate unnecessary
duplication of efforts through the use of existing data systems and cooperative
agreements among Federal agencies and with State, local, and tribal governments.

Sec. 4-4. Subsistence Consumption of Fish and Wildlife.

4-401. Consumption Patterns. In order to assist in identifying the need for ensuring protection
of populations with differential patterns of subsistence consumption of fish and wildlife, Federal
agencies, whenever practicable and appropriate, shall collect, maintain, and analyze information



on the consumption patterns of populations who principally rely on fish and/or wildlife for
subsistence. Federal agencies shall communicate to the public the risks of those consumption
patterns.

4-402. Guidance. Federal agencies, whenever practicable and appropriate, shall work in a
coordinated manner to publish guidance reflecting the latest scientific information available
concerning methods for evaluating the human health risks associated with the consumption of
pollutant-bearing fish or wildlife. Agencies shall consider such guidance in developing their
policies and rules.

Sec. 5-5. Public Participation and Access to Information.

1. The public may submit recommendations to Federal agencies relating to the
incorporation of environmental justice principles into Federal agency programs or
policies. Each Federal agency shall convey such recommendations to the Working
Group.

2. Each Federal agency may, whenever practicable and appropriate, translate crucial public
documents, notices, and hearings relating to human health or the environment for limited
English speaking populations.

3. Each Federal agency shall work to ensure that public documents, notices, and hearings
relating to human health or the environment are concise, understandable, and readily
accessible to the public.

4. The Working Group shall hold public meetings, as appropriate, for the purpose of fact-
finding, receiving public comments, and conducting inquiries concerning environmental
justice. The Working Group shall prepare for public review a summary of the comments
and recommendations discussed at the public meetings.

Sec. 6-6. General Provisions.

6-601. Responsibility for Agency Implementation. The head of each Federal agency shall be
responsible for ensuring compliance with this order. Each Federal agency shall conduct internal
reviews and take such other steps as may be necessary to monitor compliance with this order.

6-602. Executive Order No. 12250. This Executive order is intended to supplement but not
supersede Executive Order No. 12250, which requires consistent and effective implementation of
various laws prohibiting discriminatory practices in programs receiving Federal financial
assistance. Nothing herein shall limit the effect or mandate of Executive Order No. 12250.

6-603. Executive Order No. 12875. This Executive order is not intended to limit the effect or
mandate of Executive Order No. 12875.

6-604. Scope. For purposes of this order, Federal agency means any agency on the Working
Group, and such other agencies as may be designated by the President, that conducts any Federal
program or activity that substantially affects human health or the environment. Independent
agencies are requested to comply with the provisions of this order.



6-605. Petitions for Exemptions. The head of a Federal agency may petition the President for
an exemption from the requirements of this order on the grounds that all or some of the
petitioning agency's programs or activities should not be subject to the requirements of this
order.

6-606. Native American Programs. Each Federal agency responsibility set forth under this
order shall apply equally to Native American programs. In addition, the Department of the
Interior, in coordination with the Working Group, and, after consultation with tribal leaders, shall
coordinate steps to be taken pursuant to this order that address Federally-recognized Indian
Tribes.

6-607. Costs. Unless otherwise provided by law, Federal agencies shall assume the financial
costs of complying with this order.

6-608. General. Federal agencies shall implement this order consistent with, and to the extent
permitted by, existing law.

6-609. Judicial Review. This order is intended only to improve the internal management of the
executive branch and is not intended to, nor does it create any right, benefit, or trust
responsibility, substantive or procedural, enforceable at law or equity by a party against the
United States, its agencies, its officers, or any person. This order shall not be construed to create
any right to judicial review involving the compliance or noncompliance of the United States, its
agencies, its officers, or any other person with this order.

WILLIAM J. CLINTON

THE WHITE HOUSE,
February 11, 1994,
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PART 1500--PURPOSE,
POLICY, AND MANDATE

Sec. 1500.1 Purpose.
1500.2 Policy.
1500.3 Mandate.
1500.4 Reducing paperwork.
1500.5 Reducing delay.
1500.6 Agency authority.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609) and E.O.
11514, Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55990, Nov. 28, 1978, unless otherwise noted.
Sec. 1500.1 Purpose.

(a) The National Environmental Policy Act (NEPA) is our basic national charter for
protection of the environment. It establishes policy, sets goals (section 101), and provides
means (section 102) for carrying out the policy. Section 102(2) contains "action-forcing"
provisions to make sure that federal agencies act according to the letter and spirit of the
Act. The regulations that follow implement section 102(2). Their purposeisto tell federal
agencies what they must do to comply with the procedures and achieve the goals of the
Act. The President, the federal agencies, and the courts share responsibility for enforcing
the Act so as to achieve the substantive requirements of section 101.

(b) NEPA procedures must insure that environmental information is available to public
officials and citizens before decisions are made and before actions are taken. The
information must be of high quality. Accurate scientific analysis, expert agency
comments, and public scrutiny are essential to implementing NEPA. Most important,
NEPA documents must concentrate on the issues that are truly significant to the action in
guestion, rather than amassing needless detail.

(c) Ultimately, of course, it is not better documents but better decisions that count.
NEPA's purpose is not to generate paperwork--even excellent paperwork--but to foster
excellent action. The NEPA process is intended to help public officials make decisions
that are based on understanding of environmental consequences, and take actions that
protect, restore, and enhance the environment. These regulations provide the direction to
achieve this purpose.

Sec. 1500.2 Policy.
Federal agencies shall to the fullest extent possible:

() Interpret and administer the policies, regulations, and public laws of the United States



in accordance with the policies set forth in the Act and in these regulations.

(b) Implement procedures to make the NEPA process more useful to decisionmakers and
the public; to reduce paperwork and the accumulation of extraneous background data;
and to emphasize real environmental issues and alternatives. Environmental impact
statements shall be concise, clear, and to the point, and shall be supported by evidence
that agencies have made the necessary environmental analyses.

(c) Integrate the requirements of NEPA with other planning and environmental review
procedures required by law or by agency practice so that all such procedures run
concurrently rather than consecutively.

(d) Encourage and facilitate public involvement in decisions which affect the quality of
the human environment.

(e) Use the NEPA process to identify and assess the reasonable alternatives to proposed
actions that will avoid or minimize adverse effects of these actions upon the quality of
the human environment.

(f) Use dll practicable means, consistent with the requirements of the Act and other
essential considerations of national policy, to restore and enhance the quality of the
human environment and avoid or minimize any possible adverse effects of their actions
upon the quality of the human environment.

Sec. 1500.3 Mandate.

Parts 1500 through 1508 of this title provide regulations applicable to and binding on all
Federal agencies for implementing the procedura provisions of the National Environmental
Policy Act of 1969, as amended (Pub. L. 91-190, 42 U.S.C. 4321 et seq.) (NEPA or the Act)
except where compliance would be inconsistent with other statutory requirements. These
regulations are issued pursuant to NEPA, the Environmental Quality Improvement Act of
1970, as amended (42 U.S.C. 4371 et seq.) section 309 of the Clean Air Act, as amended (42
U.S.C. 7609) and Executive Order 11514, Protection and Enhancement of Environmental
Quality (March 5, 1970, as amended by Executive Order 11991, May 24, 1977). These
regulations, unlike the predecessor guidelines, are not confined to sec. 102(2)(C)
(environmental impact statements). The regulations apply to the whole of section 102(2). The
provisions of the Act and of these regulations must be read together as awhole in order to
comply with the spirit and letter of the law. It isthe Council's intention that judicia review of
agency compliance with these regulations not occur before an agency has filed the find
environmental impact statement, or has made afinal finding of no significant impact (when
such afinding will result in action affecting the environment), or takes action that will result
in irreparable injury. Furthermore, it is the Council's intention that any trivial violation of
these regulations not give rise to any independent cause of action.

Sec. 1500.4 Reducing paperwork.

Agencies shall reduce excessive paperwork by:



(a) Reducing the length of environmental impact statements (Sec. 1502.2(c)), by means
such as setting appropriate page limits (Secs. 1501.7(b)(1) and 1502.7).

(b) Preparing analytic rather than encyclopedic environmental impact statements (Sec.
1502.2(a)).

(c) Discussing only briefly issues other than significant ones (Sec. 1502.2(b)).
(d) Writing environmental impact statements in plain language (Sec. 1502.8).
(e) Following a clear format for environmental impact statements (Sec. 1502.10).

(f) Emphasizing the portions of the environmental impact statement that are useful to
decisionmakers and the public (Secs. 1502.14 and 1502.15) and reducing emphasis on
background material (Sec. 1502.16).

(g9) Using the scoping process, not only to identify significant environmental issues
deserving of study, but also to deemphasize insignificant issues, narrowing the scope of
the environmental impact statement process accordingly (Sec. 1501.7).

(h) Summarizing the environmental impact statement (Sec. 1502.12) and circulating the
summary instead of the entire environmental impact statement if the latter is unusually
long (Sec. 1502.19).

(i) Using program, policy, or plan environmental impact statements and tiering from
statements of broad scope to those of narrower scope, to eliminate repetitive discussions
of the same issues (Secs. 1502.4 and 1502.20).

() Incorporating by reference (Sec. 1502.21).

(k) Integrating NEPA requirements with other environmental review and consultation
requirements (Sec. 1502.25).

(1) Requiring comments to be as specific as possible (Sec. 1503.3). (m) Attaching and
circulating only changes to the draft environmental impact statement, rather than
rewriting and circulating the entire statement when changes are minor (Sec. 1503.4(c)).

(n) Eliminating duplication with State and local procedures, by providing for joint
preparation (Sec. 1506.2), and with other Federa procedures, by providing that an
agency may adopt appropriate environmental documents prepared by another agency
(Sec. 1506.3).

(0) Combining environmental documents with other documents (Sec. 1506.4).

(p) Using categorical exclusions to define categories of actions which do not individually
or cumulatively have a significant effect on the human environment and which are
therefore exempt from requirements to prepare an environmental impact statement (Sec.
1508.4).

() Using afinding of no significant impact when an action not otherwise excluded will



not have a significant effect on the human environment and is therefore exempt from
requirements to prepare an environmental impact statement (Sec. 1508.13).

[43 FR 55990, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]

Sec. 1500.5 Reducing delay.
Agencies shall reduce delay by:
(a) Integrating the NEPA process into early planning (Sec. 1501.2).

(b) Emphasizing interagency cooperation before the environmenta impact statement is
prepared, rather than submission of adversary comments on a completed document (Sec.
1501.6).

(c) Insuring the swift and fair resolution of lead agency disputes (Sec. 1501.5).

(d) Using the scoping process for an early identification of what are and what are not the
real issues (Sec. 1501.7).

(e) Establishing appropriate time limits for the environmental impact statement process
(Secs. 1501.7(b)(2) and 1501.8).

(f) Preparing environmental impact statements early in the process (Sec. 1502.5).

(9) Integrating NEPA requirements with other environmental review and consultation
requirements (Sec. 1502.25).

(h) Eliminating duplication with State and local procedures by providing for joint
preparation (Sec. 1506.2) and with other Federal procedures by providing that an agency
may adopt appropriate environmental documents prepared by another agency (Sec.
1506.3).

(i) Combining environmental documents with other documents (Sec. 1506.4).
() Using accelerated procedures for proposals for legidation (Sec. 1506.8).

(k) Using categorical exclusions to define categories of actions which do not individually
or cumulatively have a significant effect on the human environment (Sec. 1508.4) and
which are therefore exempt from requirements to prepare an environmental impact
statement.

() Using afinding of no significant impact when an action not otherwise excluded will
not have a significant effect on the human environment (Sec. 1508.13) and is therefore
exempt from requirements to prepare an environmental impact statement.

Sec. 1500.6 Agency authority.

Each agency shall interpret the provisions of the Act as a supplement to its existing authority
and as a mandate to view traditional policies and missionsin the light of the Act's national



environmental objectives. Agencies shall review their policies, procedures, and regulations
accordingly and revise them as necessary to insure full compliance with the purposes and
provisions of the Act. The phrase "to the fullest extent possible” in section 102 means that
each agency of the Federal Government shall comply with that section unless existing law
applicable to the agency's operations expressly prohibits or makes compliance impossible.



PART 1501--NEPA AND
AGENCY PLANNING

Sec. 1501.1 Purpose.
1501.2 Apply NEPA early in the
process.
1501.3 When to prepare an
environmental assessment.
1501.4 Whether to prepare an
environmental impact statement.
1501.5 Lead agencies.
1501.6 Cooperating agencies.
1501.7 Scoping.
1501.8 Time limits.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609, and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55992, Nov. 29, 1978, unless otherwise noted.
Sec. 1501.1 Purpose.
The purposes of this part include:

(a) Integrating the NEPA process into early planning to insure appropriate consideration
of NEPA's policies and to eliminate delay.

(b) Emphasizing cooperative consultation among agencies before the environmental
impact statement is prepared rather than submission of adversary comments on a
completed document.

(c) Providing for the swift and fair resolution of lead agency disputes.

(d) Identifying at an early stage the significant environmental issues deserving of study
and deemphasizing insignificant issues, narrowing the scope of the environmental impact
statement accordingly.

(e) Providing a mechanism for putting appropriate time limits on the environmental
impact statement process.

Sec. 1501.2 Apply NEPA early in the process.

Agencies shall integrate the NEPA process with other planning at the earliest possible time to
insure that planning and decisions reflect environmental values, to avoid delays later in the
process, and to head off potentia conflicts. Each agency shall:

(a) Comply with the mandate of section 102(2)(A) to "utilize a systematic,



interdisciplinary approach which will insure the integrated use of the natural and social
sciences and the environmental design arts in planning and in decisionmaking which may
have an impact on man's environment,” as specified by Sec. 1507.2.

(b) Identify environmental effects and values in adequate detail so they can be compared
to economic and technical analyses. Environmental documents and appropriate analyses
shall be circulated and reviewed at the same time as other planning documents.

(c) Study, develop, and describe appropriate alternatives to recommended courses of
action in any proposal which involves unresolved conflicts concerning alternative uses of
available resources as provided by section 102(2)(E) of the Act.

(d) Provide for cases where actions are planned by private applicants or other non-
Federal entities before Federal involvement so that:

1. Policies or designated staff are available to advise potentia applicants of
studies or other information foreseeably required for later Federal action.

2. The Federal agency consults early with appropriate State and local agencies
and Indian tribes and with interested private persons and organizations when
its own involvement is reasonably foreseeable.

3. The Federal agency commences its NEPA process at the earliest possible
time.

Sec. 1501.3 When to prepare an environmental assessment.

(a) Agencies shall prepare an environmental assessment (Sec. 1508.9) when necessary
under the procedures adopted by individual agencies to supplement these regulations as
described in Sec. 1507.3. An assessment is not necessary if the agency has decided to
prepare an environmental impact statement.

(b) Agencies may prepare an environmental assessment on any action at any timein
order to assist agency planning and decisionmaking.

Sec. 1501.4 Whether to prepare an environmental impact statement.

In determining whether to prepare an environmental impact statement the Federal agency
shall:

(a) Determine under its procedures supplementing these regulations (described in Sec.
1507.3) whether the proposal is one which:

1. Normally requires an environmental impact statement, or

2. Normally does not require either an environmental impact statement or an
environmental assessment (categorical exclusion).

(b) If the proposed action is not covered by paragraph (a) of this section, prepare an



environmental assessment (Sec. 1508.9). The agency shall involve environmental
agencies, applicants, and the public, to the extent practicable, in preparing assessments
required by Sec. 1508.9(a)(1).

(c) Based on the environmental assessment make its determination whether to prepare an
environmental impact statement.

(d) Commence the scoping process (Sec. 1501.7), if the agency will prepare an
environmental impact statement.

(e) Prepare afinding of no significant impact (Sec. 1508.13), if the agency determines on
the basis of the environmental assessment not to prepare a statement.

1. The agency shall make the finding of no significant impact available to the
affected public as specified in Sec. 1506.6.

2. certain limited circumstances, which the agency may cover in its procedures
under Sec. 1507.3, the agency shall make the finding of no significant impact
available for public review (including State and areawide clearinghouses) for
30 days before the agency makes its final determination whether to prepare an
environmental impact statement and before the action may begin. The
circumstances are:

(i) The proposed action is, or is closely similar to, one which normally
requires the preparation of an environmental impact statement under the
procedures adopted by the agency pursuant to Sec. 1507.3, or

(if) The nature of the proposed action is one without precedent.

Sec. 1501.5 Lead agencies.

(a) A lead agency shall supervise the preparation of an environmental impact statement if
more than one Federal agency either:

1. Proposesor isinvolved in the same action; or

2. Isinvolved in agroup of actions directly related to each other because of their
functional interdependence or geographical proximity.

(b) Federal, State, or local agencies, including at least one Federal agency, may act as
joint lead agencies to prepare an environmental impact statement (Sec. 1506.2).

(c) If an action falls within the provisions of paragraph (a) of this section the potential
lead agencies shall determine by letter or memorandum which agency shall be the lead
agency and which shall be cooperating agencies. The agencies shall resolve the lead
agency question so as not to cause delay. If there is disagreement among the agencies, the
following factors (which are listed in order of descending importance) shall determine
lead agency designation:



. Magnitude of agency's involvement.

. Project approval/disapproval authority.

1
2
3. Expertise concerning the action's environmental effects.
4. Duration of agency's involvement.

5

. Sequence of agency's involvement.

(d) Any Federal agency, or any State or local agency or private person substantially
affected by the absence of |ead agency designation, may make a written request to the
potential lead agencies that alead agency be designated.

(e) If Federal agencies are unable to agree on which agency will be the lead agency or if
the procedure described in paragraph (c) of this section has not resulted within 45 daysin
alead agency designation, any of the agencies or persons concerned may file a request
with the Council asking it to determine which Federal agency shall be the lead agency. A
copy of the request shall be transmitted to each potential lead agency. The request shall
consist of:

1. A precise description of the nature and extent of the proposed action.

2. A detailed statement of why each potential lead agency should or should not
be the lead agency under the criteria specified in paragraph (c) of this section.

(f) A response may be filed by any potential lead agency concerned within 20 days after a
request is filed with the Council. The Council shall determine as soon as possible but not
later than 20 days after receiving the request and all responses to it which Federal agency
shall be the lead agency and which other Federal agencies shall be cooperating agencies.

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]

Sec. 1501.6 Cooperating agencies.

The purpose of this section is to emphasize agency cooperation early in the NEPA process.
Upon request of the lead agency, any other Federal agency which has jurisdiction by law
shall be a cooperating agency. In addition any other Federal agency which has special
expertise with respect to any environmental issue, which should be addressed in the
statement may be a cooperating agency upon request of the lead agency. An agency may
request the lead agency to designate it a cooperating agency.

(a) Thelead agency shall:

1. Request the participation of each cooperating agency in the NEPA process at
the earliest possible time.

2. Usethe environmental analysis and proposals of cooperating agencies with
jurisdiction by law or specia expertise, to the maximum extent possible



3.

consistent with its responsibility as lead agency.
Meet with a cooperating agency at the latter's request.

(b) Each cooperating agency shall:

1.
2.
3.

Participate in the NEPA process at the earliest possible time.
Participate in the scoping process (described below in Sec. 1501.7).

Assume on request of the lead agency responsibility for developing
information and preparing environmental analyses including portions of the
environmental impact statement concerning which the cooperating agency has
Special expertise.

Make available staff support at the lead agency's request to enhance the
latter's interdisciplinary capability.

Normally use its own funds. The lead agency shall, to the extent available
funds permit, fund those major activities or analyses it requests from
cooperating agencies. Potential lead agencies shall include such funding
requirements in their budget requests.

(c) A cooperating agency may in response to alead agency's request for assistance in
preparing the environmental impact statement (described in paragraph (b)(3), (4), or (5)
of this section) reply that other program commitments preclude any involvement or the
degree of involvement requested in the action that is the subject of the environmental
impact statement. A copy of this reply shall be submitted to the Council.

Sec. 1501.7 Scoping. There shall be an early and open process for determining the scope
of issues to be addressed and for identifying the significant issues related to a proposed
action. This process shall be termed scoping. As soon as practicable after its decision to
prepare an environmental impact statement and before the scoping process the lead agency
shall publish a notice of intent (Sec. 1508.22) in the Federal Register except as provided in
Sec. 1507.3(e).

(a) As part of the scoping process the lead agency shall:

1.

Invite the participation of affected Federal, State, and local agencies, any
affected Indian tribe, the proponent of the action, and other interested persons
(including those who might not be in accord with the action on environmental
grounds), unless there is a limited exception under Sec. 1507.3(c). An agency
may give notice in accordance with Sec. 1506.6.

Determine the scope (Sec. 1508.25) and the significant issues to be analyzed
in depth in the environmental impact statement.

Identify and eliminate from detailed study the issues which are not significant
or which have been covered by prior environmental review (Sec. 1506.3),



narrowing the discussion of these issues in the statement to a brief
presentation of why they will not have a significant effect on the human
environment or providing areference to their coverage elsewhere.

Allocate assignments for preparation of the environmental impact statement
among the lead and cooperating agencies, with the lead agency retaining
responsibility for the statement.

Indicate any public environmental assessments and other environmental
impact statements which are being or will be prepared that are related to but
are not part of the scope of the impact statement under consideration.

|dentify other environmental review and consultation requirements so the lead
and cooperating agencies may prepare other required analyses and studies
concurrently with, and integrated with, the environmental impact statement as
provided in Sec. 1502.25.

Indicate the relationship between the timing of the preparation of
environmental analyses and the agency's tentative planning and
decisionmaking schedule.

(b) As part of the scoping process the lead agency may:

1.
2.
3.

Set page limits on environmental documents (Sec. 1502.7).
Set time limits (Sec. 1501.8).

Adopt procedures under Sec. 1507.3 to combine its environmental assessment
process with its scoping process.

Hold an early scoping meeting or meetings which may be integrated with any
other early planning meeting the agency has. Such a scoping meeting will
often be appropriate when the impacts of a particular action are confined to
specific sites.

(c) An agency shall revise the determinations made under paragraphs (a) and (b) of this
section if substantial changes are made later in the proposed action, or if significant new
circumstances or information arise which bear on the proposal or its impacts.

Sec. 1501.8 Time limits.

Although the Council has decided that prescribed universal time limits for the entire NEPA
process are too inflexible, Federal agencies are encouraged to set time limits appropriate to
individual actions (consistent with the time intervals required by Sec. 1506.10). When
multiple agencies are involved the reference to agency below means lead agency.

(a) The agency shall set time limitsif an applicant for the proposed action requests them:
Provided, That the limits are consistent with the purposes of NEPA and other essential
considerations of national policy.



(b) The agency may:
1. Consider the following factors in determining time limits:

(i) Potential for environmental harm.

(i) Size of the proposed action.

(iii) State of the art of analytic techniques.

(iv) Degree of public need for the proposed action, including the
consequences of delay.

(v) Number of persons and agencies affected.

(vi) Degree to which relevant information is known and if not known the time
required for obtaining it.

(vii) Degree to which the action is controversial.

(viii) Other time limits imposed on the agency by law, regulations, or
executive order.

2. Set overal timelimits or limits for each constituent part of the NEPA process,
which may include:

(i) Decision on whether to prepare an environmenta impact statement (if not
already decided).

(i1) Determination of the scope of the environmental impact statement.

(iii) Preparation of the draft environmental impact statement.

(iv) Review of any comments on the draft environmental impact statement
from the public and agencies.

(v) Preparation of the final environmental impact statement.

(vi) Review of any comments on the final environmental impact statement.
(vii) Decision on the action based in part on the environmental impact
statement.

3. Designate a person (such as the project manager or a person in the agency's
office with NEPA responsibilities) to expedite the NEPA process.

(c) State or local agencies or members of the public may request a Federal Agency to set
time limits.



PART 1502--ENVIRONMENTAL IMPACT
STATEMENT

Sec. 1502.1 Purpose.
1502.2 Implementation.
1502.3 Statutory requirements for statements.
1502.4 Major Federal actions requiring the preparation of environmental impact
Statements.
1502.5 Timing.
1502.6 Interdisciplinary preparation.
1502.7 Page limits.
1502.8 Writing.
1502.9 Draft, final, and supplemental statements.
1502.10 Recommended format.
1502.11 Cover sheet.
1502.12 Summary.
1502.13 Purpose and need.
1502.14 Alternatives including the proposed action.
1502.15 Affected environment.
1502.16 Environmental consequences.
1502.17 List of preparers.
1502.18 Appendix.
1502.19 Circulation of the environmental impact statement.
1502.20 Tiering.
1502.21 Incorporation by reference.
1502.22 Incomplete or unavailable information.
1502.23 Cost-benefit analysis.
1502.24 Methodology and scientific accuracy.
1502.25 Environmental review and consultation regquirements.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55994, Nov. 29, 1978, unless otherwise noted.

Sec. 1502.1 Purpose.

The primary purpose of an environmental impact statement is to serve as an action-forcing
device to insure that the policies and goals defined in the Act are infused into the ongoing
programs and actions of the Federal Government. It shall provide full and fair discussion of
significant environmental impacts and shall inform decisionmakers and the public of the
reasonabl e alternatives which would avoid or minimize adverse impacts or enhance the
guality of the human environment. Agencies shall focus on significant environmental issues



and alternatives and shall reduce paperwork and the accumulation of extraneous background
data. Statements shall be concise, clear, and to the point, and shall be supported by evidence
that the agency has made the necessary environmental analyses. An environmental impact
statement is more than a disclosure document. It shall be used by Federd officialsin
conjunction with other relevant material to plan actions and make decisions.

Sec. 1502.2 Implementation.

To achieve the purposes set forth in Sec. 1502.1 agencies shall prepare environmental impact
statements in the following manner:

(a) Environmental impact statements shall be analytic rather than encyclopedic.

(b) Impacts shall be discussed in proportion to their significance. There shall be only
brief discussion of other than significant issues. Asin afinding of no significant impact,
there should be only enough discussion to show why more study is not warranted.

(c) Environmental impact statements shall be kept concise and shall be no longer than
absolutely necessary to comply with NEPA and with these regulations. Length should
vary first with potential environmental problems and then with project size.

(d) Environmental impact statements shall state how alternatives considered in it and
decisions based on it will or will not achieve the requirements of sections 101 and 102(1)
of the Act and other environmental laws and policies.

(e) The range of aternatives discussed in environmental impact statements shall
encompass those to be considered by the ultimate agency decisionmaker.

(f) Agencies shall not commit resources prejudicing selection of aternatives before
making afinal decision (Sec. 1506.1).

(9) Environmental impact statements shall serve as the means of assessing the
environmental impact of proposed agency actions, rather than justifying decisions
aready made.

Sec. 1502.3 Statutory requirements for statements.

Asrequired by sec. 102(2)(C) of NEPA environmental impact statements (Sec. 1508.11) are
to be included in every recommendation or report.

On proposals (Sec. 1508.23).

For legislation and (Sec. 1508.17).

Other major Federa actions (Sec. 1508.18).
Significantly (Sec. 1508.27).

Affecting (Secs. 1508.3, 1508.8).

The quality of the human environment (Sec. 1508.14).



Sec. 1502.4 Maor Federal actions requiring the preparation of environmental
impact statements.

(a) Agencies shall make sure the proposa which is the subject of an environmental
impact statement is properly defined. Agencies shall use the criteria for scope (Sec.
1508.25) to determine which proposal (s) shall be the subject of a particular statement.
Proposals or parts of proposals which are related to each other closely enough to be, in
effect, asingle course of action shall be evaluated in a single impact statement.

(b) Environmental impact statements may be prepared, and are sometimes required, for
broad Federal actions such as the adoption of new agency programs or regulations (Sec.
1508.18). Agencies shall prepare statements on broad actions so that they are relevant to
policy and are timed to coincide with meaningful pointsin agency planning and
decisionmaking.

(c) When preparing statements on broad actions (including proposals by more than one
agency), agencies may find it useful to evaluate the proposal(s) in one of the following

ways:

1. Geographically, including actions occurring in the same general location, such
as body of water, region, or metropolitan area.

2. Genericaly, including actions which have relevant similarities, such as
common timing, impacts, alternatives, methods of implementation, media, or
subject matter.

3. By stage of technologica development including federal or federally assisted
research, development or demonstration programs for new technologies
which, if applied, could significantly affect the quality of the human
environment. Statements shall be prepared on such programs and shall be
available before the program has reached a stage of investment or
commitment to implementation likely to determine subsequent devel opment
or restrict later alternatives.

(d) Agencies shall as appropriate employ scoping (Sec. 1501.7), tiering (Sec. 1502.20),
and other methods listed in Secs. 1500.4 and 1500.5 to relate broad and narrow actions
and to avoid duplication and delay.

Sec. 1502.5 Timing.

An agency shall commence preparation of an environmental impact statement as close as
possible to the time the agency is developing or is presented with a proposal (Sec. 1508.23)
so that preparation can be completed in time for the final statement to be included in any
recommendation or report on the proposal. The statement shall be prepared early enough so
that it can serve practically as an important contribution to the decisionmaking process and
will not be used to rationalize or justify decisions already made (Secs. 1500.2(c), 1501.2, and
1502.2). For instance:



(a) For projects directly undertaken by Federal agencies the environmental impact
statement shall be prepared at the feasibility analysis (go-no go) stage and may be
supplemented at alater stage if necessary.

(b) For applications to the agency appropriate environmental assessments or statements
shall be commenced no later than immediately after the application is received. Federal
agencies are encouraged to begin preparation of such assessments or statements earlier,
preferably jointly with applicables State or local agencies.

(c) For adjudication, the final environmental impact statement shall normally precede the
final staff recommendation and that portion of the public hearing related to the impact
study. In appropriate circumstances the statement may follow preliminary hearings
designed to gather information for use in the statements.

(d) For informal rulemaking the draft environmental impact statement shall normally
accompany the proposed rule.

Sec. 1502.6 Interdisciplinary preparation.

Environmental impact statements shall be prepared using an inter- disciplinary approach
which will insure the integrated use of the natural and socia sciences and the environmental
design arts (section 102(2)(A) of the Act). The disciplines of the preparers shall be
appropriate to the scope and issues identified in the scoping process (Sec. 1501.7).

Sec. 1502.7 Page limits.

The text of final environmental impact statements (e.g., paragraphs (d) through (g) of Sec.
1502.10) shall normally be less than 150 pages and for proposals of unusual scope or
complexity shall normally be less than 300 pages.

Sec. 1502.8 Writing.

Environmental impact statements shall be written in plain language and may use appropriate
graphics so that decisionmakers and the public can readily understand them. Agencies should
employ writers of clear prose or editors to write, review, or edit statements, which will be
based upon the analysis and supporting data from the natural and social sciences and the
environmentale design arts.

Sec. 1502.9 Draft, final, and supplemental statements.

Except for proposals for legisation as provided in Sec. 1506.8 environmental impact
statements shall be prepared in two stages and may be supplemented.

(a) Draft environmental impact statements shall be prepared in accordance with the scope
decided upon in the scoping process. The lead agency shall work with the cooperating



agencies and shall obtain comments as required in Part 1503 of this chapter. The draft
statement must fulfill and satisfy to the fullest extent possible the requirements
established for final statementsin section 102(2)(C) of the Act. If a draft statement is so
inadequate as to preclude meaningful analysis, the agency shall prepare and circulate a
revised draft of the appropriate portion. The agency shall make every effort to disclose
and discuss at appropriate points in the draft statement all major points of view on the
environmental impacts of the alternatives including the proposed action.

(b) Final environmental impact statements shall respond to comments as required in Part

1503 of this chapter. The agency shall discuss at appropriate points in the final statement

any responsible opposing view which was not adequately discussed in the draft statement
and shall indicate the agency's response to the issues raised.

(c) Agencies:

1. Shall prepare supplements to either draft or final environmentals impact
statementsiif:

(i) The agency makes substantial changes in the proposed action that are
relevant to environmental concerns; or

(i1) There are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts.

2. May also prepare supplements when the agency determines that the purposes
of the Act will be furthered by doing so.

3. Shall adopt procedures for introducing a supplement into its formal
administrative record, if such arecord exists.

4. Shall prepare, circulate, and file a supplement to a statement in the same
fashion (exclusive of scoping) as a draft and final statement unless alternative
procedures are approved by the Council.

Sec. 1502.10 Recommended format.

Agencies shall use aformat for environmental impact statements which will encourage good
analysis and clear presentation of the alternatives including the proposed action. The
following standard format for environmental impact statements should be followed unless
the agency determines that there is a compelling reason to do otherwise:

(a) Cover shest.

(b) Summary.

(c) Table of contents.

(d) Purpose of and need for action.

(e) Alternatives including proposed action (sections 102(2)(C)(iii) and 102(2)(E) of the
Act).

(f) Affected environment.



(9) Environmental consequences (especially sections 102(2)(C)(i), (ii), (iv), and (v) of the
Act).

(h) List of preparers.

(i) List of Agencies, Organizations, and persons to whom copies of the statement are
sent.

() Index.

(K) Appendices (if any).

If adifferent format is used, it shall include paragraphs (a), (b), (c), (h), (i), and (j), of this
section and shall include the substance of paragraphs (d), (e), (f), (g), and (k) of this section,
as further described in Secs. 1502.11 through 1502.18, in any appropriate format.

Sec. 1502.11 Cover sheet.
The cover sheet shall not exceed one page. It shal include:

(a) A list of the responsible agencies including the lead agency and any cooperating
agencies.

(b) Thetitle of the proposed action that is the subject of the statement (and if appropriate
the titles of related cooperating agency actions), together with the State(s) and
county(ies) (or other jurisdiction if applicable) where the action is located.

(c) The name, address, and telephone number of the person at the agency who can supply
further information.

(d) A designation of the statement as a draft, final, or draft or final supplement.
(e) A one paragraph abstract of the statement.

(f) The date by which comments must be received (computed in cooperation with EPA
under Sec. 1506.10).

The information required by this section may be entered on Standard Form 424 (in items 4,
6, 7, 10, and 18).

Sec. 1502.12 Summary.

Each environmental impact statement shall contain a summary which adequately and
accurately summarizes the statement. The summary shall stress the magjor conclusions, areas
of controversy (including issues raised by agencies and the public), and the issuesto be
resolved (including the choice among aternatives). The summary will normally not exceed
15 pages.

Sec. 1502.13 Purpose and need.

The statement shall briefly specify the underlying purpose and need to which the agency is



responding in proposing the alternatives including the proposed action.

Sec. 1502.14 Alternatives including the proposed action.

This section is the heart of the environmental impact statement. Based on the information
and analysis presented in the sections on the Affected Environment (Sec. 1502.15) and the
Environmental Consequences (Sec. 1502.16), it should present the environmental impacts of
the proposal and the alternatives in comparative form, thus sharply defining the issues and
providing a clear basis for choice among options by the decisionmaker ands the public. In
this section agencies shall:

(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for
aternatives which were eliminated from detailed study, briefly discuss the reasons for
their having been eliminated.

(b) Devote substantial treatment to each alternative considered in detail including the
proposed action so that reviewers may evaluate their comparative merits.

(c) Include reasonable alternatives not within the jurisdiction of the lead agency.
(d) Include the alternative of no action.

(e) Identify the agency's preferred alternative or alternatives, if one or more exists, in the
draft statement and identify such alternative in the final statement unless another law
prohibits the expression of such a preference.

(f) Include appropriate mitigation measures not aready included in the proposed action
or aternatives.

Sec. 1502.15 Affected environment.

The environmental impact statement shall succinctly describe the environment of the area(s)
to be affected or created by the alternatives under consideration. The descriptions shall be no
longer than is necessary to understand the effects of the alternatives. Data and analysesin a
statement shall be commensurate with the importance of the impact, with less important
material summarized, consolidated, or smply referenced. Agencies shall avoid useless bulk
in statements and shall concentrate effort and attention on important issues. Verbose
descriptions of the affected environment are themselves no measure of the adequacy of an
environmental impact statement.

Sec. 1502.16 Environmental consequences.

This section forms the scientific and analytic basis for the comparisons under Sec. 1502.14.
It shall consolidate the discussions of those elements required by sections 102(2)(C)(i), (ii),
(iv), and (v) of NEPA which are within the scope of the statement and as much of section
102(2)(C)(iii) asis necessary to support the comparisons. The discussion will include the



environmental impacts of the alternatives including the proposed action, any adverse
environmental effects which cannot be avoided should the proposal be implemented, the
relationship between short-term uses of man's environment and the maintenance and
enhancement of long-term productivity, and any irreversible or irretrievable commitments of
resources which would be involved in the proposal should it be implemented. This section
should not duplicate discussions in Sec. 1502.14. It shall include discussions of:

(a) Direct effects and their significance (Sec. 1508.8).
(b) Indirect effects and their significance (Sec. 1508.8).

(c) Possible conflicts between the proposed action and the objectives of Federal, regional,
State, and local (and in the case of areservation, Indian tribe) land use plans, policies and
controls for the area concerned. (See Sec. 1506.2(d).)

(d) The environmental effects of alternatives including the proposed action. The
comparisons under Sec. 1502.14 will be based on this discussion.

(e) Energy requirements and conservation potential of various aternatives and mitigation
measures.

(f) Natural or depletable resource requirements and conservation potentia of various
alternatives and mitigation measures.

(g9) Urban quality, historic and cultural resources, and the design of the built environment,
including the reuse and conservation potential of various alternatives and mitigation
measures.

(h) Means to mitigate adverse environmental impacts (if not fully covered under Sec.
1502.14(f)).

[43 FR 55994, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]

Sec. 1502.17 List of preparers.

The environmental impact statement shall list the names, together with their qualifications
(expertise, experience, professional disciplines), of the persons who were primarily
responsible for preparing the environmental impact statement or significant background
papers, including basic components of the statement (Secs. 1502.6 and 1502.8). Where
possible the persons who are responsible for a particular analysis, including analysesin
background papers, shall be identified. Normally the list will not exceed two pages.

Sec. 1502.18 Appendix.
If an agency prepares an appendix to an environmental impact statement the appendix shall:

(a) Consist of materia prepared in connection with an environmental impact statement
(as distinct from material which is not so prepared and which is incorporated by reference



(Sec. 1502.21)).

(b) Normally consist of material which substantiates any analysis fundamental to the
impact statement.

(c) Normally be analytic and relevant to the decision to be made.

(d) Be circulated with the environmental impact statement or be readily available on
request.

Sec. 1502.19 Circulation of the environmental impact statement.

Agencies shall circulate the entire draft and final environmental impact statements except for
certain appendices as provided in Sec. 1502.18(d) and unchanged statements as provided in
Sec. 1503.4(c). However, if the statement is unusually long, the agency may circulate the
summary instead, except that the entire statement shall be furnished to:

() Any Federal agency which has jurisdiction by law or specia expertise with respect to
any environmental impact involved and any appropriate Federal, State or local agency
authorized to develop and enforce environmental standards.

(b) The applicant, if any.

(c) Any person, organization, or agency requesting the entire environmental impact
statement.

(d) In the case of afinal environmental impact statement any person, organization, or
agency which submitted substantive comments on the draft.

If the agency circulates the summary and thereafter receives atimely request for the entire
statement and for additional time to comment, the time for that requestor only shall be
extended by at least 15 days beyond the minimum period.

Sec. 1502.20 Tiering.

Agencies are encouraged to tier their environmental impact statements to eliminate repetitive
discussions of the same issues and to focus on the actual issues ripe for decision at each level
of environmental review (Sec. 1508.28). Whenever a broad environmental impact statement
has been prepared (such as a program or policy statement) and a subsequent statement or
environmental assessment is then prepared on an action included within the entire program
or policy (such as a site specific action) the subsequent statement or environmental
assessment need only summarize the issues discussed in the broader statement and
incorporate discussions from the broader statement by reference and shall concentrate on the
issues specific to the subsequent action. The subsequent document shall state where the
earlier document is available. Tiering may also be appropriate for different stages of actions.
(Section 1508.28).



Sec. 1502.21 Incorporation by reference.

Agencies shall incorporate material into an environmental impact statement by reference
when the effect will be to cut down on bulk without impeding agency and public review of
the action. The incorporated material shall be cited in the statement and its content briefly
described. No material may be incorporated by reference unlessit is reasonably available for
inspection by potentially interested persons within the time allowed for comment. Material
based on proprietary data which isitself not available for review and comment shall not be
incorporated by reference.

Sec. 1502.22 Incomplete or unavailable information.

When an agency is evaluating reasonably foreseeable significant adverse effects on the
human environment in an environmental impact statement and there is incomplete or
unavailable information, the agency shall always make clear that such information is lacking.

(@) If the incomplete information relevant to reasonably foreseeable significant adverse
impactsis essential to areasoned choice among aternatives and the overall costs of
obtaining it are not exorbitant, the agency shall include the information in the
environmental impact statement.

(b) If the information relevant to reasonably foreseeable significant adverse impacts
cannot be obtained because the overall costs of obtaining it are exorbitant or the means to
obtain it are not known, the agency shall include within the environmental impact
statement:

1. A statement that such information isincomplete or unavailable;

2. astatement of the relevance of the incomplete or unavailable information to
evaluating reasonably foreseeable significant adverse impacts on the human
environment;

3. asummary of existing credible scientific evidence which isrelevant to
evaluating the reasonably foreseeable significant adverse impacts on the
human environment, and

4. the agency's evaluation of such impacts based upon theoretical approaches or
research methods generally accepted in the scientific community. For the
purposes of this section, "reasonably foreseeable" includes impacts which
have catastrophic consequences, even if their probability of occurrenceislow,
provided that the analysis of the impacts is supported by credible scientific
evidence, is not based on pure conjecture, and is within the rule of reason.

(c) The amended regulation will be applicable to all environmental impact statements for
which a Notice of Intent (40 CFR 1508.22) is published in the Federal Register on or
after May 27, 1986. For environmental impact statements in progress, agencies may
choose to comply with the requirements of either the original or amended regulation.



[51 FR 15625, Apr. 25, 1986]

Sec. 1502.23 Cost-benefit analysis.

If a cost-benefit analysis relevant to the choice among environmentally different alternatives
is being considered for the proposed action, it shall be incorporated by reference or appended
to the statement as an aid in evaluating the environmental consequences. To assess the
adequacy of compliance with section 102(2)(B) of the Act the statement shall, when a cost-
benefit analysisis prepared, discuss the relationship between that analysis and any analyses
of unquantified environmental impacts, values, and amenities. For purposes of complying
with the Act, the weighing of the merits and drawbacks of the various alternatives need not
be displayed in a monetary cost-benefit analysis and should not be when there are important
gualitative considerations. In any event, an environmental impact statement should at |east
indicate those considerations, including factors not related to environmental quality, which
are likely to be relevant and important to a decision.

Sec. 1502.24 Methodology and scientific accuracy.

Agencies shall insure the professional integrity, including scientific integrity, of the
discussions and analyses in environmental impact statements. They shall identify any
methodol ogies used and shall make explicit reference by footnote to the scientific and other
sources relied upon for conclusions in the statement. An agency may place discussion of
methodology in an appendix.

Sec. 1502.25 Environmental review and consultation requirements.

(a) To the fullest extent possible, agencies shall prepare draft environmental impact
statements concurrently with and integrated with environmental impact analyses and
related surveys and studies required by the Fish and Wildlife Coordination Act (16
U.S.C. 661 et seq.), the National Historic Preservation Act of 1966 (16 U.S.C. 470 et
seq.), the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), and other
environmental review laws and executive orders.

(b) The draft environmental impact statement shall list all Federal permits, licenses, and
other entitlements which must be obtained in implementing the proposal. If it is uncertain
whether a Federal permit, license, or other entitlement is necessary, the draft
environmental impact statement shall so indicate.



PART 1503--
COMMENTING

Sec.  1503.1 Inviting comments.
1503.2 Duty to comment.
1503.3 Specificity of comments.
1503.4 Response to comments.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55997, Nov. 29, 1978, unless otherwise noted.

Sec. 1503.1 Inviting comments.

(a) After preparing a draft environmental impact statement and before preparing afinal
environmental impact statement the agency shall:

1. Obtain the comments of any Federal agency which has jurisdiction by law or
special expertise with respect to any environmental impact involved or which
is authorized to develop and enforce environmental standards.

2. Request the comments of :

(i) Appropriate State and local agencies which are authorized to develop and
enforce environmental standards;

(i) Indian tribes, when the effects may be on a reservation; and

(ii1) Any agency which has requested that it receive statements on actions of
the kind proposed.

Office of Management and Budget Circular A-95 (Revised), through its
system of clearinghouses, provides a means of securing the views of State and
local environmental agencies. The clearinghouses may be used, by mutual
agreement of the lead agency and the clearinghouse, for securing State and
local reviews of the draft environmental impact statements.

3. Request comments from the applicant, if any.

4. Request comments from the public, affirmatively soliciting comments from
those persons or organizations who may be interested or affected.

(b) An agency may request comments on afina environmental impact statement before
the decision is finally made. In any case other agencies or persons may make comments



before the final decision unless a different time is provided under Sec. 1506.10.

Sec. 1503.2 Duty to comment.

Federal agencies with jurisdiction by law or special expertise with respect to any
environmental impact involved and agencies which are authorized to develop and enforce
environmental standards shall comment on statements within their jurisdiction, expertise, or
authority. Agencies shall comment within the time period specified for comment in Sec.
1506.10. A Federal agency may reply that it has no comment. If a cooperating agency is
satisfied that its views are adequately reflected in the environmental impact statement, it
should reply that it has no comment.

Sec. 1503.3 Specificity of comments.

(d) Comments on an environmental impact statement or on a proposed action shall be as
specific as possible and may address either the adequacy of the statement or the merits of
the alternatives discussed or both.

(b) When a commenting agency criticizes alead agency's predictive methodol ogy, the
commenting agency should describe the alternative methodology which it prefers and
why.

(c) A cooperating agency shall specify in its comments whether it needs additional
information to fulfill other applicable environmental reviews or consultation
requirements and what information it needs. In particular, it shall specify any additional
information it needs to comment adequately on the draft statement's analysis of
significant site-specific effects associated with the granting or approving by that
cooperating agency of necessary Federal permits, licenses, or entitlements.

(d) When a cooperating agency with jurisdiction by law objects to or expresses
reservations about the proposal on grounds of environmental impacts, the agency
expressing the objection or reservation shall specify the mitigation measures it considers
necessary to allow the agency to grant or approve applicable permit, license, or related
requirements or concurrences.

Sec. 1503.4 Response to comments.

() An agency preparing a final environmental impact statement shall assess and consider
comments both individually and collectively, and shall respond by one or more of the
means listed below, stating its response in the final statement. Possible responses are to:

1. Modify aternatives including the proposed action.

2. Develop and evaluate alternatives not previously given serious consideration
by the agency.



3. Supplement, improve, or modify its analyses.
4. Make factual corrections.

5. Explain why the comments do not warrant further agency response, citing the
sources, authorities, or reasons which support the agency's position and, if
appropriate, indicate those circumstances which would trigger agency
reappraisal or further response.

(b) All substantive comments received on the draft statement (or summaries thereof
where the response has been exceptionally voluminous), should be attached to the final
statement whether or not the comment is thought to merit individual discussion by the
agency in the text of the statement.

(c) If changes in response to comments are minor and are confined to the responses
described in paragraphs (a)(4) and (5) of this section, agencies may write them on errata
sheets and attach them to the statement instead of rewriting the draft statement. In such
cases only the comments, the responses, and the changes and not the final statement need
be circulated (Sec. 1502.19). The entire document with a new cover sheet shall be filed as
the final statement (Sec. 1506.9).



PART 1504--
PREDECISION
REFERRALSTO THE
COUNCIL OF PROPOSED
FEDERAL ACTIONS
DETERMINED TO BE
ENVIRONMENTALLY
UNSATISFACTORY

Sec.  1504.1 Purpose.
1504.2 Criteriafor referral.
1504.3 Procedure for referrals and
response.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55998, Nov. 29, 1978, unless otherwise noted.

Sec. 1504.1 Purpose.

(a) This part establishes procedures for referring to the Council Federal interagency
disagreements concerning proposed major Federal actions that might cause unsatisfactory
environmental effects. It provides means for early resolution of such disagreements.

(b) Under section 309 of the Clean Air Act (42 U.S.C. 7609), the Administrator of the
Environmental Protection Agency is directed to review and comment publicly on the
environmental impacts of Federal activities, including actions for which environmental
impact statements are prepared. If after this review the Administrator determines that the
matter is "unsatisfactory from the standpoint of public health or welfare or environmental
quality," section 309 directs that the matter be referred to the Council (hereafter
"environmental referrals’).

(c) Under section 102(2)(C) of the Act other Federal agencies may make similar reviews
of environmental impact statements, including judgments on the acceptability of
anticipated environmental impacts. These reviews must be made available to the
President, the Council and the public.

Sec. 1504.2 Criteriafor referral.



Environmental referrals should be made to the Council only after concerted, timely (as early
as possible in the process), but unsuccessful attempts to resolve differences with the lead
agency. In determining what environmental objections to the matter are appropriate to refer
to the Council, an agency should weigh potential adverse environmental impacts,
considering:

(a) Possible violation of national environmental standards or policies.
(b) Severity.

(c) Geographical scope.

(d) Duration.

(e) Importance as precedents.

(f) Avalilability of environmentally preferable alternatives.

Sec. 1504.3 Procedure for referrals and response.
(a) A Federal agency making the referral to the Council shall:

1. Advisethelead agency at the earliest possible time that it intends to refer a
matter to the Council unless a satisfactory agreement is reached.

2. Include such advice in the referring agency's comments on the draft
environmental impact statement, except when the statement does not contain
adequate information to permit an assessment of the matter's environmental
acceptability.

3. ldentify any essential information that is lacking and request that it be made
available at the earliest possible time.

4. Send copies of such advice to the Council.

(b) The referring agency shall deliver itsreferral to the Council not later than twenty-five
(25) days after the final environmental impact statement has been made available to the
Environmental Protection Agency, commenting agencies, and the public. Except when an
extension of this period has been granted by the lead agency, the Council will not accept
areferral after that date.

(c) Thereferra shall consist of:

1. A copy of the letter signed by the head of the referring agency and delivered
to the lead agency informing the lead agency of the referral and the reasons
for it, and requesting that no action be taken to implement the matter until the
Council acts upon the referral. The letter shall include a copy of the statement
referred to in (c)(2) of this section.



2. A statement supported by factual evidence leading to the conclusion that the
matter is unsatisfactory from the standpoint of public health or welfare or
environmental quality. The statement shall:

(1) Identify any material facts in controversy and incorporate (by reference if
appropriate) agreed upon facts,

(i1) Identify any existing environmental requirements or policies which would
be violated by the matter,

(ii1) Present the reasons why the referring agency believes the matter is
environmentally unsatisfactory,

(iv) Contain afinding by the agency whether the issue raised is of national
importance because of the threat to national environmental resources or
policies or for some other reason,

(v) Review the steps taken by the referring agency to bring its concernsto the
attention of the lead agency at the earliest possible time, and

(vi) Give the referring agency's recommendations as to what mitigation
aternative, further study, or other course of action (including abandonment of
the matter) are necessary to remedy the situation.

(d) Not later than twenty-five (25) days after the referral to the Council the lead agency
may deliver aresponse to the Council, and the referring agency. If the lead agency
requests more time and gives assurance that the matter will not go forward in the interim,
the Council may grant an extension. The response shall:

1. Addressfully theissuesraised in the referral.
2. Besupported by evidence.
3. Givethelead agency's response to the referring agency's recommendations.

(e) Interested persons (including the applicant) may deliver their views in writing to the
Council. Viewsin support of the referral should be delivered not later than the referral.
Viewsin support of the response shall be delivered not later than the response. (f) Not
later than twenty-five (25) days after receipt of both the referral and any response or upon
being informed that there will be no response (unless the lead agency agrees to alonger
time), the Council may take one or more of the following actions:

1. Conclude that the process of referral and response has successfully resolved
the problem.

2. [Initiate discussions with the agencies with the objective of mediation with
referring and lead agencies.

3. Hold public meetings or hearings to obtain additional views and information.



4. Determine that the issue is not one of national importance and request the
referring and lead agencies to pursue their decision process.

5. Determine that the issue should be further negotiated by the referring and lead
agencies and is not appropriate for Council consideration until one or more
heads of agencies report to the Council that the agencies' disagreements are
irreconcilable.

6. Publish its findings and recommendations (including where appropriate a
finding that the submitted evidence does not support the position of an

agency).

7. When appropriate, submit the referral and the response together with the
Council's recommendation to the President for action.

(g9) The Council shall take no longer than 60 days to complete the actions specified in
paragraph (f)(2), (3), or (5) of this section.

(h) When the referral involves an action required by statute to be determined on the
record after opportunity for agency hearing, the referral shall be conducted in a manner
consistent with 5 U.S.C. 557(d) (Administrative Procedure Act).

[43 FR 55998, Nov. 29, 1978; 44 FR 873, Jan. 3, 1979]



PART 1505--NEPA AND AGENCY DECISIONMAKING

Sec. 1505.1 Agency decisionmaking procedures.
1505.2 Record of decision in cases requiring environmental impact statements.
1505.3 Implementing the decision.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 55999, Nov. 29, 1978, unless otherwise noted.

Sec. 1505.1 Agency decisionmaking procedures.

Agencies shall adopt procedures (Sec. 1507.3) to ensure that decisions are made in
accordance with the policies and purposes of the Act. Such procedures shall include but not
be limited to:

(a) Implementing procedures under section 102(2) to achieve the requirements of
sections 101 and 102(1).

(b) Designating the major decision points for the agency's principa programs likely to
have a significant effect on the human environment and assuring that the NEPA process
corresponds with them.

(c) Requiring that relevant environmental documents, comments, and responses be part
of the record in formal rulemaking or adjudicatory proceedings.

(d) Requiring that relevant environmental documents, comments, and responses
accompany the proposal through existing agency review processes so that agency
officials use the statement in making decisions.

(e) Requiring that the alternatives considered by the decisionmaker are encompassed by
the range of alternatives discussed in the relevant environmental documents and that the
decisionmaker consider the alternatives described in the environmental impact statement.
If another decision document accompanies the relevant environmental documents to the
decisionmaker, agencies are encouraged to make available to the public before the
decision is made any part of that document that relates to the comparison of alternatives.

Sec. 1505.2 Record of decision in cases requiring environmental impact
Statements.

At the time of its decision (Sec. 1506.10) or, if appropriate, its recommendation to Congress,
each agency shall prepare a concise public record of decision. The record, which may be
integrated into any other record prepared by the agency, including that required by OMB



Circular A-95 (Revised), part |, sections 6(c) and (d), and Part |1, section 5(b)(4), shall:
(a) State what the decision was.

(b) Identify all alternatives considered by the agency in reaching its decision, specifying
the alternative or aternatives which were considered to be environmentally preferable.
An agency may discuss preferences among alternatives based on relevant factors
including economic and technical considerations and agency statutory missions. An
agency shall identify and discuss all such factors including any essential considerations
of national policy which were balanced by the agency in making its decision and state
how those considerations entered into its decision.

(c) State whether al practicable means to avoid or minimize environmental harm from
the alternative selected have been adopted, and if not, why they were not. A monitoring
and enforcement program shall be adopted and summarized where applicable for any
mitigation.

Sec. 1505.3 Implementing the decision.

Agencies may provide for monitoring to assure that their decisions are carried out and should
do so in important cases. Mitigation (Sec. 1505.2(c)) and other conditions established in the
environmental impact statement or during its review and committed as part of the decision
shall be implemented by the lead agency or other appropriate consenting agency. The lead
agency shall:

(a) Include appropriate conditions in grants, permits or other approvals.
(b) Condition funding of actions on mitigation.

(c) Upon request, inform cooperating or commenting agencies on progress in carrying
out mitigation measures which they have proposed and which were adopted by the
agency making the decision.

(d) Upon request, make available to the public the results of relevant monitoring.



Sec.

PART 1506--OTHER REQUIREMENTS OF NEPA

1506.1 Limitations on actions during NEPA process.
1506.2 Elimination of duplication with State and local procedures.
1506.3 Adoption.

1506.4 Combining documents.

1506.5 Agency responsibility.

1506.6 Public involvement.

1506.7 Further guidance.

1506.8 Proposals for legidation.

1506.9 Filing requirements.

1506.10 Timing of agency action.

1506.11 Emergencies.

1506.12 Effective date.

Authority: NEPA, the Environmental Quality Improvement Act of 1970, as amended (42
U.S.C. 4371 et seq.), sec. 309 of the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.

11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24, 1977).

Source: 43 FR 56000, Nov. 29, 1978, unless otherwise noted.

Sec. 1506.1 Limitations on actions during NEPA process.

(a) Until an agency issues a record of decision as provided in Sec. 1505.2 (except as
provided in paragraph (c) of this section), no action concerning the proposal shall be
taken which would:

1. Have an adverse environmental impact; or

2. Limit the choice of reasonable alternatives.

(b) If any agency is considering an application from a non-Federal entity, and is aware
that the applicant is about to take an action within the agency's jurisdiction that would
meet either of the criteriain paragraph (a) of this section, then the agency shall promptly
notify the applicant that the agency will take appropriate action to insure that the
objectives and procedures of NEPA are achieved.

(c) While work on arequired program environmental impact statement isin progress and
the action is not covered by an existing program statement, agencies shall not undertake

in the interim any major Federal action covered by the program which may significantly

affect the quality of the human environment unless such action:

1. Isjustified independently of the program;

2. Isitself accompanied by an adequate environmental impact statement;
and



3. Will not prejudice the ultimate decision on the program. Interim action
prejudices the ultimate decision on the program when it tends to determine
subsequent development or limit alternatives.

(d) This section does not preclude development by applicants of plans or
designs or performance of other work necessary to support an application for
Federal, State or local permits or assistance. Nothing in this section shall
preclude Rural Electrification Administration approval of minimal
expenditures not affecting the environment (e.g. long leadtime equipment and
purchase options) made by non-governmental entities seeking loan guarantees
from the Administration.

Sec. 1506.2 Elimination of duplication with State and local
procedures.

(a) Agencies authorized by law to cooperate with State agencies of statewide
jurisdiction pursuant to section 102(2)(D) of the Act may do so.

(b) Agencies shall cooperate with State and local agencies to the fullest extent
possible to reduce duplication between NEPA and State and local
requirements, unless the agencies are specifically barred from doing so by
some other law. Except for cases covered by paragraph (a) of this section,
such cooperation shall to the fullest extent possible include:

1. Joint planning processes.

2. Joint environmental research and studies.

3. Joint public hearings (except where otherwise provided by statute).
4. Joint environmental assessments.

(c) Agencies shall cooperate with State and local agencies to the
fullest extent possible to reduce duplication between NEPA and
comparable State and local requirements, unless the agencies are
specificaly barred from doing so by some other law. Except for cases
covered by paragraph (a) of this section, such cooperation shall to the
fullest extent possible include joint environmental impact statements.
In such cases one or more Federal agencies and one or more State or
local agencies shall be joint lead agencies. Where State laws or local
ordinances have environmental impact statement requirements in
addition to but not in conflict with those in NEPA, Federal agencies
shall cooperate in fulfilling these requirements as well as those of
Federal laws so that one document will comply with al applicable
laws.

(d) To better integrate environmental impact statements into State or
local planning processes, statements shall discuss any inconsistency of



a proposed action with any approved State or local plan and laws
(whether or not federally sanctioned). Where an inconsistency exists,
the statement should describe the extent to which the agency would
reconcile its proposed action with the plan or law.

Sec. 1506.3 Adoption.

(d) An agency may adopt a Federal draft or final environmental impact
statement or portion thereof provided that the statement or portion
thereof meets the standards for an adequate statement under these
regulations.

(b) If the actions covered by the original environmental impact
statement and the proposed action are substantially the same, the
agency adopting another agency's statement is not required to
recirculate it except as a final statement. Otherwise the adopting
agency shall treat the statement as a draft and recirculate it (except as
provided in paragraph (c) of this section).

(c) A cooperating agency may adopt without recirculating the
environmental impact statement of alead agency when, after an
independent review of the statement, the cooperating agency
concludes that its comments and suggestions have been satisfied.

(d) When an agency adopts a statement which is not final within the
agency that prepared it, or when the action it assesses is the subject of
areferral under Part 1504, or when the statement's adequacy is the
subject of ajudicial action which is not final, the agency shall so

specify.
Sec. 1506.4 Combining documents.

Any environmental document in compliance with NEPA may be
combined with any other agency document to reduce duplication and
paperwork.

Sec. 1506.5 Agency responsibility.

(a) Information. If an agency requires an applicant to submit
environmental information for possible use by the agency in preparing
an environmental impact statement, then the agency should assist the
applicant by outlining the types of information required. The agency
shall independently evaluate the information submitted and shall be
responsible for its accuracy. If the agency chooses to use the
information submitted by the applicant in the environmental impact
statement, either directly or by reference, then the names of the
persons responsible for the independent evaluation shall be included in



the list of preparers (Sec. 1502.17). It is the intent of this paragraph
that acceptable work not be redone, but that it be verified by the

agency.

(b) Environmental assessments. If an agency permits an applicant to
prepare an environmental assessment, the agency, besides fulfilling the
requirements of paragraph (a) of this section, shall make its own
evaluation of the environmental issues and take responsibility for the
scope and content of the environmental assessment.

(c) Environmental impact statements. Except as provided in Secs.
1506.2 and 1506.3 any environmental impact statement prepared
pursuant to the requirements of NEPA shall be prepared directly by or
by a contractor selected by the lead agency or where appropriate under
Sec. 1501.6(b), a cooperating agency. It is the intent of these
regulations that the contractor be chosen solely by the lead agency, or
by the lead agency in cooperation with cooperating agencies, or where
appropriate by a cooperating agency to avoid any conflict of interest.
Contractors shall execute a disclosure statement prepared by the lead
agency, or where appropriate the cooperating agency, specifying that
they have no financial or other interest in the outcome of the project. If
the document is prepared by contract, the responsible Federal official
shall furnish guidance and participate in the preparation and shall
independently evaluate the statement prior to its approval and take
responsibility for its scope and contents. Nothing in this section is
intended to prohibit any agency from requesting any person to submit
information to it or to prohibit any person from submitting information
to any agency.

Sec. 1506.6 Public involvement.
Agencies shall:

() Make diligent efforts to involve the public in preparing and
implementing their NEPA procedures.

(b) Provide public notice of NEPA-related hearings, public meetings,
and the availability of environmental documents so as to inform those
persons and agencies who may be interested or affected.

. In &l cases the agency shall mail notice to those who have requested it
on an individual action.

. Inthe case of an action with effects of national concern notice shall

include publication in the Federal Register and notice by mail to
national organizations reasonably expected to be interested in the
matter and may include listing in the 102 Monitor. An agency engaged
in rulemaking may provide notice by mail to national organizations



who have requested that notice regularly be provided. Agencies shall
maintain alist of such organizations.

. In the case of an action with effects primarily of local concern the
notice may include:

(i) Notice to State and areawide clearinghouses pursuant to OMB
Circular A- 95 (Revised).

(i) Notice to Indian tribes when effects may occur on reservations.

(i) Following the affected State's public notice procedures for
comparable actions.

(iv) Publication in local newspapers (in papers of general circulation
rather than legal papers).

(V) Notice through other local media.

(vi) Notice to potentially interested community organizations
including small business associations.

(vii) Publication in newdletters that may be expected to reach
potentialy interested persons.

(viii) Direct mailing to owners and occupants of nearby or affected
property.

(ix) Posting of notice on and off site in the area where the action is to
be located.

(c) Hold or sponsor public hearings or public meetings whenever
appropriate or in accordance with statutory requirements applicable to
the agency. Criteria shall include whether thereis:

. Substantial environmental controversy concerning the proposed action
or substantial interest in holding the hearing.

. A request for a hearing by another agency with jurisdiction over the
action supported by reasons why a hearing will be helpful. If adraft
environmental impact statement is to be considered at a public
hearing, the agency should make the statement available to the public
at least 15 days in advance (unless the purpose of the hearing isto
provide information for the draft environmental impact statement).

(d) Solicit appropriate information from the public.

(e) Explain in its procedures where interested persons can get
information or status reports on environmental impact statements and
other elements of the NEPA process.



10.
11.
12.

(f) Make environmental impact statements, the comments received,
and any underlying documents available to the public pursuant to the
provisions of the Freedom of Information Act (5 U.S.C. 552), without
regard to the exclusion for interagency memoranda where such
memoranda transmit comments of Federal agencies on the
environmental impact of the proposed action. Materias to be made
available to the public shall be provided to the public without charge
to the extent practicable, or at afee which is not more than the actual
costs of reproducing copies required to be sent to other Federal
agencies, including the Council.

Sec. 1506.7 Further guidance.

The Council may provide further guidance concerning NEPA and its
procedures including:

(a) A handbook which the Council may supplement from time to time,
which shall in plain language provide guidance and instructions
concerning the application of NEPA and these regulations.

(b) Publication of the Council's Memoranda to Heads of Agencies.

(c) In conjunction with the Environmental Protection Agency and the
publication of the 102 Monitor, notice of:

Research activities;
Meetings and conferences related to NEPA; and

Successful and innovative procedures used by agencies to implement
NEPA.

Sec. 1506.8 Proposals for legiglation.

() The NEPA process for proposals for legisation (Sec. 1508.17)
significantly affecting the quality of the human environment shall be
integrated with the legidlative process of the Congress. A legislative
environmental impact statement is the detailed statement required by
law to be included in a recommendation or report on alegislative
proposal to Congress. A legidative environmental impact statement
shall be considered part of the formal transmittal of alegidative
proposal to Congress; however, it may be transmitted to Congress up
to 30 dayslater in order to allow time for completion of an accurate
statement which can serve as the basis for public and Congressional
debate. The statement must be available in time for Congressional
hearings and deliberations.

(b) Preparation of alegidative environmental impact statement shall



conform to the requirements of these regulations except as follows:
13. There need not be a scoping process.

14. The legidative statement shall be prepared in the same manner as a
draft statement, but shall be considered the "detailed statement”
required by statute; Provided, That when any of the following
conditions exist both the draft and final environmental impact
statement on the legidative proposal shall be prepared and circulated
as provided by Secs. 1503.1 and 1506.10.

(i) A Congressional Committee with jurisdiction over the proposal has
arule requiring both draft and final environmental impact statements.
(if) The proposal results from a study process required by statute (such
as those required by the Wild and Scenic Rivers Act (16 U.S.C. 1271
et seq.) and the Wilderness Act (16 U.S.C. 1131 et seq.)).

(iii) Legislative approval is sought for Federal or federally assisted
construction or other projects which the agency recommends be
located at specific geographic locations. For proposals requiring an
environmental impact statement for the acquisition of space by the
General Services Administration, a draft statement shall accompany
the Prospectus or the 11(b) Report of Building Project Surveysto the
Congress, and a final statement shall be completed before site
acquisition.

(iv) The agency decides to prepare draft and final statements.

(c) Comments on the legidative statement shall be given to the lead
agency which shall forward them along with its own responses to the
Congressional committees with jurisdiction.

Sec. 1506.9 Filing requirements.

Environmental impact statements together with comments and
responses shall be filed with the Environmental Protection Agency,
attention Office of Federa Activities (A-104), 401 M Street SW.,
Washington, DC 20460. Statements shall be filed with EPA no earlier
than they are also transmitted to commenting agencies and made
available to the public. EPA shall deliver one copy of each statement
to the Council, which shall satisfy the requirement of availability to
the President. EPA may issue guidelines to agencies to implement its
responsibilities under this section and Sec. 1506.10.

Sec. 1506.10 Timing of agency action.

(a) The Environmental Protection Agency shall publish anotice in the
Federal Register each week of the environmental impact statements



filed during the preceding week. The minimum time periods set forth
in this section shall be calculated from the date of publication of this
notice.

(b) No decision on the proposed action shall be made or recorded
under Sec. 1505.2 by a Federal agency until the later of the following
dates:

15. Ninety (90) days after publication of the notice described abovein
paragraph (a) of this section for a draft environmental impact
statement.

16. Thirty (30) days after publication of the notice described abovein
paragraph (a) of this section for afinal environmental impact
statement. An exception to the rules on timing may be made in the
case of an agency decision which is subject to a formal internal appeal.
Some agencies have aformally established appea process which
allows other agencies or the public to take appeals on a decision and
make their views known, after publication of the final environmental
impact statement. In such cases, where areal opportunity exists to
ater the decision, the decision may be made and recorded at the same
time the environmental impact statement is published.

This means that the period for appeal of the decision and the 30-day period prescribed in
paragraph (b)(2) of this section may run concurrently. In such cases the environmental
impact statement shall explain the timing and the public's right of appeal. An agency
engaged in rulemaking under the Administrative Procedure Act or other statute for the
purpose of protecting the public health or safety, may waive the time period in paragraph
(b)(2) of this section and publish a decision on the final rule simultaneously with
publication of the notice of the availability of the final environmental impact statement as
described in paragraph (@) of this section.

(c) If the final environmental impact statement is filed within ninety (90) days after a
draft environmental impact statement is filed with the Environmental Protection Agency,
the minimum thirty (30) day period and the minimum ninety (90) day period may run
concurrently. However, subject to paragraph (d) of this section agencies shall allow not
less than 45 days for comments on draft statements.

(d) The lead agency may extend prescribed periods. The Environmental Protection
Agency may upon a showing by the lead agency of compelling reasons of national policy
reduce the prescribed periods and may upon a showing by any other Federal agency of
compelling reasons of national policy also extend prescribed periods, but only after
consultation with the lead agency. (Also see Sec. 1507.3(d).) Failure to file timely
comments shall not be a sufficient reason for extending a period. If the lead agency does
not concur with the extension of time, EPA may not extend it for more than 30 days.
When the Environmental Protection Agency reduces or extends any period of time it
shall notify the Council.



[43 FR 56000, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979]

Sec. 1506.11 Emergencies.

Where emergency circumstances make it necessary to take an action with significant
environmental impact without observing the provisions of these regulations, the Federal
agency taking the action should consult with the Council about alternative arrangements.
Agencies and the Council will limit such arrangements to actions necessary to control the
immediate impacts of the emergency. Other actions remain subject to NEPA review.

Sec. 1506.12 Effective date.

The effective date of these regulationsis July 30, 1979, except that for agencies that
administer programs that qualify under section 102(2)(D) of the Act or under section 104(h)
of the Housing and Community Development Act of 1974 an additional four months shall be
allowed for the State or local agencies to adopt their implementing procedures.

(a) These regulations shall apply to the fullest extent practicable to ongoing activities and
environmental documents begun before the effective date. These regulations do not apply
to an environmental impact statement or supplement if the draft statement was filed
before the effective date of these regulations. No completed environmental documents
need be redone by reasons of these regulations. Until these regulations are applicable, the
Council's guidelines published in the Federal Register of August 1, 1973, shall continue
to be applicable. In cases where these regulations are applicable the guidelines are
superseded. However, nothing shall prevent an agency from proceeding under these
regulations at an earlier time.

(b) NEPA shall continue to be applicable to actions begun before January 1, 1970, to the
fullest extent possible.



PART 1507--AGENCY
COMPLIANCE

Sec. 1507.1 Compliance.
1507.2 Agency capability to comply.
1507.3 Agency procedures.

Authority: NEPA, the Environmental Quality Improvement
Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec. 309 of
the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24,
1977).

Source: 43 FR 56002, Nov. 29, 1978, unless otherwise noted.

Sec. 1507.1 Compliance.

All agencies of the Federal Government shall comply with
these regulations. It is the intent of these regulations to alow
each agency flexibility in adapting its implementing
procedures authorized by Sec. 1507.3 to the requirements of
other applicable laws.

Sec. 1507.2 Agency capability to comply.

Each agency shall be capable (in terms of personnel and other
resources) of complying with the requirements enumerated
below. Such compliance may include use of other's resources,
but the using agency shall itself have sufficient capability to
evaluate what others do for it. Agencies shall:

(@) Fulfill the requirements of section 102(2)(A) of the
Act to utilize a systematic, interdisciplinary approach
which will insure the integrated use of the natural and
social sciences and the environmental design artsin
planning and in decisionmaking which may have an
impact on the human environment. Agencies shall
designate a person to be responsible for overall review of
agency NEPA compliance.

(b) Identify methods and procedures required by section
102(2)(B) to insure that presently unquantified
environmental amenities and values may be given
appropriate consideration.



(c) Prepare adequate environmental impact statements
pursuant to section 102(2)(C) and comment on statements
in the areas where the agency has jurisdiction by law or
Special expertise or is authorized to develop and enforce
environmental standards.

(d) Study, develop, and describe aternatives to
recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative uses
of available resources. This requirement of section
102(2)(E) extends to al such proposals, not just the more
limited scope of section 102(2)(C)(iii) where the
discussion of alternativesis confined to impact statements.

(e) Comply with the requirements of section 102(2)(H)
that the agency initiate and utilize ecological information
in the planning and development of resource-oriented
projects.

(f) Fulfill the requirements of sections 102(2)(F),
102(2)(G), and 102(2)(1), of the Act and of Executive
Order 11514, Protection and Enhancement of
Environmental Quality, Sec. 2.

Sec. 1507.3 Agency procedures.

(a) Not later than eight months after publication of these
regulations as finally adopted in the Federal Register, or
five months after the establishment of an agency,
whichever shall come later, each agency shall as
necessary adopt procedures to supplement these
regulations. When the agency is a department, major
subunits are encouraged (with the consent of the
department) to adopt their own procedures. Such
procedures shall not paraphrase these regulations. They
shall confine themselves to implementing procedures.
Each agency shall consult with the Council while
developing its procedures and before publishing them in
the Federal Register for comment. Agencies with similar
programs should consult with each other and the Council
to coordinate their procedures, especially for programs
requesting similar information from applicants. The
procedures shall be adopted only after an opportunity for
public review and after review by the Council for
conformity with the Act and these regulations. The
Council shall complete its review within 30 days. Oncein



effect they shal be filed with the Council and made
readily available to the public. Agencies are encouraged to
publish explanatory guidance for these regulations and
their own procedures. Agencies shall continue to review
their policies and procedures and in consultation with the
Council to revise them as necessary to ensure full
compliance with the purposes and provisions of the Act.

(b) Agency procedures shall comply with these
regul ations except where compliance would be
inconsistent with statutory requirements and shall include:

1. Those procedures required by Secs. 1501.2(d),
1502.9(¢c)(3), 1505.1, 1506.6(€), and 1508.4.

2. Specific criteriafor and identification of those
typical classes of action:

(i) Which normally do require environmental
impact statements.

(i1) Which normally do not require either an
environmental impact statement or an
environmental assessment (categorical
exclusions (Sec. 1508.4)).

(iif) Which normally require environmental
assessments but not necessarily environmental
impact statements.

(c) Agency procedures may include specific criteria for
providing limited exceptions to the provisions of these
regulations for classified proposals. They are proposed
actions which are specifically authorized under criteria
established by an Executive Order or statute to be kept
secret in the interest of national defense or foreign policy
and are in fact properly classified pursuant to such
Executive Order or statute. Environmental assessments
and environmental impact statements which address
classified proposals may be safeguarded and restricted
from public dissemination in accordance with agencies
own regulations applicable to classified information.
These documents may be organized so that classified
portions can be included as annexes, in order that the
unclassified portions can be made available to the public.

(d) Agency procedures may provide for periods of time
other than those presented in Sec. 1506.10 when necessary



to comply with other specific statutory requirements.

(e) Agency procedures may provide that where thereisa
lengthy period between the agency's decision to prepare
an environmental impact statement and the time of actual
preparation, the notice of intent required by Sec. 1501.7
may be published at a reasonable time in advance of
preparation of the draft statement.



PART 1508--TERMINOLOGY AND
INDEX

Sec.  1508.1 Terminology.
1508.2 Act.
1508.3 Affecting.
1508.4 Categorical exclusion.
1508.5 Cooperating agency.
1508.6 Council.
1508.7 Cumulative impact.
1508.8 Effects.
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1508.10 Environmental document.
1508.11 Environmental impact statement.
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1508.13 Finding of no significant impact.
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1508.21 NEPA process.
1508.22 Notice of intent.
1508.23 Proposal.
1508.24 Referring agency.
1508.25 Scope.
1508.26 Special expertise.
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Authority: NEPA, the Environmental Quality Improvement
Act of 1970, as amended (42 U.S.C. 4371 et seq.), sec. 309 of
the Clean Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991, May 24,
1977).

Source: 43 FR 56003, Nov. 29, 1978, unless otherwise noted.

Sec. 1508.1 Terminology.

The terminology of this part shall be uniform throughout the
Federal Government.



Sec. 1508.2 Act.

"Act" means the National Environmental Policy Act, as
amended (42 U.S.C. 4321, et seq.) which isalso referred to as
"NEPA."

Sec. 1508.3 Affecting.

"Affecting” means will or may have an effect on.

Sec. 1508.4 Categorical exclusion.

"Categorica exclusion" means a category of actions which do
not individually or cumulatively have a significant effect on
the human environment and which have been found to have
no such effect in procedures adopted by a Federal agency in
implementation of these regulations (Sec. 1507.3) and for
which, therefore, neither an environmental assessment nor an
environmental impact statement is required. An agency may
decide in its procedures or otherwise, to prepare
environmental assessments for the reasons stated in Sec.
1508.9 even though it is not required to do so. Any
procedures under this section shall provide for extraordinary
circumstances in which a normally excluded action may have
asignificant environmental effect.

Sec. 1508.5 Cooperating agency.

"Cooperating agency" means any Federal agency other than a
lead agency which has jurisdiction by law or special expertise
with respect to any environmental impact involved in a
proposal (or areasonable alternative) for legislation or other
major Federal action significantly affecting the quality of the
human environment. The selection and responsibilities of a
cooperating agency are described in Sec. 1501.6. A State or
local agency of similar qualifications or, when the effects are
on areservation, an Indian Tribe, may by agreement with the
lead agency become a cooperating agency.

Sec. 1508.6 Council.

"Council" means the Council on Environmental Quality



established by Title 11 of the Act.

Sec. 1508.7 Cumulative impact.

"Cumulative impact” is the impact on the environment which
results from the incremental impact of the action when added
to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federal or non-Federal) or
person undertakes such other actions. Cumulative impacts can
result from individually minor but collectively significant
actions taking place over a period of time.

Sec. 1508.8 Effects.
"Effects’ include:

(a) Direct effects, which are caused by the action and
occur at the same time and place.

(b) Indirect effects, which are caused by the action and are
later in time or farther removed in distance, but are still
reasonably foreseeable. Indirect effects may include
growth inducing effects and other effects related to
induced changes in the pattern of land use, population
density or growth rate, and related effects on air and water
and other natural systems, including ecosystems.

Effects and impacts as used in these regulations are
synonymous. Effects includes ecological (such as the effects
on natural resources and on the components, structures, and
functioning of affected ecosystems), aesthetic, historic,
cultural, economic, social, or health, whether direct, indirect,
or cumulative. Effects may also include those resulting from
actions which may have both beneficial and detrimental
effects, even if on balance the agency believes that the effect
will be beneficial.

Sec. 1508.9 Environmental assessment.
"Environmental assessment":

() Means a concise public document for which a Federal
agency isresponsible that serves to:

1. Briefly provide sufficient evidence and
analysis for determining whether to prepare an



environmental impact statement or a finding of
no significant impact.

2. Aid an agency's compliance with the Act when
no environmental impact statement is
necessary.

3. Facilitate preparation of a statement when one
IS necessary.

(b) Shall include brief discussions of the need for the
proposal, of aternatives as required by section 102(2)(E),
of the environmental impacts of the proposed action and
aternatives, and alisting of agencies and persons
consulted.

Sec. 1508.10 Environmental document.

"Environmental document" includes the documents specified
in Sec. 1508.9 (environmental assessment), Sec. 1508.11
(environmental impact statement), Sec. 1508.13 (finding of no
significant impact), and Sec. 1508.22 (notice of intent).

Sec. 1508.11 Environmental impact statement.

"Environmental impact statement” means a detailed written
statement as required by section 102(2)(C) of the Act.

Sec. 1508.12 Federa agency.

"Federal agency" means al agencies of the Federal
Government. It does not mean the Congress, the Judiciary, or
the President, including the performance of staff functions for
the President in his Executive Office. It aso includes for
purposes of these regulations States and units of general local
government and Indian tribes assuming NEPA responsibilities
under section 104(h) of the Housing and Community
Development Act of 1974.

Sec. 1508.13 Finding of no significant impact.

"Finding of no significant impact” means a document by a
Federal agency briefly presenting the reasons why an action,
not otherwise excluded (Sec. 1508.4), will not have a
significant effect on the human environment and for which an



environmental impact statement therefore will not be
prepared. It shall include the environmental assessment or a
summary of it and shall note any other environmental
documents related to it (Sec. 1501.7(a)(5)). If the assessment
isincluded, the finding need not repeat any of the discussion
in the assessment but may incorporate it by reference.

Sec. 1508.14 Human environment.

"Human environment" shall be interpreted comprehensively
to include the natural and physical environment and the
relationship of people with that environment. (See the
definition of "effects’ (Sec. 1508.8).) This means that
economic or socia effects are not intended by themselves to
require preparation of an environmental impact statement.
When an environmental impact statement is prepared and
economic or social and natural or physical environmental
effects are interrelated, then the environmental impact
statement will discuss al of these effects on the human
environment.

Sec. 1508.15 Jurisdiction by law.

"Jurisdiction by law" means agency authority to approve,
veto, or finance all or part of the proposal.

Sec. 1508.16 Lead agency.

"Lead agency" means the agency or agencies preparing or
having taken primary responsibility for preparing the
environmental impact statement.

Sec. 1508.17 Legidation.

"Legidation" includes a bill or legidative proposal to
Congress developed by or with the significant cooperation
and support of a Federal agency, but does not include requests
for appropriations. The test for significant cooperation is
whether the proposal isin fact predominantly that of the
agency rather than another source. Drafting does not by itself
constitute significant cooperation. Proposals for legislation
include requests for ratification of treaties. Only the agency
which has primary responsibility for the subject matter
involved will prepare a legidlative environmental impact



statement.

Sec. 1508.18 Major Federal action.

"Major Federal action" includes actions with effects that may
be maor and which are potentially subject to Federal control
and responsibility. Major reinforces but does not have a
meaning independent of significantly (Sec. 1508.27). Actions
include the circumstance where the responsible officials fail
to act and that failure to act is reviewable by courts or
administrative tribunals under the Administrative Procedure
Act or other applicable law as agency action.

(a) Actions include new and continuing activities,
including projects and programs entirely or partly
financed, assisted, conducted, regulated, or approved by
federal agencies; new or revised agency rules, regulations,
plans, policies, or procedures; and legislative proposals
(Secs. 1506.8, 1508.17). Actions do not include funding
assistance solely in the form of general revenue sharing
funds, distributed under the State and Local Fiscal
Assistance Act of 1972, 31 U.S.C. 1221 et seg., with no
Federal agency control over the subsequent use of such
funds. Actions do not include bringing judicial or
administrative civil or criminal enforcement actions.

(b) Federa actionstend to fall within one of the following
categories.

1. Adoption of official policy, such asrules,
regulations, and interpretations adopted
pursuant to the Administrative Procedure Act,
5U.S.C. 551 et seq.; treaties and international
conventions or agreements; formal documents
establishing an agency's policies which will
result in or substantially ater agency
programs.

2. Adoption of formal plans, such as official
documents prepared or approved by federal
agencies which guide or prescribe alternative
uses of Federal resources, upon which future
agency actions will be based.

3. Adoption of programs, such as a group of
concerted actions to implement a specific
policy or plan; systematic and connected



agency decisions allocating agency resources
to implement a specific statutory program or
executive directive.

4. Approval of specific projects, such as
construction or management activities located
in a defined geographic area. Projects include
actions approved by permit or other regulatory
decision as well as federal and federally
assisted activities.

Sec. 1508.19 Matter.

"Matter" includes for purposes of Part 1504: (a) With respect
to the Environmental Protection Agency, any proposed
legislation, project, action or regulation as those terms are
used in section 309(a) of the Clean Air Act (42 U.S.C. 7609).
(b) With respect to all other agencies, any proposed major
federal action to which section 102(2)(C) of NEPA applies.

Sec. 1508.20 Mitigation.
"Mitigation" includes:

(a) Avoiding the impact altogether by not taking a certain
action or parts of an action.

(b) Minimizing impacts by limiting the degree or
magnitude of the action and its implementation.

(c) Rectifying the impact by repairing, rehabilitating, or
restoring the affected environment.

(d) Reducing or eliminating the impact over time by
preservation and maintenance operations during the life of
the action.

(e) Compensating for the impact by replacing or providing
substitute resources or environments.

Sec. 1508.21 NEPA process.

"NEPA process' means all measures necessary for
compliance with the requirements of section 2 and Title | of
NEPA.



Sec. 1508.22 Notice of intent.

"Notice of intent" means a notice that an environmental
impact statement will be prepared and considered. The notice
shall briefly:

(a) Describe the proposed action and possible alternatives.

(b) Describe the agency's proposed scoping process
including whether, when, and where any scoping meeting
will be held.

(c) State the name and address of a person within the
agency who can answer questions about the proposed
action and the environmental impact statement.

Sec. 1508.23 Proposal.

"Proposal” exists at that stage in the development of an action
when an agency subject to the Act hasagoal and is actively
preparing to make a decision on one or more alternative
means of accomplishing that goal and the effects can be
meaningfully evaluated. Preparation of an environmental
impact statement on a proposal should be timed (Sec. 1502.5)
so that the final statement may be completed in time for the
statement to be included in any recommendation or report on
the proposal. A proposal may exist in fact as well as by
agency declaration that one exists.

Sec. 1508.24 Referring agency.

"Referring agency" means the federal agency which has
referred any matter to the Council after a determination that
the matter is unsatisfactory from the standpoint of public
health or welfare or environmental quality.

Sec. 1508.25 Scope.

Scope consists of the range of actions, alternatives, and
impacts to be considered in an environmental impact
statement. The scope of an individual statement may depend
on its relationships to other statements (Secs.1502.20 and
1508.28). To determine the scope of environmental impact
statements, agencies shall consider 3 types of actions, 3 types
of alternatives, and 3 types of impacts. They include:



(a) Actions (other than unconnected single actions) which

may be:

1.

Connected actions, which means that they are
closely related and therefore should be
discussed in the same impact statement.
Actions are connected if they:

(i) Automatically trigger other actions which
may require environmental impact statements.

(it) Cannot or will not proceed unless other
actions are taken previously or simultaneoudly.

(i) Are interdependent parts of alarger action
and depend on the larger action for their
justification.

Cumulative actions, which when viewed with
other proposed actions have cumulatively
significant impacts and should therefore be
discussed in the same impact statement.

Similar actions, which when viewed with other
reasonably foreseeable or proposed agency
actions, have similarities that provide a basis
for evaluating their environmental
conseguencies together, such as common
timing or geography. An agency may wish to
analyze these actions in the same impact
statement. It should do so when the best way to
assess adequately the combined impacts of
similar actions or reasonable alternatives to
such actions is to treat them in a single impact
statement.

(b) Alternatives, which include:

1.
2.
3.

No action alternative.
Other reasonable courses of actions.

Mitigation measures (not in the proposed
action).

(c) Impacts, which may be: (1) Direct; (2) indirect; (3)
cumulative.



Sec. 1508.26 Special expertise.

"Specia expertise" means statutory responsibility, agency
mission, or related program experience.

Sec. 1508.27 Significantly.

"Significantly" as used in NEPA requires considerations of
both context and intensity:

(a) Context. This means that the significance of an action
must be analyzed in several contexts such as society as a
whole (human, national), the affected region, the affected
interests, and the locality. Significance varies with the
setting of the proposed action. For instance, in the case of
a site-specific action, significance would usually depend
upon the effects in the locale rather than in the world as a
whole. Both short- and long-term effects are relevant.

(b) Intensity. Thisrefers to the severity of impact.
Responsible officials must bear in mind that more than
one agency may make decisions about partial aspects of a
major action. The following should be considered in
evaluating intensity:

1. Impacts that may be both beneficial and
adverse. A significant effect may exist even if
the Federal agency believes that on balance the
effect will be beneficial.

2. The degree to which the proposed action
affects public health or safety.

3. Unique characteristics of the geographic area
such as proximity to historic or cultural
resources, park lands, prime farmlands,
wetlands, wild and scenic rivers, or
ecologically critical areas.

4. The degree to which the effects on the quality
of the human environment are likely to be
highly controversial.

5. The degree to which the possible effects on the
human environment are highly uncertain or
involve unigue or unknown risks.

6. The degree to which the action may establish a



precedent for future actions with significant
effects or represents adecision in principle
about a future consideration.

7. Whether the action is related to other actions
with individually insignificant but
cumulatively significant impacts. Significance
existsif it is reasonable to anticipate a
cumulatively significant impact on the
environment. Significance cannot be avoided
by terming an action temporary or by breaking
it down into small component parts.

8. The degree to which the action may adversely
affect districts, sites, highways, structures, or
objects listed in or eligible for listing in the
National Register of Historic Places or may
cause loss or destruction of significant
scientific, cultural, or historical resources.

9. The degree to which the action may adversely
affect an endangered or threatened species or
its habitat that has been determined to be
critical under the Endangered Species Act of
1973.

10. Whether the action threatens a violation of
Federal, State, or local law or requirements
imposed for the protection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3, 1979]

Sec. 1508.28 Tiering.

"Tiering" refers to the coverage of general matters in broader
environmental impact statements (such as national program or
policy statements) with subsequent narrower statements or
environmental analyses (such as regional or basinwide
program statements or ultimately site-specific statements)
incorporating by reference the general discussions and
concentrating solely on the issues specific to the statement
subsequently prepared. Tiering is appropriate when the
seguence of statements or analysesis:

() From a program, plan, or policy environmental impact
statement to a program, plan, or policy statement or
analysis of lesser scope or to a site- specific statement or



anaysis.

(b) From an environmental impact statement on a specific
action at an early stage (such as need and site selection) to
a supplement (which is preferred) or a subsequent
statement or analysis at a later stage (such as
environmental mitigation). Tiering in such casesis
appropriate when it helps the lead agency to focus on the
issues which are ripe for decision and exclude from
consideration issues already decided or not yet ripe.
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NEPA'sForty Most Asked Questions

Range of Alternatives.

Alternatives Outside the Capability of Applicant or Jurisdiction of Agency.
No-Action Alternative.

Agency's Preferred Alternative.

Proposed Action v. Preferred Alternative.

Environmentally Preferable Alternative.

N o g M NP

Difference Between Sections of EIS on Alternatives and Environmental
Consequences.

®©

Early Application of NEPA.

9. Applicant Who Needs Other Permits.

10. Limitations on Action During 30-Day Review Period for Final EIS.
11. Limitations on Actions by an Applicant During EIS Process.

12. Effective Date and Enforceability of the Regulations.

13. Use of Scoping Before Notice of Intent to Prepare EIS.

14. Rights and Responsibilities of Lead and Cooperating Agencies.

15. Commenting Responsibilities of EPA.

16. Third Party Contracts.

17. Disclosure Statement to Avoid Conflict of Interest.

18. Uncertainties About Indirect Effects of A Proposal.

19. Mitigation Measures.

20. Worst Case Analysis. [Withdrawn.]

21. Combining Environmental and Planning Documents.

22. State and Federal Agencies as Joint Lead Agencies.

23. Conflicts of Federa Proposal With Land Use Plans, Policies or Controls.

24. Environmental Impact Statements on Policies, Plans or Programs.



25. Appendices and Incorporation by Reference.

26. Index and Keyword Index in EISs.

27. List of Preparers.

28. Advance or Xerox Copiesof EIS.

29. Responses to Comments.

30. Adoption of EISs.

31. Application of Regulations to Independent Regulatory Agencies.
32. Supplementsto Old EISs.

33. Referrals.

34. Records of Decision.

35. Time Required for the NEPA Process.

36. Environmental Assessments (EA).

37. Findings of No Significant Impact (FONSI).

38. Public Availability of EAsv. FONSIs.

39. Mitigation Measures Imposed in EAs and FONSIs.

40. Propriety of I1ssuing EA When Mitigation Reduces I mpacts.



la. Range of Alternatives. What is meant by "range of alternatives" asreferred to in Sec.
1505.1(e)?

A. The phrase "range of alternatives' refersto the alternatives discussed in environmental
documents. It includes all reasonable aternatives, which must be rigorously explored and
objectively evaluated, as well as those other alternatives, which are eliminated from detailed
study with a brief discussion of the reasons for eliminating them. Section 1502.14. A
decisionmaker must not consider alternatives beyond the range of alternatives discussed in
the relevant environmental documents. Moreover, a decisionmaker must, in fact, consider all
the alternatives discussed in an EIS. Section 1505.1(e).

1b. How many alter natives have to be discussed when there is an infinite number of
possible alternatives?

A. For some proposals there may exist avery large or even an infinite number of possible
reasonable alternatives. For example, a proposal to designate wilderness areas within a
National Forest could be said to involve an infinite number of alternatives from O to 100
percent of the forest. When there are potentially a very large number of aternatives, only a
reasonable number of examples, covering the full spectrum of alternatives, must be analyzed
and compared in the EIS. An appropriate series of aternatives might include dedicating O,
10, 30, 50, 70, 90, or 100 percent of the Forest to wilderness. What constitutes a reasonable
range of aternatives depends on the nature of the proposal and the facts in each case.

2a. Alternatives Outside the Capability of Applicant or Jurisdiction of Agency. If an EIS
is prepared in connection with an application for a permit or other federal approval, must the
ElIS rigoroudly analyze and discuss alternatives that are outside the capability of the applicant
or can it be limited to reasonable alternatives that can be carried out by the applicant?

A. Section 1502.14 requires the EIS to examine al reasonable alternatives to the proposal. In
determining the scope of alternatives to be considered, the emphasisis on what is
"reasonable" rather than on whether the proponent or applicant likes or isitself capable of
carrying out a particular alternative. Reasonable alternatives include those that are practical
or feasible from the technical and economic standpoint and using common sense, rather than
simply desirable from the standpoint of the applicant.

2b. Must the EIS analyze alter natives outside the jurisdiction or capability of the agency or
beyond what Congress has authorized?

A. An alternative that is outside the legal jurisdiction of the lead agency must still be
analyzed in the EISif it isreasonable. A potential conflict with local or federal law does not
necessarily render an aternative unreasonable, although such conflicts must be considered.
Section 1506.2(d). Alternatives that are outside the scope of what Congress has approved or
funded must till be evaluated in the EIS if they are reasonable, because the EIS may serve as
the basis for modifying the Congressiona approval or funding in light of NEPA's goals and
policies. Section 1500.1(a).



3. No-Action Alternative. What does the "no action" alternative include? If an agency is
under a court order or legidative command to act, must the EI'S address the "no action”
aternative?

A. Section 1502.14(d) requires the alternatives analysis in the EIS to "include the aternative
of no action." There are two distinct interpretations of "no action" that must be considered,
depending on the nature of the proposal being evaluated. The first situation might involve an
action such as updating a land management plan where ongoing programs initiated under
existing legislation and regulations will continue, even as new plans are developed. In these
cases "no action” is"no change" from current management direction or level of management
intensity. To construct an aternative that is based on no management at all would be a
useless academic exercise. Therefore, the "no action” aternative may be thought of in terms
of continuing with the present course of action until that action is changed. Consequently,
projected impacts of alternative management schemes would be compared in the EIS to those
impacts projected for the existing plan. In this case, alternatives would include management
plans of both greater and lesser intensity, especialy greater and lesser levels of resource
development.

The second interpretation of "no action” isillustrated in instances involving federal decisions
on proposals for projects. "No action” in such cases would mean the proposed activity would
not take place, and the resulting environmental effects from taking no action would be
compared with the effects of permitting the proposed activity or an alternative activity to go
forward.

Where a choice of "no action" by the agency would result in predictable actions by others,
this consequence of the "no action™" alternative should be included in the analysis. For
example, if denial of permission to build arailroad to afacility would lead to construction of
aroad and increased truck traffic, the EIS should analyze this consequence of the "no action"
aternative.

In light of the above, it is difficult to think of a situation where it would not be appropriate to
address a"no action" alternative. Accordingly, the regulations require the analysis of the no
action alternative even if the agency is under a court order or legislative command to act.
This analysis provides a benchmark, enabling decisionmakers to compare the magnitude of
environmental effects of the action aternatives. It is also an example of areasonable
aternative outside the jurisdiction of the agency which must be analyzed. Section
1502.14(c). See Question 2 above. Inclusion of such an analysisin the EIS is necessary to
inform the Congress, the public, and the President as intended by NEPA. Section 1500.1(a).

4a. Agency's Preferred Alternative. What is the "agency's preferred alternative"?

A. The"agency's preferred alternative' is the aternative which the agency believes would
fulfill its statutory mission and responsibilities, giving consideration to economic,
environmental, technical and other factors. The concept of the "agency's preferred
aternative" is different from the "environmentally preferable alternative,” athough in some
cases one aternative may be both. See Question 6 below. It isidentified so that agencies and
the public can understand the lead agency's orientation.



4b. Doesthe " preferred alternative" haveto be identified in the Draft EIS and the Final
ElSorjustinthe Fina EIS?

A. Section 1502.14(e) requires the section of the EIS on aternatives to "identify the agency's
preferred alternative if one or more exists, in the draft statement, and identify such alternative
in the final statement . . ." Thismeansthat if the agency has a preferred aternative at the
Draft EIS stage, that alternative must be labeled or identified as such in the Draft EIS. If the
responsible federal officia in fact has no preferred aternative at the Draft EIS stage, a
preferred alternative need not be identified there. By the time the Final EISisfiled, Section
1502.14(e) presumes the existence of a preferred alternative and requires its identification in
the Final EIS "unless another law prohibits the expression of such a preference.”

4c. Who recommends or determines the " preferred alter native?"

A. The lead agency's officia with line responsibility for preparing the EIS and assuring its
adequacy is responsible for identifying the agency's preferred alternative(s). The NEPA
regulations do not dictate which official in an agency shall be responsible for preparation of
ElSs, but agencies can identify this official in their implementing procedures, pursuant to
Section 1507.3.

Even though the agency's preferred alternative is identified by the EIS preparer in the EIS,
the statement must be objectively prepared and not slanted to support the choice of the
agency's preferred alternative over the other reasonable and feasible aternatives.

5a. Proposed Action v. Preferred Alternative. Isthe "proposed action” the same thing as
the "preferred alternative'?

A. The "proposed action" may be, but is not necessarily, the agency's "preferred alternative.”
The proposed action may be a proposal in itsinitial form before undergoing analysisin the
ElIS process. If the proposed action is [46 FR 18028] internally generated, such as preparing
aland management plan, the proposed action might end up as the agency's preferred
alternative. On the other hand the proposed action may be granting an application to a non-
federal entity for a permit. The agency may or may not have a "preferred aternative” at the
Draft EIS stage (see Question 4 above). In that case the agency may decide at the Final EIS
stage, on the basis of the Draft EIS and the public and agency comments, that an alternative
other than the proposed action is the agency's "preferred aternative.”

5b. Isthe analysis of the " proposed action” in an EIS to be treated differently from the
analysis of aternatives?

A. The degree of analysis devoted to each adternative in the EISisto be substantially similar
to that devoted to the "proposed action." Section 1502.14 istitled "Alternatives including the
proposed action” to reflect such comparable treatment. Section 1502.14(b) specifically
requires "substantia treatment” in the EIS of each alternative including the proposed action.
This regulation does not dictate an amount of information to be provided, but rather,
prescribes alevel of treatment, which may in turn require varying amounts of information, to
enable areviewer to evaluate and compare alternatives.



6a. Environmentally Preferable Alternative. What is the meaning of the term
"environmentally preferable alternative” as used in the regulations with reference to Records
of Decision? How is the term "environment" used in the phrase?

A. Section 1505.2(b) requires that, in cases where an EIS has been prepared, the Record of
Decision (ROD) must identify al alternatives that were considered, ". . . specifying the
aternative or aternatives which were considered to be environmentally preferable.” The
environmentally preferable alternative is the aternative that will promote the national
environmental policy as expressed in NEPA's Section 101. Ordinarily, this means the
aternative that causes the least damage to the biological and physical environment; it also
means the alternative which best protects, preserves, and enhances historic, cultural, and
natural resources.

The Council recognizes that the identification of the environmentally preferable alternative
may involve difficult judgments, particularly when one environmental value must be
balanced against another. The public and other agencies reviewing a Draft EIS can assist the
lead agency to develop and determine environmentally preferable alternatives by providing
their views in comments on the Draft EIS. Through the identification of the environmentally
preferable aternative, the decisionmaker is clearly faced with a choice between that
alternative and others, and must consider whether the decision accords with the
Congressionally declared policies of the Act.

6b. Who recommends or deter mines what is environmentally preferable?

A. The agency EIS staff is encouraged to make recommendations of the environmentally
preferable aternative(s) during EIS preparation. In any event the lead agency officid
responsible for the EIS is encouraged to identify the environmentally preferable

aternative(s) in the EIS. In all cases, commentors from other agencies and the public are also
encouraged to address this question. The agency must identify the environmentally
preferable aternative in the ROD.

7. Difference Between Sections of EIS on Alter natives and Environmental
Consequences. What is the difference between the sections in the EIS on "alternatives' and
"environmental consequences'? How do you avoid duplicating the discussion of alternatives
in preparing these two sections?

A. The"dternatives' section isthe heart of the EIS. This section rigorously explores and
objectively evaluates all reasonable aternatives including the proposed action. Section
1502.14. It should include relevant comparisons on environmental and other grounds. The
"environmental consequences” section of the EIS discusses the specific environmental
impacts or effects of each of the alternatives including the proposed action. Section 1502.16.
In order to avoid duplication between these two sections, most of the "alternatives' section
should be devoted to describing and comparing the alternatives. Discussion of the
environmental impacts of these alternatives should be limited to a concise descriptive
summary of such impacts in a comparative form, including charts or tables, thus sharply
defining the issues and providing a clear basis for choice among options. Section 1502.14.



The "environmental consequences’ section should be devoted largely to a scientific analysis
of the direct and indirect environmental effects of the proposed action and of each of the
aternatives. It forms the analytic basis for the concise comparison in the "alternatives'
section.

8. Early Application of NEPA. Section 1501.2(d) of the NEPA regulations requires
agencies to provide for the early application of NEPA to cases where actions are planned by
private applicants or non-Federal entities and are, at some stage, subject to federal
approval of permits, loans, loan guarantees, insurance or other actions. What must and can
agencies do to apply NEPA early in these cases?

A. Section 1501.2(d) requires federal agencies to take steps toward ensuring that private
parties and state and local entities initiate environmental studies as soon as federal
involvement in their proposals can be foreseen. This section is intended to ensure that
environmental factors are considered at an early stage in the planning process and to avoid
the situation where the applicant for a federa permit or approval has completed planning and
eliminated all alternatives to the proposed action by the time the EI'S process commences or
before the EI'S process has been completed.

Through early consultation, business applicants and approving agencies may gain better
appreciation of each other's needs and foster a decisionmaking process which avoids later
unexpected confrontations.

Federal agencies are required by Section 1507.3(b) to develop procedures to carry out
Section 1501.2(d). The procedures should include an "outreach program”, such as a means
for prospective applicants to conduct pre-application consultations with the lead and
cooperating agencies. Applicants need to find out, in advance of project planning, what
environmental studies or other information will be required, and what mitigation
requirements are likely, in connecton with the later federal NEPA process. Agencies should
designate staff to advise potential applicants of the agency's NEPA information requirements
and should publicize their pre-application procedures and information reguirements in
newsletters or other media used by potential applicants.

Complementing Section 1501.2(d), Section 1506.5(a) requires agencies to assist applicants
by outlining the types of information required in those cases where the agency requires the
applicant to submit environmental data for possible use by the agency in preparing an EIS.

Section 1506.5(b) allows agencies to authorize preparation of environmental assessments by
applicants. Thus, the procedures should aso include a means for anticipating and utilizing
applicants environmental studies or "early corporate environmental assessments' to fulfill
some of the federal agency's NEPA obligations. However, in such cases the agency must till
evaluate independently the environmental issues [46 FR 18029] and take responsibility for
the environmental assessment.

These provisions are intended to encourage and enabl e private and other non-federal entities
to build environmental considerations into their own planning processes in away that
facilitates the application of NEPA and avoids delay.



9. Applicant Who Needs Other Permits. To what extent must an agency inquire into
whether an applicant for afederal permit, funding or other approval of a proposal will also
need approval from another agency for the same proposa or some other related aspect of it?

A. Agencies must integrate the NEPA process into other planning at the earliest possible
time to insure that planning and decisions reflect environmental values, to avoid delays later
in the process, and to head off potential conflicts. Specifically, the agency must "provide for
cases where actions are planned by . . . applicants,” so that designated staff are available to
advise potential applicants of studies or other information that will foreseeably be required
for the later federal action; the agency shall consult with the applicant if the agency foresees
its own involvement in the proposal; and it shall insure that the NEPA process commences at
the earliest possible time. Section 1501.2(d). (See Question 8.)

The regulations emphasize agency cooperation early in the NEPA process. Section 1501.6.
Section 1501.7 on "scoping" aso provides that all affected Federal agencies are to be invited
to participate in scoping the environmental issues and to identify the various environmental
review and consultation requirements that may apply to the proposed action. Further, Section
1502.25(b) requires that the draft EIS list all the federal permits, licenses and other
entitlements that are needed to implement the proposal.

» These provisions create an affirmative obligation on federal agenciesto inquire early, and
to the maximum degree possible, to ascertain whether an applicant is or will be seeking other
federal assistance or approval, or whether the applicant is waiting until a proposal has been
substantially developed before requesting federal aid or approval.

Thus, afederal agency receiving arequest for approval or assistance should determine
whether the applicant has filed separate requests for federal approval or assistance with other
federal agencies. Other federal agencies that are likely to become involved should then be
contacted, and the NEPA process coordinated, to insure an early and comprehensive analysis
of the direct and indirect effects of the proposal and any related actions. The agency should
inform the applicant that action on its application may be delayed unless it submits all other
federal applications (where feasible to do so), so that al the relevant agencies can work
together on the scoping process and preparation of the EIS.

10a. Limitations on Action During 30-Day Review Period for Final EIS. What actions by
agencies and/or applicants are allowed during EIS preparation and during the 30-day review
period after publication of afinal EIS?

A. No federa decision on the proposed action shall be made or recorded until at least 30 days
after the publication by EPA of notice that the particular EIS has been filed with EPA.
Sections 1505.2 and 1506.10. Section 1505.2 requires this decision to be stated in a public
Record of Decision.

Until the agency issues its Record of Decision, no action by an agency or an applicant
concerning the proposal shall be taken which would have an adverse environmental impact
or limit the choice of reasonable alternatives. Section 1506.1(a). But this does not preclude



preliminary planning or design work which is needed to support an application for permits or
assistance. Section 1506.1(d).

When the impact statement in question is a program EIS, no major action concerning the
program may be taken which may significantly affect the quality of the human environment,
unless the particular action is justified independently of the program, is accompanied by its
own adequate environmental impact statement and will not prejudice the ultimate decision on
the program. Section 1506.1(c).

10b. Do these limitations on action (described in Question 10a) apply to state or local
agencies that have statutorily delegated responsibility for preparation of environmental
documents required by NEPA, for example, under the HUD Block Grant program?

A. Yes, these limitations do apply, without any variation from their application to federal
agencies.



11. Limitations on Actions by an Applicant During EI'S Process. What actions must a
lead agency take during the NEPA process when it becomes aware that a non-federal
applicant is about to take an action within the agency's jurisdiction that would either have an
adverse environmental impact or limit the choice of reasonable alternatives (e.g., prematurely
commit money or other resources towards the completion of the proposal)?

A. The federal agency must notify the applicant that the agency will take strong affirmative
steps to insure that the objectives and procedures of NEPA are fulfilled. Section 1506.1(b).
These steps could include seeking injunctive measures under NEPA, or the use of sanctions
available under either the agency's permitting authority or statutes setting forth the agency's
statutory mission. For example, the agency might advise an applicant that if it takes such
action the agency will not process its application.

12a. Effective Date and Enfor ceability of the Regulations. What actions are subject to the
Council's new regulations, and what actions are grandfathered under the old guidelines?

A. The effective date of the Council's regulations was July 30, 1979 (except for certain HUD
programs under the Housing and Community Development Act, 42 U.S.C. 5304(h), and
certain state highway programs that qualify under Section 102(2)(D) of NEPA for which the
regul ations became effective on November 30, 1979). All the provisions of the regulations
are binding as of that date, including those covering decisionmaking, public participation,
referrals, limitations on actions, EIS supplements, etc. For example, a Record of Decision
would be prepared even for decisions where the draft EIS was filed before July 30, 1979.

But in determining whether or not the new regulations apply to the preparation of a particular
environmental document, the relevant factor is the date of filing of the draft of that
document. Thus, the new regulations do not require the redrafting of an EIS or supplement if
the draft EIS or supplement was filed before July 30, 1979. However, a supplement prepared
after the effective date of the regulations for an EIS issued in fina before the effective date
of the regulations would be controlled by the regulations.

Even though agencies are not required to apply the regulations to an EIS or other document
for which the draft was filed prior to July 30, 1979, the regulations encourage agencies to
follow the regulations "to the fullest extent practicable," i.e., if it isfeasibleto do so, in
preparing the final document. Section 1506.12(a).

12b. Are projects authorized by Congr ess befor e the effective date of the Council's
regulations grandfathered?

A. No. The date of Congressional authorization for a project is not determinative of whether
the Council's regulations or former Guidelines apply to the particular proposal. No

incompl ete projects or proposals of any kind are grandfathered in whole or in part. Only
certain environmental documents, for which the draft was issued before the effective date of
the regulations, are grandfathered and [46 FR 18030] subject to the Council's former
Guidelines.

12c. Can aviolation of theregulations giveriseto a cause of action?



A. While atrivial violation of the regulations would not give rise to an independent cause of
action, such a cause of action would arise from a substantial violation of the regulations.
Section 1500.3.

13. Use of Scoping Before Notice of Intent to Prepare EI'S. Can the scoping process be
used in connection with preparation of an environmental assessment, i.e., before both the
decision to proceed with an EIS and publication of a notice of intent?

A. Yes. Scoping can be a useful tool for discovering alternatives to a proposal, or significant
impacts that may have been overlooked. In cases where an environmental assessment is
being prepared to help an agency decide whether to prepare an EIS, useful information might
result from early participation by other agencies and the public in a scoping process.

The regulations state that the scoping process is to be preceded by a Notice of Intent (NOI) to
prepare an EIS. But that is only the minimum requirement. Scoping may be initiated earlier,
as long as there is appropriate public notice and enough information available on the

proposal so that the public and relevant agencies can participate effectively.

However, scoping that is done before the assessment, and in aid of its preparation, cannot
substitute for the normal scoping process after publication of the NOI, unless the earlier
public notice stated clearly that this possibility was under consideration, and the NOI
expressly provides that written comments on the scope of alternatives and impacts will still
be considered.

14a. Rights and Responsibilities of Lead and Cooperating Agencies. What are the
respective rights and responsibilities of lead and cooperating agencies? What |etters and
memoranda must be prepared?

A. After alead agency has been designated (Sec. 1501.5), that agency has the responsibility
to solicit cooperation from other federal agencies that have jurisdiction by law or special
expertise on any environmental issue that should be addressed in the EIS being prepared.
Where appropriate, the lead agency should seek the cooperation of state or local agencies of
similar qualifications. When the proposal may affect an Indian reservation, the agency should
consult with the Indian tribe. Section 1508.5. The request for cooperation should come at the
earliest possible time in the NEPA process.

After discussions with the candidate cooperating agencies, the lead agency and the
cooperating agencies are to determine by letter or by memorandum which agencies will
undertake cooperating responsibilities. To the extent possible at this stage, responsibilities
for specific issues should be assigned. The allocation of responsibilities will be completed
during scoping. Section 1501.7(a)(4).

Cooperating agencies must assume responsibility for the development of information and the
preparation of environmental analyses at the request of the lead agency. Section
1501.6(b)(3). Cooperating agencies are now required by Section 1501.6 to devote staff
resources that were normally primarily used to critique or comment on the Draft EIS after its



preparation, much earlier in the NEPA process -- primarily at the scoping and Draft EIS
preparation stages. If a cooperating agency determines that its resource limitations preclude
any involvement, or the degree of involvement (amount of work) requested by the lead
agency, it must so inform the lead agency in writing and submit a copy of this
correspondence to the Council. Section 1501.6(c).

In other words, the potential cooperating agency must decide early if it is able to devote any
of itsresourcesto a particular proposal. For this reason the regulation states that an agency
may reply to arequest for cooperation that "other program commitments preclude any
involvement or the degree of involvement requested in the action that is the subject of the
environmental impact statement." (Emphasis added). The regulation refers to the "action,”
rather than to the EIS, to clarify that the agency is taking itself out of all phases of the federal
action, not just draft EIS preparation. This means that the agency has determined that it
cannot be involved in the later stages of EIS review and comment, as well as decisionmaking
on the proposed action. For this reason, cooperating agencies with jurisdiction by law (those
which have permitting or other approval authority) cannot opt out entirely of the duty to
cooperate on the EIS. See also Question 15, relating specifically to the responsibility of EPA.

14b. How are disputes resolved between lead and cooper ating agencies concerning the
scope and level of detail of analysis and the quality of datain impact statements?

A. Such disputes are resolved by the agencies themselves. A lead agency, of course, has the
ultimate responsibility for the content of an EIS. But it is supposed to use the environmental
anaysis and recommendations of cooperating agencies with jurisdiction by law or specid
expertise to the maximum extent possible, consistent with its own responsibilities as lead
agency. Section 1501.6(a)(2).

If the lead agency leaves out a significant issue or ignores the advice and expertise of the
cooperating agency, the EIS may be found later to be inadequate. Similarly, where
cooperating agencies have their own decisions to make and they intend to adopt the
environmental impact statement and base their decisions on it, one document should include
al of the information necessary for the decisions by the cooperating agencies. Otherwise
they may be forced to duplicate the EI'S process by issuing a new, more complete EIS or
Supplemental EIS, even though the original EIS could have sufficed if it had been properly
done at the outset. Thus, both lead and cooperating agencies have a stake in producing a
document of good quality. Cooperating agencies also have a duty to participate fully in the
scoping process to ensure that the appropriate range of issuesis determined early in the EIS
process.

Because the EIS is not the Record of Decision, but instead constitutes the information and
analysis on which to base a decision, disagreements about conclusions to be drawn from the
EIS need not inhibit agencies from issuing a joint document, or adopting another agency's
ElIS, if the analysisis adequate. Thus, if each agency hasits own "preferred alternative," both
can be identified in the EIS. Similarly, a cooperating agency with jurisdiction by law may
determine in its own ROD that alternative A is the environmentally preferable action, even
though the lead agency has decided in its separate ROD that Alternative B is environmentally
preferable.



14c. What are the specific responsibilities of federal and state cooper ating agenciesto
review draft EISs?

A. Cooperating agencies (i.e., agencies with jurisdiction by law or special expertise) and
agencies that are authorized to develop or enforce environmental standards, must comment
on environmental impact statements within their jurisdiction, expertise or authority. Sections
1503.2, 1508.5. If a cooperating agency is satisfied that its views are adequately reflected in
the environmental impact statement, it should simply comment accordingly. Conversely, if
the cooperating agency determines that a draft EIS isincomplete, inadequate or inaccurate,
or it has other comments, it should promptly make such comments, conforming to the
requirements of specificity in section 1503.3.

14d. How is the lead agency to treat the comments of another agency with jurisdiction by law
or specia expertise which hasfailed or refused to cooperate or participate in scoping or
ElS preparation?

A. A lead agency has the responsibility to respond to all substantive comments raising
significant issues regarding a draft EIS. Section 1503.4. However, cooperating agencies are
generally under an obligation to raise issues or otherwise participate in the EIS process
during scoping and EIS preparation if they reasonably can do so. In practical terms, if a
cooperating agency fails to cooperate at the outset, such as during scoping, it will find that its
comments at alater stage will not be as persuasive to the lead agency.

15. Commenting Responsibilities of EPA. Are EPA's responsibilities to review and
comment on the environmental effects of agency proposals under Section 309 of the Clean
Air Act independent of its responsibility as a cooperating agency?

A. Yes. EPA has an obligation under Section 309 of the Clean Air Act to review and
comment in writing on the environmental impact of any matter relating to the authority of the
Administrator contained in proposed legislation, federal construction projects, other federal
actions requiring EISs, and new regulations. 42 U.S.C. Sec. 7609. Thisobligation is
independent of its role as a cooperating agency under the NEPA regulations.

16. Third Party Contracts. What is meant by the term "third party contracts' in connection
with the preparation of an EIS? See Section 1506.5(c). When can "third party contracts' be
used?

A. Asused by EPA and other agencies, the term "third party contract” refersto the
preparation of EISs by contractors paid by the applicant. In the case of an EIS for a National
Pollution Discharge Elimination System (NPDES) permit, the applicant, aware in the early
planning stages of the proposed project of the need for an EIS, contracts directly with a
consulting firm for its preparation. See 40 C.F.R. 6.604(g). The "third party" is EPA which,
under Section 1506.5(c), must select the consulting firm, even though the applicant pays for
the cost of preparing the EIS. The consulting firm is responsible to EPA for preparing an EIS
that meets the requirements of the NEPA regulations and EPA's NEPA procedures. It isin
the applicant's interest that the EI'S comply with the law so that EPA can take prompt action



on the NPDES permit application. The "third party contract” method under EPA's NEPA
procedures is purely voluntary, though most applicants have found it helpful in expediting
compliance with NEPA.

If afederal agency uses"third party contracting,” the applicant may undertake the necessary
paperwork for the solicitation of afield of candidates under the agency's direction, so long as
the agency complies with Section 1506.5(c). Federal procurement requirements do not apply
to the agency because it incurs no obligations or costs under the contract, nor does the
agency procure anything under the contract.

17a. Disclosur e Statement to Avoid Conflict of Interest. If an EISis prepared with the
assistance of a consulting firm, the firm must execute a disclosure statement. What criteria
must the firm follow in determining whether it has any "financial or other interest in the
outcome of the project” which would cause a conflict of interest?

A. Section 1506.5(c), which specifies that a consulting firm preparing an EIS must execute a
disclosure statement, does not define "financial or other interest in the outcome of the
project.” The Council interprets this term broadly to cover any known benefits other than
genera enhancement of professional reputation. This includes any financial benefit such asa
promise of future construction or design work on the project, as well as indirect benefits the
consultant is aware of (e.g., if the project would aid proposals sponsored by the firm's other
clients). For example, completion of a highway project may encourage construction of a
shopping center or industrial park from which the consultant stands to benefit. If a consulting
firm is aware that it has such an interest in the decision on the proposal, it should be
disqualified from preparing the EIS, to preserve the objectivity and integrity of the NEPA
process.

When a consulting firm has been involved in developing initial data and plans for the project,
but does not have any financial or other interest in the outcome of the decision, it need not be
disqualified from preparing the EIS. However, a disclosure statement in the draft EIS should
clearly state the scope and extent of the firm's prior involvement to expose any potential
conflicts of interest that may exist.

17b. If the firm in fact has no promise of future work or other interest in the outcome of the
proposal, may the firm later bid in competition with others for future work on the project if
the proposed action is approved?

A.Yes.

18. Uncertainties About I ndirect Effects of A Proposal. How should uncertainties about
indirect effects of a proposal be addressed, for example, in cases of disposal of federal lands,
when the identity or plans of future landowners is unknown?

A. The EIS must identify all the indirect effects that are known, and make a good faith effort
to explain the effects that are not known but are "reasonably foreseeable.” Section 1508.8(b).
In the example, if thereis total uncertainty about the identity of future land owners or the

nature of future land uses, then of course, the agency is not required to engage in speculation



Or_contemn 7 in the ordinarv_course of business. neor
make judgments based upon reasonably foreseeable occurrences. It will often be possible to
consider the likely purchasers and the development trends in that area or similar areasin
recent years, or the likelihood that the land will be used for an energy project, shopping
center, subdivision, farm or factory. The agency has the responsibility to make an informed
judgment, and to estimate future impacts on that basis, especialy if trends are ascertainable
or potential purchasers have made themselves known. The agency cannot ignore these
uncertain, but probable, effects of its decisions.

19a. Mitigation Measures. What is the scope of mitigation measures that must be
discussed?

A. The mitigation measures discussed in an EIS must cover the range of impacts of the
proposal. The measures must include such things as design alternatives that would decrease
pollution emissions, construction impacts, esthetic intrusion, as well as relocation assistance,
possible land use controls that could be enacted, and other possible efforts. Mitigation
measures must be considered even for impacts that by themselves would not be considered
"significant." Once the proposal itself is considered as a whole to have significant effects, all
of its specific effects on the environment (whether or not "significant") must be considered,
and mitigation measures must be developed where it is feasible to do so. Sections 1502.14(f),
1502.16(h), 1508.14.

19b. How should an EIS treat the subject of available mitigation measures that are (1)
outsidethejurisdiction of the lead or cooperating agencies, or (2) unlikely to be adopted or
enforced by the responsible agency?

A. All relevant, reasonable mitigation measures that could improve the project are to be
identified, even if they are outside the jurisdiction of the lead agency or the cooperating
agencies, and thus would not be committed as part of the RODs of these agencies. Sections
1502.16(h), 1505.2(c). Thiswill serveto [46 FR 18032] alert agencies or officials who can
implement these extra measures, and will encourage them to do so. Because the EISis the
most comprehensive environmental document, it is an ideal vehicle in which to lay out not
only the full range of environmental impacts but also the full spectrum of appropriate
mitigation.

However, to ensure that environmental effects of a proposed action are fairly assessed, the
probability of the mitigation measures being implemented must also be discussed. Thus the
ElS and the Record of Decision should indicate the likelihood that such measures will be
adopted or enforced by the responsible agencies. Sections 1502.16(h), 1505.2. If thereisa
history of nonenforcement or opposition to such measures, the EIS and Record of Decision
should acknowledge such opposition or nonenforcement. If the necessary mitigation
measures will not be ready for along period of time, this fact, of course, should aso be
recognized.



20. Worst Case Analysis. [Withdrawn.]

21. Combining Environmental and Planning Documents. Where an EIS or an EA is
combined with another project planning document (sometimes called " piggybacking"), to
what degree may the EIS or EA refer to and rely upon information in the project document to
satisfy NEPA's requirements?

A. Section 1502.25 of the regulations requires that draft EISs be prepared concurrently and
integrated with environmental analyses and related surveys and studies required by other
federal statutes. In addition, Section 1506.4 allows any environmental document prepared in
compliance with NEPA to be combined with any other agency document to reduce
duplication and paperwork. However, these provisions were not intended to authorize the
preparation of a short summary or outline EIS, attached to a detailed project report or land
use plan containing the required environmental impact data. In such circumstances, the
reader would have to refer constantly to the detailed report to understand the environmental
impacts and alternatives which should have been found in the EIS itself.

The EIS must stand on its own as an analytical document which fully informs
decisionmakers and the public of the environmental effects of the proposal and those of the
reasonable alternatives. Section 1502.1. But, aslong as the EISis clearly identified and is
self-supporting, it can be physically included in or attached to the project report or land use
plan, and may use attached report material as technical backup.

Forest Service environmental impact statements for forest management plans are handled in
this manner. The EIS identifies the agency's preferred aternative, which is developed in
detail as the proposed management plan. The detailed proposed plan accompanies the EIS
through the review process, and the documents are appropriately cross-referenced. The
proposed plan is useful for EIS readers as an example, to show how one choice of
management options tranglates into effects on natural resources. This procedure permits
initiation of the 90-day public review of proposed forest plans, which is required by the
National Forest Management Act.

All the alternatives are discussed in the EIS, which can be read as an independent document.
The details of the management plan are not repeated in the EIS, and vice versa. Thisisa
reasonable functional separation of the documents: the EIS contains information relevant to
the choice among aternatives; the plan is a detailed description of proposed management
activities suitable for use by the land managers. This procedure provides for concurrent
compliance with the public review requirements of both NEPA and the National Forest
Management Act.

Under some circumstances, a project report or management plan may be totally merged with
the EIS, and the one document labeled as both "EIS" and "management plan” or "project
report.” This may be reasonable where the documents are short, or where the EIS format and
the regulations for clear, anaytical EISs also satisfy the requirements for a project report.

22. State and Federal Agencies as Joint Lead Agencies. May state and federal agencies



serve asjoint lead agencies? If so, how do they resolve law, policy and resource conflicts
under NEPA and the relevant state environmental policy act? How do they resolve
differences in perspective where, for example, national and local needs may differ?

A. Under Section 1501.5(b), federal, state or local agencies, aslong as they include at least
one federal agency, may act asjoint lead agencies to prepare an EIS. Section 1506.2 also
strongly urges state and local agencies and the relevant federal agencies to cooperate fully
with each other. This should cover joint research and studies, planning activities, public
hearings, environmental assessments and the preparation of joint EISs under NEPA and the
relevant "little NEPA" state laws, so that one document will satisfy both laws.

The regulations aso recognize that certain inconsistencies may exist between the proposed
federal action and any approved state or local plan or law. The joint document should discuss
the extent to which the federal agency would reconcile its proposed action with such plan or
law. Section 1506.2(d). (See Question 23).

Because there may be differences in perspective as well as conflicts among [46 FR 18033]
federal, state and local goals for resources management, the Council has advised
participating agencies to adopt aflexible, cooperative approach. The joint EI'S should reflect
all of their interests and missions, clearly identified as such. The final document would then
indicate how state and local interests have been accommodated, or would identify conflictsin
goals (e.g., how a hydroelectric project, which might induce second home devel opment,
would require new land use controls). The EIS must contain a complete discussion of scope
and purpose of the proposal, alternatives, and impacts so that the discussion is adequate to
meet the needs of local, state and federal decisionmakers.

23a. Conflicts of Federal Proposal With Land Use Plans, Policiesor Controls. How
should an agency handle potential conflicts between a proposal and the objectives of Federal,
state or local land use plans, policies and controls for the area concerned? See Sec.
1502.16(c).

A. The agency should first inquire of other agencies whether there are any potential conflicts.
If there would be immediate conflicts, or if conflicts could arise in the future when the plans
are finished (see Question 23(b) below), the EIS must acknowledge and describe the extent
of those conflicts. If there are any possibilities of resolving the conflicts, these should be
explained as well. The EIS should aso evaluate the seriousness of the impact of the proposal
on the land use plans and policies, and whether, or how much, the proposal will impair the
effectiveness of land use control mechanisms for the area. Comments from officials of the
affected area should be solicited early and should be carefully acknowleged and answered in
the EIS.

23b. What constitutes a" land use plan or policy” for purposes of this discussion?

A. The term "land use plans,” includes al types of formally adopted documents for land use
planning, zoning and related regulatory requirements. Local general plans are included, even
though they are subject to future change. Proposed plans should aso be addressed if they

have been formally proposed by the appropriate government body in a written form, and are



being actively pursued by officials of the jurisdiction. Staged plans, which must go through
phases of development such as the Water Resources Council's Level A, B and C planning
process should also be included even though they are incompl ete.

The term "policies’ includes formally adopted statements of land use policy as embodied in
laws or regulations. It also includes proposals for action such as the initiation of a planning
process, or aformally adopted policy statement of the local, regional or state executive
branch, even if it has not yet been formally adopted by the local, regional or state legidative
body.

23c. What options are available for the decisionmaker when conflicts with such plans or
policies are identified?

A. After identifying any potential land use conflicts, the decisionmaker must weigh the
significance of the conflicts, among all the other environmental and non-environmental
factors that must be considered in reaching arational and balanced decision. Unless
precluded by other law from causing or contributing to any inconsistency with the land use
plans, policies or controls, the decisionmaker retains the authority to go forward with the
proposal, despite the potentia conflict. In the Record of Decision, the decisionmaker must
explain what the decision was, how it was made, and what mitigation measures are being
imposed to lessen adverse environmental impacts of the proposal, among the other
requirements of Section 1505.2. This provision would require the decisionmaker to explain
any decision to override land use plans, policies or controls for the area.

24a. Environmental | mpact Statements on Policies, Plans or Programs. When are EISs
required on policies, plans or programs?

A. An EIS must be prepared if an agency proposes to implement a specific policy, to adopt a
plan for agroup of related actions, or to implement a specific statutory program or executive
directive. Section 1508.18. In addition, the adoption of official policy in the form of rules,
regulations and interpretations pursuant to the Administrative Procedure Act, treaties,
conventions, or other formal documents establishing governmental or agency policy which
will substantially alter agency programs, could require an EIS. Section 1508.18. In all cases,
the policy, plan, or program must have the potential for significantly affecting the quality of
the human environment in order to require an EIS. It should be noted that a proposal "may
exist in fact as well as by agency declaration that one exists." Section 1508.23.

24b. When is an area-wide or overview EI'S appropriate?

A. The preparation of an area-wide or overview EIS may be particularly useful when similar
actions, viewed with other reasonably foreseeable or proposed agency actions, share
common timing or geography. For example, when a variety of energy projects may be
located in a single watershed, or when a series of new energy technologies may be developed
through federal funding, the overview or area-wide EIS would serve as a valuable and
necessary analysis of the affected environment and the potential cumulative impacts of the
reasonably foreseeable actions under that program or within that geographical area.



24c. What is the function of tiering in such cases?

A. Tiering is a procedure which allows an agency to avoid duplication of paperwork through
the incorporation by reference of the general discussions and relevant specific discussions
from an environmental impact statement of broader scope into one of lesser scope or vice
versa. In the example given in Question 24b, this would mean that an overview EIS would be
prepared for all of the energy activities reasonably foreseeable in a particular geographic area
or resulting from a particular development program. This impact statement would be
followed by site-specific or project-specific EISs. The tiering process would make each EIS
of greater use and meaning to the public as the plan or program devel ops, without duplication
of the analysis prepared for the previous impact statement.

25a. Appendices and Incorporation by Reference. When is it appropriate to use
appendices instead of including information in the body of an EIS?

A. The body of the EIS should be a succinct statement of all the information on
environmental impacts and alternatives that the decisionmaker and the public need, in order
to make the decision and to ascertain that every significant factor has been examined. The
EIS must explain or summarize methodol ogies of research and modeling, and the results of
research that may have been conducted to analyze impacts and alternatives.

Lengthy technical discussions of modeling methodology, baseline studies, or other work are
best reserved for the appendix. In other words, if only technically trained individuals are
likely to understand a particular discussion then it should go in the appendix, and aplain
language summary of the analysis and conclusions of that technical discussion should go in
the text of the EIS.

Thefinal statement must also contain the agency's responses to comments on the draft EIS.
These responses will be primarily in the form of changes in the document itself, but specific
answers to each significant comment should aso be included. These specific responses may
be placed in an appendix. If the comments are especially voluminous, summaries of the
comments and responses will suffice. (See Question 29 regarding the level of detail required
for responses to comments.)

25b. How does an appendix differ from incor por ation by reference?

A. Firgt, if a al possible, the appendix accompanies the EIS, whereas the material whichis
incorporated by reference does not accompany the EIS. Thus the appendix should contain
information that reviewers will be likely to want to examine. The appendix should include
material that pertains to preparation of a particular EIS. Research papers directly relevant to
the proposal, lists of affected species, discussion of the methodology of models used in the
analysis of impacts, extremely detailed responses to comments, or other information, would
be placed in the appendix.

The appendix must be complete and available at the time the EISisfiled. Five copies of the
appendix must be sent to EPA with five copies of the EIS for filing. If the appendix is too
bulky to be circulated, it instead must be placed in conveniently accessible locations or



furnished directly to commentors upon request. If it is not circulated with the EIS, the Notice
of Availability published by EPA must so state, giving a telephone number to enable
potential commentors to locate or request copies of the appendix promptly.

Material that is not directly related to preparation of the EIS should be incorporated by
reference. This would include other EISs, research papers in the general literature, technical
background papers or other material that someone with technical training could use to
evaluate the analysis of the proposal. These must be made available, either by citing the
literature, furnishing copies to central locations, or sending copies directly to commentors
upon request.

Care must be taken in all cases to ensure that material incorporated by reference, and the
occasiona appendix that does not accompany the EIS, are in fact available for the full
minimum public comment period.

26a. Index and Keyword Index in EISs. How detailled must an EIS index be?

A. The EIS index should have alevel of detail sufficient to focus on areas of the EIS of
reasonabl e interest to any reader. It cannot be restricted to the most important topics. On the
other hand, it need not identify every conceivable term or phrase in the EIS. If an agency
believes that the reader is reasonably likely to be interested in atopic, it should be included.

26b. Isakeyword index required?

A. No. A keyword index is arelatively short list of descriptive terms that identifies the key
concepts or subject areas in a document. For example it could consist of 20 terms which
describe the most significant aspects of an EIS that a future researcher would need: type of
proposal, type of impacts, type of environment, geographical area, sampling or modelling
methodol ogies used. This technique permits the compilation of EIS data banks, by
facilitating quick and inexpensive access to stored materials. While a keyword index is not
required by the regulations, it could be a useful addition for several reasons. Firgt, it can be
useful as aquick index for reviewers of the EIS, helping to focus on areas of interest.
Second, if an agency keeps a listing of the keyword indexes of the EISs it produces, the EIS
preparers themselves will have quick accessto similar research data and methodol ogies to
aid their future EIS work. Third, a keyword index will be needed to make an EIS available to
future researchers using EIS data banks that are being developed. Preparation of such an
index now when the document is produced will save alater effort when the data banks
become operational.

27a List of Preparers. If aconsultant is used in preparing an EIS, must the list of preparers
identify members of the consulting firm as well as the agency NEPA staff who were
primarily responsible?

A. Section 1502.17 requires identification of the names and qualifications of persons who
were primarily responsible for preparing the EIS or significant background papers, including
basic components of the statement. This means that members of a consulting firm preparing
material that isto become part of the EIS must be identified. The EIS should identify these



individuals even though the consultant's contribution may have been modified by the agency.

27b. Should agency staff involved in reviewing and editing the EIS also be included in the
list of preparers?

A. Agency personnel who wrote basic components of the EIS or significant background
papers must, of course, be identified. The EIS should also list the technical editors who
reviewed or edited the statements.

27c. How much information should be included on each person listed?

A. Thelist of preparers should normally not exceed two pages. Therefore, agencies must
determine which individuals had primary responsibility and need not identify individuals
with minor involvement. The list of preparers should include a very brief identification of the
individuals involved, their qualifications (expertise, professional disciplines) and the specific
portion of the EIS for which they are responsible. This may be done in tabular form to cut
down on length. A line or two for each person's qualifications should be sufficient.

28. Advance or Xerox Copiesof EIS. May an agency file xerox copies of an EIS with EPA
pending the completion of printing the document?

A. Xerox copies of an EIS may be filed with EPA prior to printing only if the xerox copies
are ssimultaneously made available to other agencies and the public. Section 1506.9 of the
regulations, which governs EIS filing, specifically requires Federal agenciesto file EISs with
EPA no earlier than the EIS is distributed to the public. However, this section does not
prohibit xeroxing as aform of reproduction and distribution. When an agency chooses
xeroxing as the reproduction method, the EIS must be clear and legible to permit ease of
reading and ultimate microfiching of the EIS. Where color graphs are important to the EIS,
they should be reproduced and circulated with the xeroxed copy.

29a. Responses to Comments. What response must an agency provide to a comment on a
draft EIS which states that the EIS's methodology is inadequate or inadequately explained?
For example, what level of detail must an agency include in its response to a ssmple postcard
comment making such an alegation?

A. Appropriate responses to comments are described in Section 1503.4. Normally the
responses should result in changes in the text of the EIS, not smply a separate answer at the
back of the document. But, in addition, the agency must state what its response was, and if
the agency decides that no substantive response to a comment is necessary, it must explain
briefly why.

An agency is not under an obligation to issue a lengthy reiteration of its methodology for any
portion of an EISif the only comment addressing the methodology is a ssimple complaint that
the EIS methodology is inadequate. But agencies must respond to comments, however brief,
which are specific in their criticism of agency methodology. For example, if a commentor on
an EIS said that an agency's air quality dispersion analysis or methodology was inadequate,
and the agency had included a discussion of that analysisin the EIS, little if anything need be



added in response to such a comment. However, if the commentor said that the dispersion
analysis was inadequate because of its use of a certain computational technique, or that a
dispersion analysis was inadequately explained because computational techniques were not
included or referenced, then the agency would have to respond in a substantive and
meaningful way to such a comment.

If anumber of comments are identical or very similar, agencies may group the comments and
prepare a single answer for each group. Comments may be summarized if they are especially
voluminous. The comments or summaries must be attached to the EIS regardless of whether
the agency believes they merit individual discussion in the body of the final EIS.

29b. How must an agency respond to a comment on a draft EIS that raises a new alter native
not previously considered in the draft EIS?

A. This question might arise in several possible situations. First, acommentor on a draft EIS
may indicate that there is a possible alternative which, in the agency's view, isnot a
reasonable alternative. Section 1502.14(a). If that is the case, the agency must explain why
the comment does not warrant further agency response, citing authorities or reasons that
support the agency's position and, if appropriate, indicate those circumstances which would
trigger agency reappraisal or further response. Section 1503.4(a). For example, a commentor
on adraft EIS on acoal fired power plant may suggest the aternative of using synthetic fuel.
The agency may reject the alternative with a brief discussion (with authorities) of the
unavailability of synthetic fuel within the time frame necessary to meet the need and purpose
of the proposed facility.

A second possibility is that an agency may receive a comment indicating that a particular
aternative, while reasonable, should be modified somewhat, for example, to achieve certain
mitigation benefits, or for other reasons. If the modification is reasonable, the agency should
include adiscussion of it in the final EIS. For example, acommentor on adraft EISon a
proposal for a pumped storage power facility might suggest that the applicant's proposed
alternative should be enhanced by the addition of certain reasonable mitigation measures,
including the purchase and setaside of awildlife preserve to substitute for the tract to be
destroyed by the project. The modified alternative including the additional mitigation
measures should be discussed by the agency in the final EIS.

A third dlightly different possibility isthat acomment on adraft EIS will raise an aternative
which isaminor variation of one of the alternatives discussed in the draft EIS, but this
variation was not given any consideration by the agency. In such a case, the agency should
develop and evauate the new alternative, if it isreasonable, in the final EIS. If itis
qualitatively within the spectrum of alternatives that were discussed in the draft, a
supplemental draft will not be needed. For example, a commentor on a draft EIS to designate
awilderness area within a National Forest might reasonably identify a specific tract of the
forest, and urge that it be considered for designation. If the draft EI'S considered designation
of arange of alternative tracts which encompassed forest area of similar quality and quantity,
no supplemental EIS would have to be prepared. The agency could fulfill its obligation by
addressing that specific alternative in the final EIS.

As another example, an EIS on an urban housing project may analyze the alternatives of



consideration of constructing 5,000 units utilizing a different configuration of buildings. This
alternative is within the spectrum of alternatives already considered, and, therefore, could be
addressed in the final EIS.

A fourth possibility is that a commentor points out an aternative which is not a variation of
the proposal or of any alternative discussed in the draft impact statement, and is a reasonable
aternative that warrants serious agency response. In such a case, the agency must issue a
supplement to the draft EIS that discusses this new alternative. For example, a commentor on
adraft EIS on anuclear power plant might suggest that a reasonable alternative for meeting
the projected need for power would be through peak |oad management and energy
conservation programs. If the permitting agency has failed to consider that approach in the
Draft EIS, and the approach cannot be dismissed by the agency as unreasonable, a
supplement to the Draft EIS, which discusses that aternative, must be prepared. (If
necessary, the same supplement should also discuss substantial changes in the proposed
action or significant new circumstances or information, as required by Section 1502.9(c)(1)
of the Council's regulations.)

If the new alternative was not raised by the commentor during scoping, but could have been,
commentors may find that they are unpersuasive in their efforts to have their suggested
aternative analyzed in detail by the agency. However, if the new alternative is discovered or
developed later, and it could not reasonably have been raised during the scoping process,
then the agency must addressit in a supplemental draft EIS. The agency is, in any case,
ultimately responsible for preparing an adequate EIS that considers all alternatives.



30. Adoption of El Ss. When a cooperating agency with jurisdiction by law intends to adopt
alead agency's EIS and it is not satisfied with the adequacy of the document, may the
cooperating agency adopt only the part of the EIS with which it is satisfied? If so, would a
cooperating agency with jurisdiction by law have to prepare a separate EIS or EIS
supplement covering the areas of disagreement with the lead agency?

A. Generally, a cooperating agency may adopt a lead agency's EIS without recirculating it if
it concludes that its NEPA requirements and its comments and suggestions have been
satisfied. Section 1506.3(a), (). If necessary, a cooperating agency may adopt only a portion
of the lead agency's EIS and may reject that part of the EIS with which it disagrees, stating
publicly why it did so. Section 1506.3(a).

A cooperating agency with jurisidiction by law (e.g., an agency with independent legal
responsibilities with respect to the proposal) has an independent legal obligation to comply
with NEPA. Therefore, if the cooperating agency determines that the EIS iswrong or
inadequate, it must prepare a supplement to the EIS, replacing or adding any needed
information, and must circulate the supplement as a draft for public and agency review and
comment. A final supplemental EI'S would be required before the agency could take action.
The adopted portions of the lead agency EIS should be circulated with the supplement.
Section 1506.3(b). A cooperating agency with jurisdiction by law will have to prepare its
own Record of Decision for its action, in which it must explain how it reached its
conclusions. Each agency should explain how and why its conclusions differ, if that is the
case, from those of other agencies which issued their Records of Decision earlier.

An agency that did not cooperate in preparation of an EIS may also adopt an EIS or portion
thereof. But this would arise only in rare instances, because an agency adopting an EIS for
usein its own decision normally would have been a cooperating agency. If the proposed
action for which the EIS was prepared is substantially the same as the proposed action of the
adopting agency, the EIS may be adopted as long as it isrecirculated as afinal EIS and the
agency announces what it is doing. This would be followed by the 30-day review period and
issuance of a Record of Decision by the adopting agency. If the proposed action by the
adopting agency is not substantially the same as that in [46 FR 18036] the EIS (i.e., if an EIS
on one action is being adapted for use in a decision on another action), the EIS would be
treated as a draft and circulated for the normal public comment period and other procedures.
Section 1506.3(b).

3la. Application of Regulationsto Independent Regulatory Agencies. Do the Council's
NEPA regulations apply to independent regulatory agencies like the Federal Energy
Regulatory Commission (FERC) and the Nuclear Regulatory Commission?

A. The statutory requirements of NEPA's Section 102 apply to "all agencies of the federal
government." The NEPA regulations implement the procedural provisions of NEPA as set
forth in NEPA's Section 102(2) for all agencies of the federal government. The NEPA
regulations apply to independent regulatory agencies, however, they do not direct
independent regul atory agencies or other agencies to make decisionsin any particular way or
in away inconsistent with an agency's statutory charter. Sections 1500.3, 1500.6, 1507.1, and



1507.3.

31b. Can an Executive Branch agency like the Department of the Interior adopt an EIS
prepared by an independent regulatory agency such as FERC?

A. If an independent regulatory agency such as FERC has prepared an EIS in connection
with its approval of a proposed project, an Executive Branch agency (e.g., the Bureau of
Land Management in the Department of the Interior) may, in accordance with Section
1506.3, adopt the EIS or a portion thereof for its use in considering the same proposal. In
such a case the EIS must, to the satisfaction of the adopting agency, meet the standards for an
adequate statement under the NEPA regulations (including scope and quality of analysis of
aternatives) and must satisfy the adopting agency's comments and suggestions. If the
independent regulatory agency fails to comply with the NEPA regulations, the cooperating or
adopting agency may find that it is unable to adopt the EIS, thus forcing the preparation of a
new EIS or EIS Supplement for the same action. The NEPA regulations were made
applicable to al federal agenciesin order to avoid this result, and to achieve uniform
application and efficiency of the NEPA process.

32. Supplementsto Old EISs. Under what circumstances do old EISs have to be
supplemented before taking action on a proposal ?

A. Asarule of thumb, if the proposal has not yet been implemented, or if the EIS concerns
an ongoing program, ElSs that are more than 5 years old should be carefully reexamined to
determine if the criteriain Section 1502.9 compel preparation of an EIS supplement.

If an agency has made a substantial change in a proposed action that is relevant to
environmental concerns, or if there are significant new circumstances or information relevant
to environmental concerns and bearing on the proposed action or its impacts, a supplemental
EIS must be prepared for an old EIS so that the agency has the best possible information to
make any necessary substantive changes in its decisions regarding the proposal. Section
1502.9(c).

33a. Referrals. When must areferral of an interagency disagreement be made to the
Council?

A. The Council's referral procedure is a pre-decision referral process for interagency
disagreements. Hence, Section 1504.3 requires that a referring agency must deliver its
referral to the Council not later than 25 days after publication by EPA of notice that the final
ElSisavailable (unless the lead agency grants an extension of time under Section 1504.3(b)).

33b. May areferral be made after thisissuance of a Record of Decision?

A. No, except for cases where agencies provide an internal appeal procedure which permits
simultaneous filing of the final EIS and the record of decision (ROD). Section 1506.10(b)(2).
Otherwise, as stated above, the processis a pre-decision referral process. Referrals must be
made within 25 days after the notice of availability of the fina EIS, whereas the final
decision (ROD) may not be made or filed until after 30 days from the notice of availability of



the EIS. Sections 1504.3(b), 1506.10(b). If alead agency has granted an extension of time for
another agency to take action on areferral, the ROD may not be issued until the extension
has expired.

34a. Records of Decision. Must Records of Decision (RODs) be made public? How should
they be made available?

A. Under the regulations, agencies must prepare a " concise public record of decision,” which
contains the elements specified in Section 1505.2. This public record may be integrated into
any other decision record prepared by the agency, or it may be separate if decision
documents are not normally made public. The Record of Decision isintended by the Council
to be an environmental document (even though it is not explicitly mentioned in the definition
of "environmental document” in Section 1508.10). Therefore, it must be made available to
the public through appropriate public notice as required by Section 1506.6(b). However,
there is no specific requirement for publication of the ROD itself, either in the Federd
Register or elsewhere.

34b. May the summary section in the final Environmental Impact Statement substitute for or
constitute an agency's Record of Decision?

A. No. An environmental impact statement is supposed to inform the decisionmaker before
the decision is made. Sections 1502.1, 1505.2. The Council's regulations provide for a 30-
day period after notice is published that the final EIS has been filed with EPA before the
agency may take final action. During that period, in addition to the agency's own internal
final review, the public and other agencies can comment on the final EIS prior to the
agency's final action on the proposal. In addition, the Council's regulations make clear that
the requirements for the summary in an EIS are not the same as the requirements for a ROD.
Sections 1502.12 and 1505.2.

34c. What provisions should Recor ds of Decision contain pertaining to mitigation and
monitoring?

A. Lead agencies "shall include appropriate conditions [including mitigation measures and
monitoring and enforcement programs] in grants, permits or other approvals' and shall
"condition funding of actions on mitigation." Section 1505.3. Any such measures that are
adopted must be explained and committed in the ROD.

The reasonable aternative mitigation measures and monitoring programs should have been
addressed in the draft and final EIS. The discussion of mitigation and monitoring in a Record
of Decision must be more detailed than a general statement that mitigation is being required,
but not so detailed as to duplicate discussion of mitigation in the EIS. The Record of
Decision should contain a concise summary identification of the mitigation measures which
the agency has committed itself to adopt.

The Record of Decision must also state whether all practicable mitigation measures have
been adopted, and if not, why not. Section 1505.2(c). The Record of Decision must identify
the mitigation measures and monitoring and enforcement programs that have been selected
and plainly indicate that they are adopted as part of the agency's decision. If the proposed



action is the issuance of a permit or other approval, the specific details of the mitigation
measures shall then be included as appropriate conditions in whatever grants, permits,
funding or other approvals are being made by the federal agency. Section 1505.3 (a), (b). If
the proposal isto be carried out by the [46 FR 18037] federal agency itself, the Record of
Decision should delineate the mitigation and monitoring measures in sufficient detail to
constitute an enforceable commitment, or incorporate by reference the portions of the EIS
that do so.

34d. What is the enfor ceability of a Record of Decision?

A. Pursuant to generally recognized principles of federal administrative law, agencies will be
held accountable for preparing Records of Decision that conform to the decisions actually
made and for carrying out the actions set forth in the Records of Decision. Thisis based on
the principle that an agency must comply with its own decisons and regulations once they are
adopted. Thus, the terms of a Record of Decision are enforceable by agencies and private
parties. A Record of Decision can be used to compel compliance with or execution of the
mitigation measures identified therein.

35. Time Required for the NEPA Process. How long should the NEPA process take to
complete?

A. When an EISisrequired, the process obviously will take longer than when an EA isthe
only document prepared. But the Council's NEPA regulations encourage streamlined review,
adoption of deadlines, elimination of duplicative work, eliciting suggested alternatives and
other comments early through scoping, cooperation among agencies, and consultation with
applicants during project planning. The Council has advised agencies that under the new
NEPA regulations even large complex energy projects would require only about 12 months
for the completion of the entire EIS process. For most major actions, this period is well
within the planning time that is needed in any event, apart from NEPA.

The time required for the preparation of program EISs may be greater. The Council also
recognizes that some projects will entail difficult long-term planning and/or the acquisition
of certain data which of necessity will require more time for the preparation of the EIS.
Indeed, some proposals should be given more time for the thoughtful preparation of an EIS
and development of a decision which fulfills NEPA's substantive goals.

For cases in which only an environmental assessment will be prepared, the NEPA process
should take no more than 3 months, and in many cases substantially less, as part of the
normal analysis and approval process for the action.

36a. Environmental Assessments (EA). How long and detailed must an environmental
assessment (EA) be?

A. The environmental assessment is a concise public document which has three defined
functions. (1) It briefly provides sufficient evidence and anaysis for determining whether to
prepare an EIS; (2) it aids an agency's compliance with NEPA when no EIS is necessary, i.e.,
it helps to identify better alternatives and mitigation measures; and (3) it facilitates



preparation of an EIS when one is necessary. Section 1508.9(a).

Since the EA is a concise document, it should not contain long descriptions or detailed data
which the agency may have gathered. Rather, it should contain a brief discussion of the need
for the proposal, aternatives to the proposal, the environmental impacts of the proposed
action and alternatives, and a list of agencies and persons consulted. Section 1508.9(b).

While the regulations do not contain page limits for EA's, the Council has generally advised
agencies to keep the length of EAs to not more than approximately 10-15 pages. Some
agencies expressly provide page guidelines (e.g., 10-15 pages in the case of the Army
Corps). To avoid undue length, the EA may incorporate by reference background data to
support its concise discussion of the proposal and relevant issues.

36b. Under what circumstancesis alengthy EA appropriate?

A. Agencies should avoid preparing lengthy EAs except in unusual cases, where a proposal
IS so complex that a concise document cannot meet the goals of Section 1508.9 and where it
is extremely difficult to determine whether the proposal could have significant environmental
effects. In most cases, however, alengthy EA indicates that an EIS is needed.

37a. Findings of No Significant Impact (FONSI). What is the level of detail of information
that must be included in a finding of no significant impact (FONSI)?

A. The FONSI is a document in which the agency briefly explains the reasons why an action
will not have a significant effect on the human environment and, therefore, why an EIS will
not be prepared. Section 1508.13. The finding itself need not be detailed, but must succinctly
state the reasons for deciding that the action will have no significant environmental effects,
and, if relevant, must show which factors were weighted most heavily in the determination.
In addition to this statement, the FONSI must include, summarize, or attach and incorporate
by reference, the environmental assessment.

37b. What are the criteriafor deciding whether a FONSI should be made available for
public review for 30 days before the agency's final determination whether to prepare an
EIS?

A. Public review is necessary, for example, (@) if the proposal is a borderline case, i.e., when
there is a reasonable argument for preparation of an EIS; (b) if it is an unusual case, a new
kind of action, or a precedent setting case such as afirst intrusion of even a minor
development into a pristine area; (¢) when there is either scientific or public controversy over
the proposal; or (d) when it involves a proposal which isor is closely similar to one which
normally requires preparation of an EIS. Sections 1501.4(e)(2), 1508.27. Agencies also must
allow a period of public review of the FONSI if the proposed action would be located in a
floodplain or wetland. E.O. 11988, Sec. 2(a)(4); E.O. 11990, Sec. 2(b).

38. Public Availability of EAsv. FONSIs. Must (EAs) and FONSIs be made public? If so,
how should this be done?



A. Yes, they must be available to the public. Section 1506.6 requires agencies to involve the
public in implementing their NEPA procedures, and this includes public involvement in the
preparation of EAs and FONSIs. These are public "environmental documents' under Section
1506.6(b), and, therefore, agencies must give public notice of their availability. A
combination of methods may be used to give notice, and the methods should be tailored to
the needs of particular cases. Thus, a Federal Register notice of availability of the

documents, coupled with notices in nationa publications and mailed to interested national
groups might be appropriate for proposals that are national in scope. Local newspaper notices
may be more appropriate for regional or site-specific proposals.

The objective, however, isto notify al interested or affected parties. If thisis not being
achieved, then the methods should be reevaluated and changed. Repeated failure to reach the
interested or affected public would be interpreted as a violation of the regulations.

39. Mitigation Measures Imposed in EAsand FONSIs. Can an EA and FONSI be used to
impose enforceable mitigation measures, monitoring programs, or other requirements, even
though there is no requirement in the regulations in such cases for aformal Record of
Decision?

A. Yes. In cases where an environmental assessment is the appropriate environmental
document, there still may be mitigation measures or alternatives that would be desirable to
consider and adopt even though the impacts of the proposal will not be "significant." In such
cases, the EA should include a discussion of these measures or aternativesto "assist [46 FR
18038] agency planning and decisionmaking" and to "aid an agency's compliance with
[NEPA] when no environmental impact statement is necessary.” Section 1501.3(b),
1508.9(a)(2). The appropriate mitigation measures can be imposed as enforceable permit
conditions, or adopted as part of the agency final decision in the same manner mitigation
measures are adopted in the formal Record of Decision that is required in EIS cases.

40. Propriety of Issuing EA When Mitigation Reduces Impacts. If an environmental
assessment indicates that the environmental effects of a proposal are significant but that, with
mitigation, those effects may be reduced to less than significant levels, may the agency make
afinding of no significant impact rather than prepare an EI1S? Is that a legitimate function of
an EA and scoping?

[N.B.: Courts have disagreed with CEQ's position in Question 40. The 1987-88 CEQ Annual
Report stated that CEQ intended to issue additional guidance on this topic. Ed. note.]

A. Mitigation measures may be relied upon to make a finding of no significant impact only if
they are imposed by statute or regulation, or submitted by an applicant or agency as part of
the original proposal. As ageneral rule, the regulations contemplate that agencies should use
a broad approach in defining significance and should not rely on the possibility of mitigation
as an excuse to avoid the EIS requirement. Sections 1508.8, 1508.27.

If a proposa appears to have adverse effects which would be significant, and certain
mitigation measures are then devel oped during the scoping or EA stages, the existence of



EA identifies certain mitigation possi b| lities without altering the nature of the overall
proposal itself, the agency should continue the EI'S process and submit the proposal, and the
potential mitigation, for public and agency review and comment. Thisis essential to ensure
that the final decision isbased on all the relevant factors and that the full NEPA process will
result in enforceable mitigation measures through the Record of Decision.

In some instances, where the proposal itself so integrates mitigation from the beginning that
it isimpossible to define the proposal without including the mitigation, the agency may then
rely on the mitigation measures in determining that the overall effects would not be
significant (e.g., where an application for a permit for a small hydro dam is based on a
binding commitment to build fish ladders, to permit adequate down stream flow, and to
replace any lost wetlands, wildlife habitat and recreational potential). In those instances,
agencies should make the FONSI and EA available for 30 days of public comment before
taking action. Section 1501.4(¢e)(2).

Similarly, scoping may result in a redefinition of the entire project, as a result of mitigation
proposals. In that case, the agency may alter its previous decision to do an EIS, aslong as the
agency or applicant resubmits the entire proposal and the EA and FONSI are available for 30
days of review and comment. One example of this would be where the size and location of a
proposed industrial park are changed to avoid affecting a nearby wetland area.



[ This memorandum was published in the Federal Register and appears at 48 Fed. Reg. 34263 (1983). Ed. Note]

GUIDANCE REGARDING NEPA REGULATIONS

40 CFR Part 1500
MEMORANDUM
For: Heads of Federal Agencies
From: A. Alan Hill, Chairman, Council on Environmental Quality
Re: Guidance Regarding NEPA Regulations

The Council on Environmental Quality (CEQ) regulationsimplementing the National
Environmental Policy Act (NEPA) wereissued on November 29, 1978. These
regulations became effective for, and binding upon, most federal agencies on July 30,
1979, and for all remaining federal agencies on November 30, 1979.

Aspart of the Council's NEPA oversight responsibilitiesit solicited through an August
14,1981, notice in the Federal Register public and agency commentsregarding a series
of questionsthat were developed to provide information on the manner in which

federal agencies wer e implementing the CEQ regulations. On July 12, 1982, the Council
announced the availability of a document summarizing the commentsreceived from the
public and other agencies and also identifying issue ar eas which the Council intended to
review. On August 12, 1982, the Council held a public meeting to addr ess those issues
and hear any other comments which the public or other interested agencies might have
about the NEPA process. Theissues addressed in this guidance wer e identified during
this process.

There are many ways in which agencies can meet their responsibilitiesunder NEPA
and the 1978 regulations. The purpose of this document isto provide the Council's
guidance on various waysto carry out activitiesunder theregulations.

Scoping

The Council on Environmental Quality (CEQ) regulations direct federal agencies
which have made a decision to prepar e an environmental impact statement to engagein
a public scoping process. Public hearings or meetings, although often held, are not
required; instead the manner in which public input will be sought isleft to the
discretion of the agency.

The purpose of thisprocessisto deter mine the scope of the EI S so that preparation of
the document can be effectively managed. Scoping isintended to ensure that problems
areidentified early and properly studied, that issues of little significance do not
consumetime and effort, that the draft EISisthorough and balanced, and that delays
occasioned by an inadequate draft EIS are avoided. The scoping process should identify
the public and agency concerns; clearly define the environmental issues and



alternatives to be examined in the EI Sincluding the elimination of nonsignificant
issues; identify related issues which originate from separ ate legisation, regulation, or
Executive Order (e.g. historic preservation or endangered species concerns); and
identify state and local agency requirements which must be addressed. An effective
scoping process can help reduce unnecessary paperwork and time delaysin preparing
and processing the EIS by clearly identifying all relevant procedural requirements.

In April 1981, the Council issued a" Memorandum for General Counsels, NEPA
Liaisons and Participantsin Scoping" on the subject of Scoping Guidance. The purpose
of this guidance was to give agencies suggestions as to how to mor e effectively carry out
the CEQ scoping requirement. The availability of this document was announced in the
Federal Register at 46 FR 25461. It is still available upon request from the CEQ
General Counsel's office.

The concept of lead agency (81508.16) and cooper ating agency (81508.5) can be used
effectively to help manage the scoping process and prepar e the environmental impact
statement. The lead agency should identify the potential cooperating agencies. It is
incumbent upon the lead agency to identify any agency which may ultimately be
involved in the proposed action, including any subsequent permitting [48 FR 34264]a
actions. Once cooper ating agencies have been identified they have specific responsibility
under the NEPA regulations (40 CFR 1501.6). Among other things cooper ating
agencies have responsibilities to participate in the scoping process and to help identify
issues which are germane to any subsequent action it must take on the proposed action.
The ultimate goal of this combined agency effort isto produce an EIS which in addition
to fulfilling the basic intent of NEPA, also encompasses to the maximum extent possible
all the environmental and public involvement requirements of state and federal laws,
Executive Orders, and administrative policies of the involved agencies. Examples of
these requirementsinclude the Fish and Wildlife Coordination Act, the Clean Air Act,
the Endanger ed Species Act, the National Historic Preservation Act, the Wild and
Scenic Rivers Act, the Farmland Protection Policy Act, Executive Order 11990
(Protection of Wetlands), and Executive Order 11998 (Floodplain M anagement).

It isemphasized that cooper ating agencies have the responsibility and obligation under
the CEQ regulationsto participate in the scoping process. Early involvement leadsto
early identification of significant issues, better decisonmaking, and avoidance of
possible legal challenges. Agencieswith " jurisdiction by law" must accept designation
as a cooper ating agency if requested (40 CFR 1501.6).

One of the functions of scoping isto identify the public involvement/public hearing
procedures of all appropriate state and federal agenciesthat will ultimately act upon
the proposed action. To the maximum extent possible, such procedures should be
integrated into the EI'S process so that joint public meetings and hearings can be
conducted. Conducting joint meetings and hearings eliminates duplication and should
significantly reduce the time and cost of processing an EIS and any subsequent
approvals. The end result will be a moreinformed public cognizant of all facets of the
proposed action.

It isimportant that the lead agency establish a processto properly manage scoping. In



appropriate situations the lead agency should consider designating a pr oject
coordinator and forming an interagency project review team. The project coordinator
would be the key person in monitoring time schedules and responding to any problems
which may arisein both scoping and preparing the EIS. The project review team would
be established early in scoping and maintained throughout the process of preparing the
ElIS. Thisreview team would include state and local agency representatives. Thereview
team would meet periodically to ensurethat the EISis complete, concise, and prepared
in atimely manner.

A project review team has been used effectively on many projects. Some of the more
important functionsthisreview team can serveinclude: (1) A source of information, (2)
a coor dination mechanism, and (3) a professional review group. As an information
source, the review team can identify all federal, state, and local environmental
requirements, agency public meeting and hearing procedures, concer ned citizen
groups, data needs and sour ces of existing information, and the significant issues and
reasonable alternatives for detailed analysis, excluding the non-significant issues. Asa
coor dination mechanism, the team can ensure the rapid distribution of appropriate
information or environmental studies, and can reduce thetimerequired for formal
consultation on a number of issues (e.g., endangered speciesor historic preservation).
Asaprofessional review group theteam can assist in establishing and monitoring a
tight time schedule for preparing the EIS by identifying critical pointsin the process,
discussing and recommending solutions to the lead agency as problems arise, advising
whether arequested analysisor information item isrelevant to theissues under
consideration, and providing timely and substantive review comments on any
preliminary reportsor analyses that may be prepared during the process. The presence
of professionals from all scientific disciplines which have a significant rolein the
proposed action could greatly enhance the value of the team.

The Council recognizes that there may be some problemswith the review team concept
such aslimited agency travel funds and the amount of work necessary to coordinate
and preparefor the periodic team meetings. However, the potential benefits of the team
concept are significant and the Council encour ages agencies to consider utilizing
interdisciplinary project review teamsto aid in EIS preparation. A regularly scheduled
meeting time and location should reduce coor dination problems. In some instances,
meetings can be arranged so that many projects are discussed at each session. The
benefits of the concept are obvious: timely and effective preparation of the EIS, early
identification and resolution of any problemswhich may arise, and elimination, or at
least reduction of, the need for additional environmental studies subsequent to the
approval of theEIS.

Since the key purpose of scoping isto identify theissues and alter natives for

consider ation, the scoping process should " end" oncetheissues and alter nativesto be
addressed in the EI S have been clearly identified. Normally thiswould occur during the
final stages of preparing the draft EIS and before it is officially circulated for public
and agency review.

The Council encouragesthe lead agency to notify the public of the results of the scoping
processto ensurethat all issues have been identified. The lead agency should document



the results of the scoping processin its administrative record.

The NEPA regulations place a new and significant responsibility on agencies and the
public alike during the scoping process to identify all significant issues and reasonable
alternativesto be addressed in the EIS. Most significantly, the Council has found that
scoping is an extremely valuable aid to better decisionmaking. Thorough scoping may
also have the effect of reducing the frequency with which proposed actions are
challenged in court on the basis of an inadequate EIS. Through the techniques
identified in this guidance, the lead agency will be able to document that an open public
involvement process was conducted, that all reasonable alter natives wer e identified,
that significant issues wer e identified and non-significant issues eliminated, and that the
environmental public involvement requirements of all agencies were met, to the extent
possible, in asingle " one-stop” process.

Categorical Exclusions

Section 1507 of the CEQ regulations directs federal agencies when establishing
implementing procedur es to identify those actions which experience hasindicated will
not have a significant environmental effect and to categorically exclude them from
NEPA review. In our August 1981 request for public comments, we asked the question
"Have categorical exclusions been adequately identified and defined?".

The responsesthe Council received indicated that ther e was consider able belief that
categorical exclusionswere not adequately identified and defined. A number of
commentator sindicated that agencies had not identified all categories of actions that
meet the categorical exclusion definition (81508.4) or that agencies were overly
restrictivein their interpretations of categorical exclusions. Concer ns wer e expressed
that agencieswererequiring [48 FR 34265] too much documentation for projectsthat
were not major federal actionswith significant effects and also that agency procedures
to add categories of actionsto their existing lists of categorical exclusionsweretoo
cumbersome.

The National Environmental Policy Act and the CEQ regulations ar e concer ned
primarily with those " major federal actions signficantly affecting the quality of the
human environment” (42 U.S.C. 4332). Accordingly, agency procedures, resour ces, and
efforts should focus on determining whether the proposed federal action isa major
federal action significantly affecting the quality of the human environment. If the
answer to this question isyes, an environmental impact statement must be prepared. If
thereisinsufficient information to answer the question, an environmental assessment is
needed to assist the agency in determining if the environmental impacts ar e significant
and require an EIS. If the assessment shows that the impacts are not significant, the
agency must prepare a finding of no significant impact. Further stages of thisfederal
action may be excluded from requirementsto prepare NEPA documents.

The CEQ regulationswereissued in 1978 and most agency implementing regulations
and procedures wereissued shortly thereafter. In recognition of the experience with the
NEPA process that agencies have had since the CEQ regulations wereissued, the



Council believesthat it isappropriate for agenciesto examine their proceduresto
insur e that the NEPA process utilizes this additional knowledge and experience.
Accordingly, the Council strongly encourages agenciesto re-examine their
environmental procedures and specifically those portions of the procedures where

" categorical exclusons' are discussed to determineif revisions are appropriate. The
specific issues which the Council is concerned about are (1) the use of detailed lists of
specific activitiesfor categorical exclusions, (2) the excessive use of environmental
assessments/findings of no significant impact and (3) excessive documentation.

The Council has noted some agencies have developed lists of specific activities which
qualify as categorical exclusions. The Council believesthat if thisapproach isapplied
narrowly it will not provide the agency with sufficient flexibility to make decisionson a
proj ect-by-project basis with full consideration to the issues and impactsthat are
unique to a specific project. The Council encour ages the agenciesto consider broadly
defined criteria which characterize types of actionsthat, based on the agency's
experience, do not cause significant environmental effects. If thistechniqueis adopted,
it would be helpful for the agency to offer several examples of activities frequently
performed by that agency's per sonnel which would normally fall in these categories.
Agencies also need to consider whether the cumulative effects of several small actions
would cause sufficient environmental impact to take the actions out of the categorically
excluded class.

The Council also encour ages agencies to examine the manner in which they use the
environmental assessment processin relation to their process for identifying projects
that meet the categorical exclusion definition. A report(1) to the Council indicated that
some agencies have a very high ratio of findings of no significant impact to
environmental assessments each year while producing only a handful of EIS's. Agencies
should examine their decisonmaking processto ascertain if some of these actions do
not, in fact, fall within the categorical exclusion definition, or, conversdly, if they
deserve full EIStreatment.

As previoudly noted, the Council received a number of commentsthat agenciesrequire
an excessive amount of environmental documentation for projectsthat meet the
categorical exclusion definition. The Council believes that sufficient information will
usually be available during the cour se of normal project development to determine the
need for an EIS and further that the agency's administrative record will clearly
document the basisfor itsdecision. Accordingly, the Council strongly discour ages
procedures that would require the preparation of additional paperwork to document
that an activity has been categorically excluded.

Categorical exclusions promulgated by an agency should be reviewed by the Council at
the draft stage. After reviewing comments received during thereview period and prior
to publication in final form, the Council will determine whether the categorical
exclusions ar e consistent with the NEPA regulations.

Adoption Procedures



During therecent effort undertaken by the Council to review the current NEPA
regulations, several participantsindicated federal agencies were not utilizing the
adoption procedures as authorized by the CEQ regulations. The concept of adoption
was incor por ated into the Council's NEPA Regulations (40 CFR 1506.3) to reduce
duplicative EI Ss prepared by Federal agencies. The experiences gained during the
1970'srevealed situationsin which two or more agencies had an action relating to the
same project; however, the timing of the actions was different. In the early years of
NEPA implementation, agencies independently approached their activities and
decisions. This procedure lent itself to two or even three EISson the same project. In
response to this situation the CEQ regulations authorized agencies, in certain instances,
to adopt environmental impact statements prepared by other agencies.

In general terms, the regulations recognize three possible situations in which adoption
isappropriate. Oneiswherethe federal agency participated in the processasa

cooper ating agency. (40 CFR 1506.3(c)). In this case, the cooper ating agency may adopt
afinal EISand smply issueitsrecord of decision.(2) However, the cooper ating agency
must independently review the EIS and determine that its own NEPA procedur es have
been satisfied.

A second case concer ns the federal agency which was not a cooper ating agency, but is,
nevertheless, undertaking an activity which wasthe subject of an EIS. (40 CFR
1506.3(b)). This situation would arise because an agency did not anticipate that it would
beinvolved in a project which was the subject of another agency'sEIS. In thisinstance
wher e the proposed action is substantially the same asthat action described in the EIS,
the agency may adopt the EIS and recirculate (file with EPA and distribute to agencies
and the public) it asafinal EIS. However, the agency must independently review the
ElSto determinethat it iscurrent and that its own NEPA procedur es have been
satisfied. When recirculating the final EIS the agency should provide infor mation
which identifies what federal action isinvolved.

Thethird situation isonein which the proposed action is not substantially the same as
that covered by the EIS. In this case, any agency may adopt an EISor a portion ther eof
by circulating the EIS asa draft or asa portion of the agency'sdraft and preparing a
final EIS. (40 CFR 1506.3(a)). Repetitious analysis and time consuming data collection
can be easily eliminated utilizing this procedure.

The CEQ regulations specifically address the question of adoption only in terms of
preparing EIS's. However, the objectives that underlie this portion of the regulations --
i.e., reducing delays and eliminating duplication -- apply with equal forceto the issue of
adopting other environmental documents. Consequently, the Council encourages
agenciesto put in place a mechanism for [48 FR 34266] adopting environmental
assessments prepar ed by other agencies. Under such proceduresthe agency could adopt
the environmental assessment and prepar e a Finding of No Significant | mpact based on
that assessment. In doing so, the agency should be guided by several principles:

First, when an agency adopts such an analysisit must independently evaluate
the information contained therein and take full responsibility for its scope and



content.

Second, if the proposed action meetsthe criteria set out in 40 CFR 1501.4(e)(2),
a Finding of No Significant I mpact would be published for 30 days of public
review before a final deter mination is made by the agency on whether to prepare
an environmental impact statement.

Contracting Provisions

Section 1506.5(c) of the NEPA regulations contains the basic rules for agencies which
choose to have an environmental impact statement prepared by a contractor. That
section requiresthelead or cooperating agency to select the contractor, to furnish
guidance and to participate in the preparation of the environmental impact statement.
Theregulation requires contractorswho are employed to prepare an environmental
impact statement to sign a disclosur e statement stating that they have no financial or
other interest in the outcome of the project. Theresponsible federal official must
independently evaluate the statement prior to its approval and take responsibility for
its scope and contents.

During therecent evaluation of commentsregarding agency implementation of the
NEPA process, the Council became awar e of confusion and criticism about the
provisions of Section 1506.5(c). It appearsthat a great deal of misunder standing exists
regarding the inter pretation of the conflict of interest provision. Thereisalso some
feeling that the conflict of interest provision should be completely eliminated.(3)

Applicability of §1506.5(c)

This provision isonly applicable when a federal lead agency determinesthat it needs
contractor assistancein preparing an EIS. Under such circumstances, the lead agency
or a cooperating agency should select the contractor to preparethe EIS.(4)

This provision does not apply when the lead agency is preparing the EI S based on
information provided by a private applicant. In this situation, the private applicant can
obtain itsinformation from any sour ce. Such sour ces could include a contractor hired
by the private applicant to do environmental, engineering, or other studies necessary to
provide sufficient information to the lead agency to prepare an EIS. The agency must
independently evaluate the infor mation and is responsible for its accuracy.

Conflict of Interest Provisions

The purpose of the disclosure statement requirement isto avoid situationsin which the
contractor preparing the environmental impact statement hasan interest in the
outcome of the proposal. Avoidance of this situation should, in the Council’'s opinion,
ensure a better and mor e defensible statement for the federal agencies. This
requirement also servesto assurethe public that the analysisin the environmental
impact statement has been prepared free of subjective, self-serving research and
analysis.



Some per sons believe these restrictions are motivated by undue and unwarranted
suspicion about the bias of contractors. The Council isawar e that many contractors
would conduct their studiesin a professional and unbiased manner. However, the
Council hastheresponsibility of overseeing the administration of the National
Environmental Policy Act in a manner most consistent with the statute's dir ectives and
the public's expectations of sound gover nment. The legal responsibilitiesfor carrying
out NEPA's objectivesrest solely with federal agencies. Thus, if any delegation of work
isto occur, it should be arranged to be performed in as objective a manner as possible.

Preparation of environmental impact statements by parties who would suffer financial
lossesif, for example, a™ no action" alternative wer e selected, could easily lead to a
public perception of bias. It isimportant to maintain the public'sfaith in the integrity
of the EI'S process, and avoidance of conflictsin the preparation of environmental
impact statementsis an important means of achieving thisgoal.

The Council has discover ed that some agencies have been inter preting the conflicts
provision in an overly burdensome manner. | n some instances, multidisciplinary firms
are being excluded from environmental impact statements prepar ation contracts
because of linksto a parent company which has design and/or construction capabilities.
Some qualified contractor s are not bidding on environmental impact statement
contracts because of fearsthat their firm may be excluded from future design or
construction contracts. Agencies have also applied the selection and disclosure
provisionsto project proponents who wish to have their own contractor for providing
environmental information. The result of these misunder standings has been reduced
competition in bidding for EIS preparation contracts, unnecessary delaysin selecting a
contractor and preparing the EIS, and confusion and resentment about the
requirement. The Council believesthat a better under standing of the scope of
81506.5(c) by agencies, contractors and project proponents will eliminate these
problems.

Section 1506.5(c) prohibits a person or entity entering into a contract with a federal
agency to prepare an EISwhen that party hasat that time and during thelife of the
contract pecuniary or other interestsin the outcomes of the proposal. Thus, afirm
which has an agreement to prepare an EISfor a construction project cannot, at the
same time, have an agreement to perform the construction, nor could it be the owner of
the construction site. However, if there are no such separate interests or arrangements,
and if the contract for EIS preparation does not contain any incentive clauses or

guar antees of any futurework on the project, it isdoubtful that an inherent conflict of
interest will exist. Further, 81506.5(c) does not prevent an applicant from submitting
information to an agency. The lead federal agency should evaluate potential conflicts of
interest prior to entering into any contract for the preparation of environmental
documents.

Selection of Alternativesin Licensing and Per mitting Situations

Numer ous comments have been received questioning an agency's obligation, under the



National Environmental Policy Act, to evaluate alter nativesto a proposed action
developed by an applicant for afederal permit or license. Thisconcern arisesfrom a
belief that projects conceived and developed by private parties should not be
qguestioned or second-guessed by the gover nment. There has been discussion of
developing two standar dsto deter mining the range of alter nativesto be evaluated: The
"traditional” standard for projectswhich areinitiated and developed by a Federal
agency, and a second standard of evaluating only those alter natives presented by an
applicant for a permit or license.

Neither NEPA nor the CEQ regulations make a distinction between actionsinitiated by
a Federal agency and by applicants. Early NEPA case law, while emphasizing the need
for arigorous examination of alternatives, did [48 FR 34267] not specifically address
thisissue. In 1981, the Council addressed the question in itsdocument, " Forty M ost
Asked Questions Concerning CEQ's National Environmental Policy Act

Regulations' .(5) The answer indicated that the emphasisin deter mining the scope of
alternatives should be on what is" reasonable" . The Council said that, " Reasonable
alternativesincludethosethat are practical or feasible from the technical and economic
standpoint and using common sense rather than simply desirable from the standpoint
of the applicant.”

Sinceissuance of that guidance, the Council has continued to receive requests for
further clarification of this question. Additional interest has been generated by a recent
appellate court decision. Roosevelt Campobello International Park Commission v.
E.P.A. (6) dealt with EPA's decision of whether to grant a permit under the National
Pollutant Dischar ge Elimination System to a company proposing a refinery and deep-
water terminal in Maine. The court discussed both the criteria used by EPA in its
selecting of alter native sites to evaluate, and the substantive standard used to evaluate
the sites. The court determined that EPA's choice of alternative siteswas " focused by
the primary objectives of the permit applicant . . ." and that EPA had limited its
consideration of sitesto only those sites which wer e consider ed feasible, given the
applicant's stated goals. The court found that EPA'scriteria for selection of alter native
sites was sufficient to meet its NEPA responsibilities.

Thisdecision isin keeping with the concept that an agency'sresponsibilitiesto examine
alter native sites has always been " bounded by some notion of feasibility" to avoid
NEPA from becoming " an exercisein frivolous boilerplate" .(7) NEPA has never been
inter preted to require examination of purely conjectural possibilities whose
implementation is deemed remote and speculative. Rather, the agency'sduty isto
consider " alternatives asthey exist and arelikely to exist." (8) In the Roosevelt
Campobello case, for example, EPA examined three alter native sites and two
alternative modifications of the project at the preferred alternative site. Other factors
to be developed during the scoping process -- commentsreceived from the public, other
gover nment agencies and institutions, and development of the agency's own
environmental data -- should certainly be incor porated into the decision of which
alternativesto serioudly evaluatein the EIS. Thereis, however, no need to disregard the
applicant's purposes and needs and the common sense realities of a given situation in
the development of alter natives.



Tiering

Tiering of environmental impact statementsrefersto the process of addressing a broad,
general program, policy or proposal in an initial environmental impact statement (EIS),
and analyzing a narrower site-specific proposal, related to theinitial program, plan or
policy in a subsequent EIS. The concept of tiering was promulgated in the 1978 CEQ
regulations; the preceding CEQ guidelines had not addressed the concept. The
Council'sintent in formalizing the tiering concept was to encour age agencies, " to
eliminate repetitive discussions and to focus on the actual issuesripe for decisions at
each level of environmental review." (9)

Despite these intentions, the Council perceivesthat the concept of tiering has caused a
certain amount of confusion and uncertainty among individualsinvolved in the NEPA
process. This confusion is by no means universal; indeed, approximately half of those
commenting in response to our question about tiering (10 ) indicated that tiering is
effective and should be used more frequently. Approximately one-third of the
commentators responded that they had no experience with tiering upon which to base
their comments. The remaining commentatorswere critical of tiering. Some
commentators believed that tiering added an additional layer of paperwork to the
process and encour aged, rather than discouraged, duplication. Some commentator s
thought that theinclusion of tiering in the CEQ regulations added an extra legal
requirement to the NEPA process. Other commentators said that an initial EI'S could
be prepared when issues wer e too broad to analyze properly for any meaningful
consider ation. Some commentator s believed that the concept was ssmply not applicable
to the types of projects with which they worked; otherswere concer ned about the need
to supplement atiered EIS. Finally, some who responded to our inquiry questioned the
courts acceptance of tiered El Ss.

The Council believes that misunder standing of tiering and its place in the NEPA
processisthe cause of much of thiscriticism. Tiering, of course, isby no means the best
way to handle all proposals which are subject to NEPA analysis and documentation.
Theregulationsdo not requiretiering; rather, they authorize its use when an agency
determinesit isappropriate. It isan option for an agency to use when the nature of the
proposal lendsitself to tiered EI S(s).

Tiering does not add an additional legal requirement to the NEPA process. An
environmental impact statement isrequired for proposalsfor legislation and other
major Federal actions significantly affecting the quality of the human environment. In
the context of NEPA, "major Federal actions' include adoption of official policy,
formal plans, and programs aswell as approval of specific projects, such as
construction activitiesin a particular location or approval of permitsto an outside
applicant. Thus, where a Federal agency adopts a formal plan which will be executed
throughout a particular region, and later proposes a specific activity to implement that
plan in the sameregion, both actions need to be analyzed under NEPA to determine
whether they are major actionswhich will significantly affect the environment. If the
answer isyesin both cases, both actionswill be subject to the EIS requirement, whether



tiering isused or not. The agency then has one of two alternatives: Either preparation
of two environmental impact statements, with the second repeating much of the
analysis and information found in the first environmental impact statement, or tiering
the two documents. If tiering is utilized, the site-specific EI S contains a summary of the
issues discussed in thefirst statement and the agency will incor por ate by reference
discussions from thefirst statement. Thus, the second, or site-specific statement, would
focus primarily on the issues relevant to the specific proposal, and would not duplicate
material found in thefirst EIS. It isdifficult to understand, given this scenario, how
tiering can becriticized for adding an unnecessary layer to the NEPA process, rather, it
isintended to streamline the existing process.

The Council agreeswith commentatorswho stated that there are stagesin the
development of a proposal for a program, plan or policy when the issues are too broad
to lend themselves to meaningful analysisin the framework of an EIS. The CEQ
regulations specifically definea" proposal" asexisting at, " that stagein the
development of an action when an agency subject to [NEPA] hasa goal and is actively
preparing to make a decision on one or mor e alter native means of accomplishing the
goal and the effects can be meaningfully evaluated.” (11) Tiering is not intended to
for ce an agency to prepare an EIS beforethis stage isreached; rather, it isa technique
to be used once meaningful analysis can [48 FR 34268] be performed. An EISisnot
required before that stage in the development of a proposal, whether tiering isused or
not.

The Council also realizesthat tiering is not well suited to all agency programs. Again,
thisiswhy tiering has been established as an option for the agency to use, as opposed to
arequirement.

A supplemental EISisrequired when an agency makes substantial changesin the
proposed action relevant to environmental concerns, or when there are signifcant new
circumstances or information relevant to environmental concernsbearing on the
proposed action, and is optional when an agency otherwise deter mines to supplement
an EIS.(12) The standard for supplementing an EISisnot changed by the use of
tiering; therewill no doubt be occasions when a supplement is needed, but the use of
tiering should reduce the number of those occasions.

Finally, some commentatorsraised the question of courts acceptability of tiering. This
concern isunder standable, given several cases which have rever sed agency decisionsin
regard to a particular programmatic EIS. However, these decisions have never
invalidated the concept of tiering, as stated in the CEQ regulations and discussed
above. Indeed, the courts recognized the usefulness of the tiering approach in case law
before the promulgation of thetiering regulation. Rather, the problems appear when
an agency determines not to prepare a site-specific EIS based on the fact that a
programmatic EIS was prepared. In thissituation, the courts car efully examine the
analysis contained in the programmatic EIS. A court may or may not find that the
programmatic EIS contains appropriate analysis of impacts and alter natives to meet
the adequacy test for the site-specific proposal. A recent decision by the Ninth Cir cuit
Court of Appeals (13) invalidated an attempt by the Forest Serviceto make a
determination regarding wilder ness and non-wilder ness designations on the basis of a



programmatic EISfor thisreason. However, it should be stressed that this and other
decisons are not arepudiation of thetiering concept. In these instances, in fact, tiering
has not been used; rather, the agencies have attempted to rely exclusively on
programmatic or "first level" ElSswhich did not have site-specific infor mation. No
court hasfound that thetiering process as provided for in the CEQ regulationsis an
improper manner of implementing the NEPA process.

In summary, the Council believesthat tiering can be a useful method of reducing
paperwork and duplication when used car efully for appropriate types of plans,
programs and policies which will later be translated into site-specific projects. Tiering
should not be viewed as an additional substantive requirement, but rather a means of
accomplishing the NEPA requirementsin an efficient manner as possible.

Footnotes

1. Environmental Law Institute, NEPA In Action Environmental Officesin
Nineteen Federal Agencies, A Report To the Council on Environmental Quality,
October 1981.

2. Records of decison must be prepared by each agency responsible for making a
decision, and cannot be adopted by another agency.

3. TheCouncil also received requests for guidance on effective management of the
third-party environmental impact statement approach. However, the Council
determined that further study regarding the policies behind thistechniqueis
warranted, and plansto undertake that task in the future.

4. Thereisno bar against the agency considering candidates suggested by the
applicant, although the Federal agency must retain itsindependence. If the
applicant is seen as having a major rolein the selection of the contractor,
contractors may feel the need to please both the agency and the applicant. An
applicant's suggestion, if any, to the agency regarding the choice of contractors
should be one of many factorsinvolved in the selection process.

46 FR 18026 (1981).
684 F.2d 1041 (1st Cir. 1982).
Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 551 (1978).

© N o o

Monarch Chemical Works, Inc. v. Exon, 466 F.Supp. 639, 650 (1979), quoting
Carolina Environmental Study Group v. U.S,, 510 F.2d 796, 801 (1975).

9. Preamble, FR, Vol. 43, No. 230, p. 55984, 11/29/78.

10. " Istiering being used to minimizesrepetition in an environmental assessment
and in environmental impact statements?", 46 FR 41131, August 14, 1981.

11. 40 CFR 1508.23 (emphasis added).
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July 28, 1999

MEMORANDUM FOR HEADS OF FEDERAL AGENCIES

FROM: GEORGE T. FRAMPTON, JR.é}T‘F:({-« :

Acting Chair
SUBJECT: DESIGNATION OF NON-FEDERAL AGENCIES TO BE COOQPERATING

AGENCIES IN IMPLEMENTING THE PROCEDURAL REQUIREMENTS OF

THE NATIONAL ENVIRONMENTAL POLICY ACT

The purpose of this Memorandum is to urge agencies to more actively solicit in the future

the participation of state, tribal and local goverﬁments as “cooperating agencies” in
implementing the environmental impact statement process under the National Environmental
Policy Act (NEPA). 40 C.F.R. §1508.5. As soon as practicable, but no later than the scoping
process, federal agency officials should identify state, tribal and local government agencies
which have jurisdiction by law and or special expertise with respect to reasonable gltematives or
significant environmental, social or economic impacts association with a proposed action that
requires the preparation of an environmental impact statement'. The federal agency should then
determine whether such non-federal agencies are interested in assuming the responsibilities of
becoming a cooperating agency under 40 C.F.R. §1501.6. Where invited tribal, state, or local
agencies choose not to become cooperators in the NEPA process, they may still be identified as

an internal party on the distribution list, if they so desire.

' While CEQ has not attempted to identify every state, tribal and local government agencies with jurisdiction by law
or special expertise (nor do we propose to do so), agencies may wish to refer to Appendix 11 to the CEQ regulations,
“Federal and Federal-State Agencies with Jurisdiction by Law or Special Expertise on Environmental Quality
[ssues”, Vol. 49 Federal Register,. No. 247, 49754-49778 (December 21, 1984), for guidance as to the types of
actions and expertise that are relevant in determining appropriate cooperating agencies. Please contact CEQ for
copies, if needed.
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The benefits of granting cooperating agency status include disclosure of relevant
information early in the analytcal process. receipt ot technical expertise and statf support.
avoidance of duplication with state. tribal and local procedures. and establishment of a
mechanism for addressing intergovernmental issues. [fa non-federal agency agress 0 become a
cooperating agency. agencies are encouraged to document (2.g.. in 2 memorandum of agre2ment)
their specitic expectations. roles and responsibilities. including such issues as preparation of
analysis. schedules. availability of pre-decisional information and other issues. Cooperating
agencies are normally expected to use their own funds for routine activities, but to the extent

available funds permit. the lead agency should fund or include in its budget requests funding tor

major activities or analyses that it requests from cooperating agencies. 40 C.F.R. §1501.6(b)(3).

Agencies are reminded that cooperating agency status neither enlarges nor diminishes the
decisionmaking authority of either federal or non-federal entities. However, cooperating agency
relationships with state, tribal and local agencies help to achieve the direction set forth in NEPA
to work with other levels of government “to promote the general welfare, to create and maintain
conditions under which man and nature can exist in productive harmony, and fulfill the social,
economic, and other requirements of present and future generations of Americans.” Considering
NEPA'’s mandate and the authority éranted in federal regulation to allow for cooperating agency
status for state, tribal and local agencies, cooperator status for appropriate non-federal agencies

should be routinely solicited.

2
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EXECUTIVE OFFICE OF THE PRESIDENT

COUNCIL ON ENVIRONMENTAL QUALITY
WASHINGTON, D.C. 20503

January 30, 2002

MEMORANDUM FOR THE HEADS OF FEDERAL AGENCIES

FROM: JAMES C ONNAUGHTOW

Chair

SUBIECT: COOPERATING AGENCIES IN IMPLEMENTING THE PROCEDURAL
REQUIREMENTS OF THE NATIONAL ENVIRONMENTAL POLICY ACT

The purpose of this Memorandum is to ensure that alj Federal agencies are actively
considering designation of Federal and non-federal cooperating agencies in the preparation of
analyses and documentation required by the National Environmental Policy Act (NEPA), and to
ensure that Federal agencies actively participate as cooperaling agencies in other agency’s NEPA
processes.' The CEQ regulations addressing cooperating agencies status (40 C.F.R. §§ 1501.6
& 1508.5) implement the NEPA mandate that Federal agencies responsible for preparing NEPA
analyses and documentation do so “in cooperation with State and local governments” and other
agencies with jurisdiction by law or special expertise. (42 U.S.C. §8 4331(a), 4332(2)). Despite
previous memoranda and guidance from CEQ, some agencies remain réluctant to engage other
Federal and non-federal agencies as a cooperating agency.’ In addition, some Federal agencies
remain reluctant to assume the role of a cooperating agency, resulting in an inconsistent
implementation of NEPA. :

Studies regarding the efficiency, effectiveness, and value of NEPA analyses conclude
that stakeholder involvement is important in ensuring decisionmakers have the environmental
information necessary to make informed and timely decisions efficiently.’ Cooperating agency
status is a major component of agency stakeholder involvement that neither enlarges nor
diminishes the decisionmaking authority of any agency invelved in the NEPA process. This

' ooperating agency status under NEPA is not equivalent to other requirements calling for an agency to engage
another governmental entity in a consultation or coordination process (e.g., Endangered Species Act section 7.
National Historic Preservation Act section 108). Agencies are urged 10 integrate NEPA requirements wiih other
environmental review and consuitation requirements (40 C.F.R. § 1500.2(c)); and reminded that not establishing or
ending cooperating agency status does not satisfy or end those other requirements.

* Memorandum for Heads of Federal Agencies, Subject: Designation of Non-Federal Agencies to be Cooperating
Agencies in Implementing the Procedural Requirements of the National Environmental Policy Act, dated July 28,
1999 Memorandum for Federal NEPA Liaisons, Federal, State, and Local Officials and Other Persons Involved in
the NEPA Process, Subject: Questions and Answers About the NEPA Regulations (NEPA's Forty Most Asked
Questions), dated March 16, 1981, published at 46 Fed. Reg. 18026 (Mar. 23, 1981), as amended.

*E.g.. The National Environmental Policy Act — A Study of its Effectiveness After Twentv-Five Years, CEQ, January
1997
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memo does not expand requirements or responsibilities beyond those found in current laws and
regulations, nor does it require an agency to provide financial assistance to a cooperating agency.

The benefits of enhanced cooperating agency participation in the preparation of NEPA
analyses include: disclosing relevant information early in the analytical process; applying
available technical expertise and staff support; avoiding duplication with other Federal, State,
Tribal and local procedures; and establishing a mechanism for addressing intergovernmental
issues. Other benefits of enhanced cooperating agency participation include fostering intra- and
intergovernmental trust (e.g., partnerships at the community level) and a commeon understanding
and appreciation for various governmental roles in the NEPA process, as well as enhancing
agencies’ ability to adopt environmental documents. It is incumbent on Federal agency officials
to identify as early as practicable in the environmental planning process those Federal, State,
Tribal and local government agencies that have jurisdiction by law and special expertise with
respect to all reasonable alternatives or significant environmental, social or economic impacts
associated with a proposed action that requires NEPA analysis.

The Federal agency responsible for the NEPA analysis should determine whether such
agencies are interested and appear capable of assuming the responsibilities of becoming a
cooperating agency under 40 C.F.R. § 1501.6. Whenever invited F ederal, State, Tribal and local
agencies elect not to become cooperating agencies, they should still be considered for inclusion
in interdisciplinary teams engaged in the NEPA process and on distribution lists for review and
comment on the NEPA documents. Federal agencies declining to accept cooperating agency
status in whole or in part are obligated to respond to the request and provide a copy of their
response to the Council. (40 C.F.R. § 1501.6(c)).

In order to assure that the NEPA process proceeds efficiently, agencies responsible for
NEPA analysis are urged to set time limits, identify milestones, assign responsibilities for
analysis and documentation, specify the scope and detail of the cooperating agency’s
contribution, and establish other appropriate ground-rules-addressing issues such as availability
of pre-decisional information. Agencies are encouraged in appropriate cases to consider
documenting their expectations, roles and responsibilities (e.g., Memorandum of Agreement or
correspondence). Establishing such a relationship neither creates a requirement nor constitutes a
presumption that a lead agency provides financial assistance to a cooperating agency.

Once cooperating agency status has been extended and accepted, circumstances may
arise when it is appropriate for either the lead or cooperating agency to consider ending
cooperating agency status. This Memorandum provides factors to consider when deciding
whether to invite, accept or end cooperating agency status. These factors are neither intended to
be all-inclusive nor a rote test. Each determination should be made on a case-by-case basis
considering all relevant information and factors, including requirements imposed on State, Tribal
and local governments by their governing statutes and authorities. We rely upon you to ensure
the reasoned use of agency discretion and to articulate and document the bases for extending,
declining or ending cooperating agency status. The basis and determination should be included
in the administrative record.
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CEQ regulations do not explicitly discuss cooperating agencies in the context of
Environmental Assessments (EAs) because of the expectation that EAs will normally be brief,
concise documents that would not warrant use of formal cooperating agency status. However,
agencies do at times — particularly in the context of integrating compliance with other
environmental review laws — develop EAs of greater length and complexity than those required
under the CEQ regulations. While we continue to be concemed about needlessly lengthy EAs
(that may, at times, indicate the need to prepare an Environmental Impact Statement (EIS)), we
recognize that there are times when cooperating agencies will be useful in the context of EAs,
For this reason, this guidance is recommended for preparing EAs. However, this guidance does
not change the basic distinction between EISs and EAs set forth in the regulations or prior
guidance.

To measure our progress in addressing the issue of cooperating agency status, by
October 31, 2002 agencies of the Federal government responsible for preparing NEPA analyses
(e.g.. the lead agency) shall provide the first bi-annual report regarding all EISs and EAs begun
during the six-month period between March 1, 2002 and August 31, 2002. This is a periodic
reporting requirement with the next report covering the September 2002 — February 2003 period
due on April 30, 2003. For EISs, the report shall identify: the title; potential cooperating
agencies; agencies invited to participate as cooperating agencies; agencies that requested
cooperating agency status; agencies which accepted cooperating agency status; agencies whose
cooperating agency status ended; and the current status of the EIS. A sample reporting form is at
attachment 2. For EAs, the report shall provide the number of EAs and those involving
cooperating agency(s) as described in attachment 2. States, Tribes, and units of local
governmenis that have received autherity by Federal law to assume the responsibilities for
preparing NEPA analyses are encouraged to comply with these reporting requirements,

If you have any questions concerning this memorandum, please contact Horst G.
Greczmiel, Associate Director for NEPA Oversight at 202-395-5750,
Horst_Greczmiel@ceq.eop.gov, or 202-456-0753 (fax).
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Factors for Determining Whether to Invite, Decline or End Cooperating Agency Status

1. Jurisdiction by law (40 C.F.R. § 1508.15) - for example, agencies with the authority to
grant permits for implementing the action [federal agencies_shall be a cooperating agency
(1501.6); non-federal agencies may be invited (40 C.F.R. § 1508.9)]:

* Does the agency have the authority to approve a proposal or a portion of a

proposal?

* Does the agency have the authority to veto a proposal or a portion of a
proposal?

* Does the agency have the authority to finance a proposal or a portion of a
proposal?

2. Special expertise (40 C.F.R. § 1508.26) - cooperating agency status for specific
purposes linked to special expertise requires more than an interest in a proposed action
[federal and non-federal agencies may be requested (40 C.F.R. §§ 1501.6 & 1508.5)]:
* Does the cooperating agency have the expertise needed to help the lead agency
meet a statutory responsibility?
» Does the cooperating agency have the expertise developed to carry out an
agency mission?
* Does the cooperating agency have the related program expertise or
experience? o
» Does the cooperating agency have the sxpertise regarding the proposed
actions’ relationship to the objectives of regional, State and local land use
plans, policies and controls (1502.16(c))?

3. Do the agencies understand what cooperating agency status means and can they legally
enter into an agreement to be cooperating agency?

4. Can the cooperating agency participate during scoping and/or throughout the
preparation of the analysis and documentation as necessary and meet milestones
established for completing the process?

5. Can the cooperating agency, in a timely manner, aid in:
» identifying significant environmental issues [including aspects of the hurnan
environment (40 C.F.R. § 1508.14), including natural, social, economic,
energy, urban quality, historic and cultural issues (40 C.F.R. § 1502.16)]?
* eliminating minor issues from further study? '
identifying issues previously the subject of environmental review or study?
* identifying the proposed actions’ relationship to the objectives of regional,
State and local land use plans, policies and controls (1502.16(c))?
(40 CF.R. §§ 1501.1(d) and 1501.7)

6. Can the cooperating agency assist in preparing portions of the review and analysis and
resolving significant environmental issues to support scheduling and critical milestones?

Attachment 1 Page 1



8. CA unwilling or unable to accept the lead agency's decisionmaking authority regarding the scope of the
analysis, including authority to define the purpose and need for the proposed action or to develop
information/analysis of altematives they favor and disfavor.

9. Agency unable or unwilling to provide datz and rationale underlying the analyses orassessment of
alternatives.

10. Agency releases predecisional information (including working drafts) in 2 manner that undermines or
circumvents the agreement to work cooperatively befare publishing draft or final analyses and
documents.

11. Agency consistently misrepresents the process or the findings presented in the analysis and
documentation.

12. Other. Identify the other:

Environmental Assessments:

Total

Number of EAs started during the reporting period

Number of EAs invelving potential CAs

Number of EAs where agencies were invited to participate

Number of EAs where agencies requested CA status

Number of EAs where a2 CA status was not initiated or was ended for
the reasons identified

Number of EAs involving CAs begun and ongoing during the
reporting period '

Number of EAs involving CAs begun and completed during the
reporting peried
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Sample Report to the Council on Environmental Quality
on Cooperating Agency (CA) Status
March 1, 2002 to August 31, 2002

L Environmental Impact Statements:
1. 2. ete.
EIS (Title of EIS)
Potential CA (Name of potential CA)
Invited CA (Name of potential CA

and basis — identify the
Jjurisdiction by law or
Special expertise)

Agency Requesting CA (Name of potential CA
Status and basis — identify the

jurisdiction by law or
special expertise)

CAs (Name of CA engaged in

the EIS)

CA Status not Initiated or | (e.g., name of agency —
Ended reason status was not

initiated or was ended —
see examples listed below

Status of EIS (e.g., begun on mm/dd/yy;

DEIS published
mm/dd/yy; FEIS
published mm/dd/yy;
ROD published
mm/dd/yy)

Examples of reasons CA status was not initiated or why it ended:

1.

2
3

Lack of special expertise - identify the expertise sought by the lead agency and/or offered by the
potential cooperating agency).

State, Tribal or local entity lacks authority to enter into an agreement to be a CA.

Potential CA unable to agree to participate during scoping and/or throughout the preparation of the
analysis and documentation as necessary and meet milestones established for completing the process.
Potential or active CA unable or unwilling to identify significant issues, eliminate minor issues, identify
Issues previously studied, or identify conflicts with the objectives of regional, State and local land use
plans, policies and controls in a timely manner.

Potential or active CA unable or unwilling to assist in preparing portions of the review and analysis and
resolving significant environmental issues in a timely manner,

Potential or active CA unable or unwilling to provide resources to support scheduling and critical
milestones. )

Agency unable or unwilling to consistently participate in meetings or respond in a timely fashion after
adequate time for review of documents, issues and analyses,
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7. Can the cooperating agency provide resources to support scheduling and critical
milestones such as:

* personnel? Consider all forms of assistance (e.g., data gathering; surveying;
compilation; research.

* expertise? This includes technical or subject matter expertise.

* funding? Exampies include funding for personnel, travel and studies.
Normally, the cooperating agency will provide the funding; to the extent
available funds permit, the lead agency shall fund or include in budger
requests funding for an-analyses the lead agency requests from cooperating
agencies. Alternatives to travel, such as telephonic or video conferencing,
should be considered especially when funding constrains participation.

* models and databases? Consider consistency and compatibility with lead and
other cooperating agencies’ methodologies.

= facilities, equipment and other services? Thus type of support is especiaily
relevant for smaller governmental entities with limited budgets.

8. Does the agency provide adequate lead-time for review and do the other agencies
provide adequate time for review of documents, issues and analyses? For example, are
either the lead or cooperating agencies unable or unwilling to consistently participate in
meetings in a timely fashion after adequate time for review of docgments, issues and
analyses? :

9. Can the cooperating agency(s) accept the lead agency's final decisionm aking authority
regarding the scope of the analysis, including authority to define the purpose and need for
the proposed action? For example, is an agency unable or unwilling to develop
information/analysis of alternatives they favor and disfavor?

10. Are the agency(s) able and willing to provide data and rationale underlying the
analyses or assessment of alternatives?

11. Does the agency release predecisional information (including working drafts) in a
manner that undermines or circumvents the agreement to work cooperatively before
publishing draft or final analyses and documents? Disagreeing with the published draft or
final analysis should not be a ground for ending coaperating status. Agencies must be
alert to situations where state law requires release of information.

12. Does the agency consistently misrepresent the process or the findings presented in the
analysis and documientation?

The factors provided for extending cooperating agency status are not mtended to be all-
inclusive. Moreover, satisfying all the factors is not required and satisfying one may be
sufficient. Each determination should be made on a case-by-case basis considering all
relevant information and factors.
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Department of the Interior
DEPARTMENTAL MANUAL
Part 516 National Environmental
Environmental Quality Policy Act of 1969

Protection and Enhancement
Chapter 1 of Environmental Quality 516 DM 1.1

1.1 Purpose. This Chapter establishes the Department's policies complying with Title 1
of the National Environmental Policy Act of 1969, as amended (42 U.S.C.
4321-4347) (NEPA); Section 2 of Executive Order 11514, Protection and
Enhancement of Environmental Quality, as amended by Executive Order 11991,
and the regulations of the Council on Environmental Quality (CEQ) implementing the
procedural provisions of NEPA (40 CFR 1500-1508).

1.2 Policy. lItis the policy of the Department:

A. To provide leadership in protecting and enhancing those aspects of the quality of
the Nation's environment which relate to or may be affected by the Department's
policies, goals, programs, plans, or functions in furtherance of national
environmental policy;

B. To use all practicable means, consistent with other essential considerations of
national policy, to improve, coordinate, and direct its policies, plans, functions,
programs, and resources in furtherance of national environmental goals;

C. To interpret and administer, to the fullest extent possible, the policies,
regulations, and public laws of the United States administered by the Department in
accordance with the policies of NEPA,;

D. To consider and give important weight to environmental factors, along with other
essential considerations, in developing proposals and making decisions in order to
achieve a proper balance between the development and utilization of natural,
cultural, and human resources and the protection and enhancement of
environmental quality;

E. To consult, coordinate, and cooperate with other Federal agencies and State,
local, and Indian tribal governments in the development and implementation of the
Department's plans and programs affecting environmental quality and, in turn, to
provide to the fullest extent practicable, these entities with information concerning
the environmental impacts of their own plans and programs;

3/18/80 #2244
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F. To provide, to the fullest extent practicable, timely information to the public to
better assist in understanding Departmental plans and programs affecting
environmental quality and to facilitate their involvement in the development of
such plans and programs; and

G. To cooperate with and assist the CEQ.

1.3 General Responsibilities. The following responsibilities reflect the Secretary’s
decision that the officials responsible for making program decisions are also
responsible for taking the requirements of NEPA into account in those decisions
and will be held accountable for that responsibility:

A. Assistant Secretary--Policy, Budget and Administration.
(1) Is the Department's focal point on NEPA matters and is responsible for
overseeing the Department's implementation of NEPA.
(2) Serves as the Department's principal contact with the CEQ.
(3) Assigns to the Director, Office of Environmental Project Review, the
responsibilities outlined for that Office in this Part.
B. Solicitor. Is responsible for providing legal advice in the Department's
compliance with NEPA.
C. Assistant Secretaries.

(1) Are responsible for compliance with NEPA, E.O. 11514, as amended, the
CEQ regulations, and this Part for bureaus and offices under their jurisdiction.
(2) Willinsure that, to the fullest extent possible, the policies, regulations, and
public laws of the United States administered under their jurisdiction are
interpreted and administered in accordance with the policies of NEPA.




C. Heads of Bureaus and Offices.

(1) Must comply with the provisions of NEPA, E.O. 11514, as
amended, the CEQ regulations and this Part.

(2) Will interpret and administer, to the fullest extent possible, the
policies, regulations, and public laws of the United States
administered under their jurisdiction in accordance with the policies
of NEPA.

(3) Will continue to review their statutory authorities, administrative
regulations, policies, programs, and procedures, including those
related to loans, grants, contracts, leases, licenses, or permits, in
order to identify any deficiencies or inconsistencies therein which
prohibit or limit full compliance with the intent, purpose, and
provisions of NEPA and, in consultation with  the Solicitor and the
Legislative Counsel, shall take or recommend, as appropriate,
corrective actions as may be necessary to bring these authorities
and policies into conformance with the intent, purpose, and
procedures of NEPA.

(4) Will monitor, evaluate, and control on a continuing basis their
activities so as to protect and enhance the quality of the
environment. Such activities will include those directed to
controlling pollution and enhancing the environment and designed
to accomplish other program objectives which may affect the quality
of the environment. They will develop programs and measures to
protect and enhance environmental quality and assess progress in
meeting the specific objectives of such activities as they affect the
guality of the environment.

1.4 Consideration of Environmental Values.

A. In Departmental Management.

(1) In the management of the natural, cultural, and human resources under its
jurisdiction, the Department must consider and balance a wide range of
economic, environmental, and social objectives at the local, regional,
national, and international levels, not all of which are quantifiable in
comparable terms. In considering and balancing these objectives,
Departmental plans, proposals, and decisions often require recognition of
complements and resolution of conflicts among interrelated uses of these
natural, cultural, and human resources within technological, budgetary, and
legal constraints.

(2) Departmental project reports, program proposals, issue papers, and other
decision documents must carefully analyze the various objectives,
resources, and constraints, and comprehensively and objectively evaluate
the advantages and disadvantages of the proposed actions and their
reasonable alternatives. Where appropriate, these documents will utilize
and reference supporting and underlying economic, environmental, and
other analyses,




(3) The underlying environmental analyses will factually, objectively, and
comprehensively analyze the environmental effects of proposed actions and
their reasonable alternatives. They will systematically analyze the
environmental impacts of alternatives, and particularly those alternatives
and measures which would reduce, mitigate or prevent adverse
environmental impacts or which would enhance environmental quality.
However, such an environmental analysis is not, in and of itself, a program
proposal or the decision document, is not a justification of a proposal, and
will not support or deprecate the overall merits of a proposal or its various
alternatives.

B. In Internally Initiated Proposals. Officials responsible for development or
conduct of planning and decision making systems within the Department
shall incorporate to the maximum extent necessary environmental planning
as an integral part of these systems in order to insure that environmental
values and impacts are fully considered and in order to facilitate any
necessary documentation of those considerations.

C. In Externally Initiated Proposals. Officials responsible for development or
conduct of loan, grant, contract, lease, license, permit, or other externally
initiated activities shall require applicants, to the extent necessary and
practicable, to provide environmental information, analyses, and reports as
an integral part of their applications. This will serve to encourage applicants
to incorporate environmental considerations into their planning processes as
well as provide the Department with necessary information to meet its own
environmental responsibilities.

1.5 Consultation, Coordination, and Cooperation with Other Agencies and
Organizations.
A. Departmental Plans and Programs.

(1) Officials responsible for planning or implementing Departmental plans
and programs will develop and utilize procedures to consult,
coordinate, and cooperate with relevant State, local, and Indian tribal
governments; other bureaus and Federal agencies; and public and
private organizations and individuals concerning the environmental
effects of these plans and programs on their jurisdictions or interests.

(2) Bureaus and offices will utilize, to the maximum extent possible,
existing notification, coordination and review mechanisms established
by the Office of Management and Budget, the Water Resources
Council, and CEQ. However, use of these mechanisms must not be a
substitute for early and positive consultation, coordination, and
cooperation with others, especially State, local, and Indian tribal
governments.

B. Other Departmental Activities.

(1) Technical assistance, advice, data, and information useful in restoring,

maintaining, and enhancing the quality of the environment will be made




available to other Federal agencies, State, local, and Indian tribal
governments, institutions, and individuals as appropriate.

(2) Information regarding existing or potential environmental problems and
control methods developed as a part of research, development,
demonstration, test, or evaluation activities will be made available to
other Federal agencies, State, local, and Indian tribal governments,
institutions and other entities as appropriate.

(3) Recognizing the worldwide and long-range character of environmental
problems, where consistent with the foreign policy of the United States
appropriate support will be made available to initiatives, resolutions,
and programs designed to maximize international cooperation in
anticipating and preventing a decline in the quality of the world
environment.

C. Plans and Programs of Other Agencies and Organizations

(1) Officials responsible for protecting, conserving, developing, or
managing resources under the Department's jurisdiction shall
coordinate and cooperate with State, local, and Indian tribal
governments, other bureaus and Federal agencies, and public and
private organizations and individuals, and provide them with timely
information concerning the environmental effects of these entities'
plans and programs.

(2) Bureaus and offices are encouraged to participate early in the planning
processes of other agencies and organizations in order to insure full
cooperation with and understanding of the Department's programs and
interests in natural, cultural, and human resources.

(3) Bureaus and offices will utilize to the fullest extent possible, existing

Departmental review mechanisms to avoid unnecessary duplication of

effort and to avoid confusion by other organizations.

1.6 Public Involvement. Bureaus and offices, in consultation with the Office of
Public Affairs, will develop and utilize procedures to insure the fullest
practicable provision of timely public information and understanding of their
plans and programs with environmental impact including information on the
environmental impacts of alternative courses of action. These procedures will
include, wherever appropriate, provision for public meetings or hearings in
order to obtain the views of interested parties. Bureaus and offices will also
encourage State and local agencies and Indian tribal governments to adopt
similar procedures for informing the public concerning their activities affecting
the quality of the environment. (See also 301 DM 2.)

1.7 Mandate.

A. This Part provides Department-wide instructions for complying with NEPA
and Executive Orders 11514, as amended by 11991 (Protection and
Enhancement of Environmental Quality) and 12114 (Environmental
Effects Abroad of Major Federal Actions).

B. The Department hereby adopts the regulations of the CEQ implementing
the procedural provisions of NEPA (Sec. 102(2)(C) except where
compliance would be inconsistent with other statutory requirements. In the




case of any apparent discrepancies between these procedures and the
mandatory provisions of the CEQ regulations the regulations shall govern.
. Instructions supplementing the CEQ regulations are provided in Chapters
2-7 of this Part. Citations in brackets refer to the CEQ regulations.
Instructions specific to each bureau are appended to Chapter 6. In
addition, bureaus may prepare a handbook(s) or other technical guidance
for their personnel on how to apply this Part to principal programs.

. Instructions implementing Executive Order 12114 will be provided in
Chapter 8.



Department of the Interior
DEPARTMENTAL MANUAL
Part 516 National Environmental

Environmental Quality Policy Act of 1969

Chapter 2 Initiating the NEPA Process 516 DM 2.1

2.1 Purpose. This Chapter provides supplementary instructions for implementing
those portions of the CEQ regulations pertaining to initiating the NEPA process.

2.2 Apply NEPA Early (1501.2).

A.

Bureaus will initiate early consultation and coordination with other bureaus
and any Federal agency which has jurisdiction by law or special expertise
with respect to any environmental impact involved, and with appropriate
Federal, State, local and Indian tribal agencies authorized to develop and
enforce environmental standards.

Bureaus will also consult early with interested private parties and
organizations, including when the Bureau's own involvement is reasonably
foreseeable in a private or non-Federal application.

Bureaus will revise or amend program regulations or directives to insure that
private or non-Federal applicants are informed of any environmental
information required to be included in their applications and of any
consultation with other Federal agencies, and State, local or Indian tribal
governments required prior to making the application. A list of these
regulations or directives will be included in each Bureau Appendix to Chapter
6.

2.3 Whether to Prepare an EIS (1501.4).

A. Categorical Exclusions (CX) (1508.4).

(1) The following criteria will be used to determine actions to be
categorically excluded from the NEPA process: (a) The action or
group of actions would have no significant effect on the quality of
the human environment; and (b) The action or group of actions
would not involve unresolved conflicts concerning alternative uses
of available resources.

(2) Based on the above criteria, the classes of actions listed in
Appendix 1 to this Chapter are categorically excluded,
Department-wide, from the NEPA process. A list of CX specific to
Bureau programs will be included in each Bureau Appendix to
Chapter 6.

(3) The exceptions listed in Appendix 2 to this Chapter apply to
individual actions within CX. Environmental documents must be
prepared for any actions involving these exceptions.
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(4) Notwithstanding the criteria, exclusions and exceptions above,
extraordinary circumstances may dictate or a responsible
Departmental or Bureau official may decide to prepare an
environmental document.

B. Environmental Assessment (EA) (1508.9). See 516 DM 3.

C. Einding of No Significant Impact (FONSI) (1508.13). A FONSI will be
prepared as separate covering document based upon a review of an
EA. Accordingly, the  words include(d) in Section 1508.13 should be
interpreted as attach(ed).

D. Notice of Intent (NOI) (1508.22)". A NOI will be prepared as soon as
practicable after a decision to prepare an environmental impact statement
and shall be published in the Federal Register, with a copy to the Office of
Environmental Project Review, and made available to the affected public
in accordance with Section 1506.6. Publication of a NOI may be delayed if
there is proposed to be more than three (3) months between the decision
to prepare an environmental impact statement and the time preparation is
actually initiated. The Office of Environmental Project Review will
periodically publish a consolidated list of these notices in the Federal
Register.

E. Environmental impact Statement (EIS) (1508.11). See 516 DM 4.
Decisions/actions which would normally require the preparation of an EIS
will be identified in each Bureau Appendix to Chapter 6.

2.4 Lead Agencies (1501.5).

A. The Assistant Secretary-Policy, Budget and Administration will
designate lead Bureaus within the Department when Bureaus under
more than one Assistant Secretary are involved and will represent the
Department in consultations with CEQ or other Federal agencies in the
resolution of lead agency determinations.

B. Bureaus will inform the Office of Environmental Project Review of any
agreements to assume lead agency status.

C. A non-Federal agency will not be designated as a joint lead agency
unless it has a duty to comply with a local or State EIS requirement
that is comparable to a NEPA statement. Any non-Federal agency may
be a cooperating agency by agreement. Bureaus will consult with the
Solicitor's Office in cases where such non-Federal agencies are also
applicants before the Department to determine relative
lead/cooperating agency responsibilities.

2.5 Cooperating Agencies (1501.6).

A. The Office of Environmental Project Review will assist Bureaus and
coordinate requests from non-Interior agencies in determining
cooperating agencies.

B. Bureaus will inform the Office of Environmental Project Review of any
agreements to assume cooperating agency status or any declinations
pursuant to Section 1501.6(c).

2.6 Scoping (1501.7).




A. The invitation requirement in Section 1501.7(a)(1) may be satisfied by
including such an invitation in the NOI.
B. If a scoping meeting is held, consensus is desirable; however, the lead
agency is ultimately responsible for the scope of an EIS.
2.7 Time Limits (1501.8). When time limits are established they should reflect the
availability of personnel and funds.



Department of the Interior
DEPARTMENTAL MANUAL
Part 516 National Environmental

Environmental Quality Policy Act of 1969

Chapter 3

Environmental Assessments 516 DM 3.1

3.1 Purpose. This Chapter provides supplementary instructions for implementing
those portions of the CEQ regulations pertaining to environmental
assessments (EA).

3.2 When

to Prepare (1501.3).

A.

3.3 Public

An EA will be prepared for all actions, except those covered by a
categorical exclusion, covered sufficiently by an earlier environmental
document, or for those actions for which a decision has already been
made to prepare an EIS. The purpose of such an EA is to allow the
responsible official to determine whether to prepare an EIS.

. In addition, an EA may be prepared on any action at any time in order

to assist in planning and decision making.

Involvement.

A.

B.

Public notification must be provided and, where appropriate, the public
involved in the EA process (1506.6).
The scoping process may be applied to an EA (1501.7).

3.4 Content.

A.

D.

At a minimum, an EA will include brief discussions of the need for the
proposal, of alternatives as required by Section 102(2)(E) of NEPA, of
the environmental impacts of the proposed action and such
alternatives, and a listing of agencies and persons consulted
(1508.9(b)).

In addition, an EA may be expanded to describe the proposal, a
broader range of alternatives, and proposed mitigation measures if this
facilitates planning and decision making.

. The level of detail and depth of impact analysis should normally be

limited to that needed to determine whether there are significant
environmental effects.

An EA will contain objective analyses which support its environmental
impact conclusions. It will not, in and of itself, conclude whether or not
an EIS will be prepared. This conclusion will be made upon review of
the EA by the responsible official and documented in either a NOI or
FONSI.
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3.5 Format.

A. An EA may be prepared in any format useful to facilitate planning and
decision making.

B. An EA may be combined with any other planning or decision making
document; however, that portion which analyzes the environmental
impacts of the proposal and alternatives will be clearly and separately
identified and not spread throughout or interwoven into other sections
of the document.

3.6 Adoption.

A. An EA prepared for a proposal before the Department by another
agency, entity or person, including an applicant, may be adopted if,
upon independent evaluation by the responsible official, it is found to
comply with this Chapter and relevant provisions of the CEQ
regulations.

B. When appropriate and efficient, a responsible official may augment
such an EA when it is essentially but not entirely in compliance in order
to make it so.

C. If such an EA or augmented EA is adopted, the responsible official
must prepare his/her own NO1 or FONSI which also acknowledges the
origin of the EA and takes full responsibility for its scope and content.



Department of the Interior
DEPARTMENTAL MANUAL
Part 516 National Environmental
Environmental Quality Policy Act of 1969

Chapter 4 Environmental Impact Statements 516 DM 4.1

4.1 Purpose. This Chapter provides supplementary instructions for implementing those
portions of the CEQ regulations pertaining to environmental impact statements (EIS).

4.2 Statutory Requirements (1502.3). NEPA requires that an EIS be prepared by the
responsible Federal official. This official is normally the lowest-level official who has
overall responsibility for formulating, reviewing, or proposing an action or, alternatively,
has been delegated the authority or responsibility to develop, approve, or adopt a
proposal or action. Preparation at this level will insure that the NEPA process will be
incorporated into the planning process and that the EIS will accompany the proposal
through existing review processes.

4.3 Timing (1502.5).

A. The feasibility analysis (go/no-go) stage, at which time an EIS is to be
completed, is to be interpreted as the stage prior to the first point of major
commitment to the proposal. For example, this would normally be at the
authorization stage for proposals requiring Congressional authorization, the
location or corridor stage for transportation, transmission, and communication
projects, and the leasing stage for mineral resources proposals.

B. An EIS need not be commenced until an application is essentially complete;
e.g., any required environmental information is submitted, any consultation
required with other agencies has been conducted, and any required advance
funding is paid by the applicant.

4.4 Page Limits (1502.7). Where the text of an EIS for a complex proposal or group of
proposals appears to require more than the normally prescribed limit of 300 pages,
bureaus will insure that the length of such statements is no greater than necessary to
comply with NEPA, the CEQ regulations, and this Chapter.

4.5 Supplemental Statements (1502.9).

A. Supplements are only required if such changes in the proposed action or
alternatives, new circumstances, or resultant significant effects are not
adequately analyzed in the previously prepared EIS.

B. A bureau and/or the appropriate program Assistant Secretary will consult with
the Office of Environmental Project Review and the Office of the Solicitor
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prior to proposing to CEQ to prepare a final supplement without preparing an
intervening draft.

C. If, after a decision has been made based on a final EIS, a described proposal
is further defined or modified and if its changed effects are minor or still within
the scope of the earlier EIS, an EA and FONSI may be prepared for
subsequent decisions rather than a supplement.

4.6 Format (1502.10).

A. Proposed departures from the standard format described in the CEQ
regulations and this Chapter must be approved by the Office of Environmental
Project Review.

B. The section listing the preparers of the EIS will also include other sources of
information, including a bibliography or list of cited references, when
appropriate.

C. The section listing the distribution of the EIS will also briefly describe the
consultation and public involvement processes utilized in planning the
proposal and in preparing the EIS, if this information is not discussed
elsewhere in the document.

D. If CEQ's standard format is not used or if the EIS is combined with another
planning or decision making document, the section which analyzes the
environmental consequences of the proposal and its alternatives will be
clearly and separately identified and not interwoven into other portions of or
spread throughout the document.

4.7 Cover Sheet (1502.11). The cover sheet will also indicate whether the EIS is
intended to serve any other environmental review or consultation requirements pursuant
to Section 1502.25.

4.8 Summary (1502. 12). The emphasis in the summary should be on those
considerations, controversies, and issues which significantly affect the quality of the
human environment.

4.9 Purpose and Need (1502.13). This section may introduce a number of factors,
including economic and technical considerations and Departmental or bureau statutory
missions, which may be beyond the scope of the EIS. Care should be taken to insure an
objective presentation and not a justification.

4.10 Alternatives Including the Proposed Action (1502.14).
A. As a general rule, the following guidance will apply:

(1) For internally initiated proposals; i.e., for those cases where the
Department conducts or controls the planning process, both the draft
and final EIS shall identify the bureaus' proposed action.

(2) For externally initiated proposals; i.e., for those cases where the
Department is reacting to an application or similar request, the draft
and final EIS shall identify the applicant's proposed action and the
bureau's preferred alternative unless another law prohibits such an




expression (3) Proposed departures from this guidance must be
approved by the Office of Environmental Project Review and the Office
of the Solicitor.

B. Mitigation measures are not necessarily independent of the proposed action
and its alternatives and should be incorporated into and analyzed as a part of
the proposal and appropriate alternatives. Where appropriate, major
mitigation measures may be identified and analyzed as separate alternatives
in and of themselves where the environmental consequences are distinct and
significant enough to warrant separate evaluation.

4.11 Appendix (1502.18). If an EIS is intended to serve other environmental review
or consultation requirements pursuant to Section 1502.25, any more detailed
information needed to comply with these requirements may be included as an appendix.

4.12 Incorporation by Reference (1502.21). Citations of specific topics will include
the pertinent page numbers. All literature references win be listed in the bibliography.

4.13 Incomplete or Unavailable Information (1502.22). The references to overall
costs in this section are not limited to market costs, but include other costs to society
such as social costs due to delay.




4.14 Methodology and Scientific Accuracy (1502.24). Conclusions about
environmental effects will be preceded by an analysis that supports that
conclusion unless explicit reference by footnote is made to other supporting
documentation that is readily available to the public.

4.15 Environmental Review and Consultation Requirements  (1502.25).

A. Alist of related environmental review and consultation requirements is
available from the Office of Environmental Project Review.

B. If the EIS is intended to serve as the vehicle to fully or partially comply
with any of these requirements, the associated analyses, studies, or
surveys will be identified as such and discussed in the text of the EIS
and the cover sheet will so indicate. Any supporting analyses or
reports will be referenced or included as an appendix and shall be sent
to reviewing agencies as appropriate in accordance with applicable
regulations or procedures.

4.16 Inviting Comments (1503.1).

A. Comments from State agencies will be requested through procedures
established by the Governor pursuant to Executive Order 12372, and
may be requested from local agencies through these procedures to the
extent that they include the affected local jurisdictions. See 511DM.

B. When the proposed action may affect the environment of an Indian
reservation, comments will be requested from the Indian tribe through
the tribal governing body, unless the tribal governing body has
designated an alternate review process.

4.17 Response to Comments (1503.4).

A. Preparation of a final EIS need not be delayed in those cases where a
Federal agency, from which comments are required to be obtained
(1503.1(a)(1)), does not comment within the prescribed time period.
Informal attempts will be made to determine the status of any such
comments and every reasonable attempt should be made to include
the comments and a response in the final EIS.

B. When other commentary are late, their comments should be included
in the final EIS to the extent practicable.

C. For those EISs requiring the approval of the Assistant Secretary -
Policy, Budget and Administration pursuant to 516 DM 6.3, bureaus
will consult with the Office of Environmental Project Review when they
propose to prepare an abbreviated final EIS (1503.4(c)).

4.18 Elimination of Duplication with State and Local Procedures (1506.2).
Bureaus will incorporate in their appropriate program regulations provisions for
the preparation of an EIS by a State agency to the extent authorized in Section
102(2XD) of NEPA. Eligible programs are listed in Appendix | to this Chapter.




4.19 Combining Documents (1506.4). See 516 DM 4.6D.

4.20 Departmental Responsibility (1506.5). Following the responsible official's
preparation or independent evaluation of and assumption of responsibility for an
environmental document, an applicant may print it provided the applicant is
bearing the cost of the document pursuant to other laws.

4.21 Public Involvement (1506.6). See 516 DM 1.6 and 301 DM 2.

4.22 Further Guidance (1506.7). The Office of Environmental Project Review
may provide further guidance concerning NEPA pursuant to its organizational
responsibilities (110 DM 22) and through supplemental directives (381 DM 4.5B).

4.23 Proposals for Legislation (1506.8). The Legislative Counsel in consultation
with the Office of Environmental Project Review, shall:

A. ldentify in the annual submittal to OMB of the Department's proposed
legislative program any requirements for and the status of any
environmental

B. When required, insure that a legislative EIS is included as a part of the
formal transmittal of a legislative proposal to the Congress.

4.24 Time Periods (1506.10).

A. The minimum review period for a draft EIS will be sixty (60) days from

the date of transmittal to the Environmental Protection Agency.

For those EISs requiring the approval of the Assistant Secretary - Policy, Budget
and Administration pursuant to 516 DM 6.3, the Office of Environmental Project
Review will be responsible for consulting with the Environmental Protection
Agency and/or CEQ about any proposed reductions in time periods or any
extensions of time periods proposed by those agencies
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DEPARTMENTAL MANUAL
Part 516 National Environmental

Environmental Quality Policy Act of 1969

Chapter 5

Relationship to Decisionmaking 516 DM 5.1

5.1 Purpose. This Chapter provides supplementary instructions for implementing those
portions of the CEQ regulations pertaining to decision making..

5.2 Predecision Referrals to CEQ (1504.3).

A.

Upon receipt of advice that another Federal agency intends to refer a
Departmental matter to CEQ, the lead bureau will immediately meet with that
Federal agency to attempt to resolve the issues raised and expeditiously
notify its Assistant Secretary and the Office of Environmental Project Review.
Upon any referral of a Departmental matter to CEQ by another Federal
agency, the Office of Environmental Project Review will be responsible for
coordinating the Department's position.

5.3 Decision making Procedures (1505.1).

A.

Procedures for decisions by the Secretary/Under Secretary are specified in
301 DM 1. Assistant Secretaries should follow a similar process when an
environmental document accompanies a proposal for their decision.

. Bureaus will incorporate in their formal decision making procedures and

NEPA handbooks provisions for consideration of environmental factors and
relevant environmental documents. The major decision points for principal
programs likely to have significant environmental effects will be identified in
the Bureau Appendix to Chapter 6.

Relevant environmental documents including supplements, will be included
as part of the record in formal rulemaking or adjudicatory proceedings.
Relevant environmental documents comments, and responses will
accompany proposals through existing review processes so that
Departmental officials use them in making decisions.

The decision maker will consider the environmental impacts of the
alternatives described in any relevant environmental document and the range
of these alternatives must encompass the alternatives considered by the
decision maker.

5.4 Record of Decision (1505-2).

A. Any decision documents prepared pursuant to 301 DM 1 for proposals
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involving an EIS may incorporate all appropriate provisions of Section
1505.2(b) and (c).

B. If a decision document incorporating these provisions is made available to
the public following a-decision, it will serve the purpose of a record of
decision.

5.5 implementing the Decision (1505.3). The terms 11monitoring” and "conditions” will
be interpreted as being related to factors affecting the quality of the human
environment.

5.6 Limitations on Actions (1506.1). A bureau will notify its Assistant secretary, the
Solicitor, and the Office of Environmental Project Review of any situations described in
Section 1506.1(b).

5.7 Timing of Actions (1506.10). For those EISs requiring the approval of the Assistant
Secretary--Policy, Budget and Administration pursuant to 516 DM 6.3, the responsible
official will consult with the Office of Environmental Project Review before making any

request for reducing the time period before a decision or action.

5.8 Emergencies (1506.11). In the event of an unanticipated emergency situation, a
bureau will immediately take any necessary action to prevent or reduce risks to public
health or safety or serious resource losses and then expeditiously consult with its
Assistant Secretary, the Solicitor, and the Office of Environmental Project Review about
compliance with NEPA. The Office of Environmental Project Review and the bureau will
jointly be responsible for consulting with CEQ.
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Chapter 6

Managing the NEPA Process 516 DM 1.1

6.1 Purpose. This Chapter provides supplementary instructions for implementing those
provisions of the CEQ regulations pertaining to procedures for implementing and
managing the NEPA process.

6.2 Organization for Environmental Quality.

A.

Office of Environmental Project Review. The Director, Office of
Environmental Project Review, reporting to the Assistant Secretary--Policy,
Budget and Administration (PBA), is responsible for providing advice and
assistance to the Department on matters pertaining to environmental quality
and for overseeing and coordinating the Departments compliance with NEPA,
E.O. 11514, the CEQ regulations, and this Part. (See also 110 DM 22.)
Bureaus and Offices. Heads of bureaus and offices will designate
organizational elements or individuals, as appropriate, at headquarters and
regional levels to be responsible for overseeing matters pertaining to the
environmental effects of the bureaus plans and programs. The individuals
assigned these responsibilities should have management experience or
potential, understand the bureau's planning and decision making processes,
and be well trained in environmental matters, including the Department's
policies and procedures so that their advice has significance in the bureau's
planning and decisions. These organizational elements will be identified in
the Bureau Appendix to this Chapter.

6.3 Approval of EISs.

A.

|o0

A program Assistant Secretary is authorized to approve an EIS in those
cases where the responsibility for the decision for which the EIS has been
prepared rests with the Assistant Secretary or below. The Assistant Secretary
may further assign the authority to approve the EIS if he or she chooses. The
Assistant Secretary--PBA will make certain that each program Assistant
Secretary has adequate safeguards to assure that the EISs comply with
NEPA, the CEQ regulations, and the Departmental Manual.

The Assistant Secretary--PBA is authorized to approve an EIS in those cases
where the decision-for which the EIS has been prepared will occur at a level
in the Department above an individual program Assistant Secretary.

6.4 List of Specific Compliance Responsibilities.
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A. Bureaus and offices shall:
(1) Prepare NEPA handbooks providing guidance on how to implement
NEPA in principal program areas.
(2) Prepare program regulations or directives for applicants.
(3) Propose categorical exclusions.
(4) Prepare and approve EAs.
(5) Decide whether to prepare an EIS.
(6) Prepare and publish NOIs and FONSI.
(7) Prepare and, when assigned, approve EISs.
B. Assistant Secretaries shall:
(1) Approve bureau handbooks.
(2) Approve regulations or directives for applicants.
(3) Approve categorical exclusions.
(4) Approve EISs pursuant to 516 DM 6.3.
C. The Assistant Secretary--Policies Budget and Administration shall:
(1) Concur with regulations or directives for applicants.
(2) Concur with categorical exclusions.
(3) Approve EISs pursuant to 516 DM 6.3.

6.5 Bureau Requirements.
A. Requirements specific to bureaus appear as appendices to this Chapter and
include the following:
(1) Identification of officials and organizational elements responsible for
NEPA compliance (516 DM 6.2B).
(2) List of program regulations or directives which provide information to
applicants (516 DM 2.2B).
(3) Identification of major decision points in principal programs (516 DM 5.3B)
for which an EIS is normally prepared (516 DM 2.3E).
(4) List of categorical exclusions (516 DM 2.3A).
B. Appendices are attached for the following bureaus:
(1) Fish and Wildlife Service (Appendix 1).
(2) Geological Survey (Appendix 2).
(3) Heritage Conservation and Recreation Service (Appendix 3).
(4) Bureau of Indian Affairs (Appendix 4).
(5) Bureau of Land Management (Appendix 5).
(6) Bureau of Mines (Appendix 6).
(7) National Park Service (Appendix 7)
(8) Office of Surface Mining (Appendix 8).
(9) Water and Power Resources Service (Appendix 9).
C. The Office of the Secretary and other Departmental Offices do not have
separate appendices, but must comply with this Part and will consult with the
Office of Environmental Project Review about compliance activities

6.6 Information About the NEPA Process. The Office of Environmental Project Review




will publish periodically a Departmental list of contacts where information about the
NEPA process and the status of EISs may be obtained.
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Review of Environmental Statements
Chapter 7 Prepared by Other Federal Agencies 516 DM 7.1

7.1 Purpose. These procedures are to implement the policy and directives of Section
102(2)(C) of the National Environmental Policy Act of 1969 (P.L. 91-190, 83 Stat. 852,
January 1, 1970); Section 2(f) of Executive Order No. 11514 (March 5, 1970); the
Guidelines issued by the Council on Environmental Quality (36 F.R. 7724, April 23,
1971); Bulletin No. 72-6 of the Office of Management and Budget (September 14,
1971);.and provide guidance to bureaus and offices of the Department in the review of
environmental statements prepared by and for other Federal agencies.

7.2 Policy. The Department considers it a priority responsibility to provide competent
and timely review comments on environmental statements prepared by other Federal
agencies for their major actions which significantly affect the quality of the human
environment. These reviews are predicated on the Department's jurisdiction by law or
special expertise with respect to the environmental impact involved and shall provide
constructive comments to other Federal agencies to assist them in meeting their
environmental responsibilities.

7.3 Responsibilities.
A. The Assistant Secretary - Program Policy:

(1) Shall be the Department's contact point for the receipt of requests for
reviews of draft and final environmental statements prepared by or for
other Federal agencies;

(2) Shall determine whether such review requests are to be answered by a
Secretarial officer or by a Field Representative, and determine which
bureaus and/or offices shall perform such reviews;

(3) Shall prepare, or where appropriate, shall designate a lead bureau
responsible for preparing the Department's review comments. The lead
bureau may be a bureau, Secretarial office, other Departmental office, or
task force and shall be that organizational entity with the most significant
jurisdiction or environmental expertise in regard to the requested review;

(4) Shall set review schedules and target dates for responding to review
requests and monitor their compliance;

(5) Shall Review, sign, and transmit the Department's Review comments to
the requesting agency and to the Council on Environmental Quality,
unless he designates otherwise;
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(6) Shall follow through on the Department is Review comments transmitted
to the requesting agency to ensure resolution of the Department's
concerns, unless he designates otherwise; and

(7) Shall consult with the Legislative Counsel and the Solicitor when
environmental reviews pertain to legislative or legal matters, respectively.

B. The Legqislative Counsel:

(1) Shall ensure that requests for reviews of environmental statements
prepared by other Federal agencies that accompany or pertain to
legislative proposals are immediately referred to the Assistant
Secretary - Program Policy.

C. Eield Representatives:

(1) When designated by the Assistant Secretary Program Policy, shall
Review, sign, and transmit the Department's Review comments to the
requesting agency and to the Council on Environmental Quality.

C. Assistant Secretaries andHeads of Bureaus and Offices:

(1) Shall designate officials and organizational elements responsible for the
coordination and conduct of environmental reviews and report this
information to the Assistant Secretary - Program Policy;

(2) Shall provide the Assistant Secretary - Program Policy with appropriate
information and material concerning their delegated jurisdiction and
special environmental expertise in order to assist him in assigning Review
responsibilities;

(3) Shall conduct reviews based upon their areas of jurisdiction or special
environmental expertise and provide comments to designated lead
bureaus assigned responsibilities for preparing Departmental comments;

(4) When designated lead bureau by the Assistant Secretary - Program
Policy, shall prepare and forward the Department's Review comments as
instructed; and

(5) Shall assure that Review schedules for discharging assigned
responsibilities are met, and promptly inform other concerned offices if
established target dates cannot be met and when they will be met.

7.4 Types of Reviews
A. Descriptions of Proposed Actions:

(1) Descriptions of proposed actions are not substitutes for environmental
statements. Federal agencies and applicants for Federal assistance may
circulate such descriptions, for the purpose of soliciting information
concerning environmental impact in order to determine whether or not to
prepare environmental statements.

(2) Requests for reviews of descriptions of proposed actions are not required
to be processed through the Assistant Secretary - Program Policy.
Review comments may be handled independently by bureaus and offices,
with the Field Representative and Assistant Secretary - Program Policy
being advised of significant or highly controversial issues. Review




comments are for the purpose of providing technical assistance to the
requesting agency and should reflect this fact.
B. Environmental Assessments or Reports:

(1) Environmental assessments or reports are not substitutes for
environmental statements. These assessments or reports may be
prepared by Federal agencies, their consultants, or applicants for
Federal assistance. They are prepared either to provide information in
order to determine whether or not an environmental statement should
be prepared, or to provide input into an environmental statement. If
they are separately circulated, it is generally for the purpose of
soliciting additional information concerning environmental impact.

(2) Requests for reviews of environmental assessments or reports are not
required to be processed through the Assistant Secretary - Program
Policy. Review comments may be handled independently by bureaus
and offices, with the Field Representative and Assistant Secretary -
Program Policy being advised of significant or highly controversial
issues. Review comments are for the purpose of providing technical
assistance to the requesting agency and should reflect this fact.

C. Neqgative Declarations:

(1) Negative declarations are prepared in lieu of environmental statements by
Federal agencies and, in some cases, by applicants for Federal
assistance. A negative declaration is a statement for the record by the
proponent Federal agency that it has reviewed the environmental impact
of its proposed action, that it determines that the action will not
significantly affect the quality of the human environment, and that an
environmental statement is not required. Such declarations are not
normally circulated.

(2) Requests for reviews of negative declarations are not required to be
processed through the Assistant Secretary - Program Policy. Review
comments may be handled independently by bureaus and offices and
shall concur or not concur with the requesting agency. If a bureau or
office does not concur, the Field Representative and Assistant Secretary -
Program Policy will be advised promptly by copy of the comments with a
copy of the negative declaration attached.

D. Preliminary, Proposed, or Working Draft Environmental Statements:

(1) Preliminary, proposed, or working draft environmental statements are
sometimes prepared and circulated by Federal agencies and
applicants for Federal assistance for consultative purposes.

(2) Requests for reviews of these types of draft environmental statements
are not required to be processed through the Assistant Secretary -
Program Policy. Review comments may be handled independently by
bureaus and offices with the Field Representative and Assistant
Secretary - Program Policy being advised of significant or highly
controversial issues. Review comments are for the purpose of
providing informal technical assistance to the requesting agency and




should state that they do not represent the Review comments of the
Department on the draft environmental statement.
E. Draft Environmental Statements

(1) Draft environmental statements are prepared by Federal agencies

under the provisions of Section 102(2)(C) of the National Environmental

Policy Act and provisions of the Guidelines of the Council on

Environmental Quality. They are officially circulated to other Federal

agencies for Review from their Jurisdiction by law or special

environmental expertise.

(2) All requests from other Federal agencies for' Review of draft

environmental statements shall be made through the Assistant Secretary -

Program Policy. Review comments shall be handled in accordance with

his instructions and the provisions of this chapter.

F. Einal Environmental Statements:

(1) Final environmental statements are prepared by Federal agencies
following receipt and consideration of Review comments. They are
filed with the Council on Environmental Quality and are generally
circulated for information purposes and sometimes for comment.

(2) The Assistant Secretary - Program Policy shall Review final
environmental statements to determine whether they reflect adequate
consideration of the Department's comments. Bureaus and offices
shall not comment independently on final environmental statements,
but shall inform the Assistant Secretary - Program Policy of their
views. Any Review comments shall be handled in accordance with his
instructions.

7.5 Content of Review Comments on Draft Environmental Statements
A. Departmental Comments:

(1) Departmental comments on draft environmental statements prepared
by other Federal agencies shall be based upon the Department's
jurisdiction by law or special expertise with respect to the
environmental impact of the proposed action or alternatives to the
action. The adequacy of the statement in regard to the Act and the
Council on Environmental Quality's Guidelines is the responsibility of
the Federal agency that prepared the statement and any comments on
its adequacy shall be limited to the Department's jurisdiction or
environmental expertise.

(2) Reviews shall be conducted in sufficient detail to insure that both
potentially beneficial and adverse environmental effects of the
proposed action, including cumulative and secondary effects, are
adequately identified. Wherever possible, and within the Department's
competence and resources, other agencies will be advised on ways to
avoid or minimize adverse impacts of the proposed action and on
alternatives to the proposed action that may-have been overlooked or
inadequately treated.




(3) Review comments should not capsulize or restate the environmental
statement, but should provide clear, concise, substantive, and
complete comments on the stated or unstated environmental impacts
of the proposed action and, if appropriate, on alternatives to the
action. Comments, either positive or negative, shall be objective and
constructive.

(4) Departmental Review comments shall be organized as follows:

(a) Control Number The Departmental Review control number shall
be typed in the upper lefthand corner below the Departmental seal on
the letterhead page of the comments.
(b) Introduction The introductory paragraph shall reference the other
Federal agency's Review request, including the date, the type of
Review requested, the subject of the Review, and, where appropriate,
the geographic location of the subject and the other agency's control
number.
(c) General Comments, if any This section will include those
comments of a general nature and those which occur throughout the
Review which ought to be consolidated in order to avoid needless
repetition.
(d) Detailed Comments The format of this section shall follow the
organization of the other agency's statement. These comments shall
not approve, disapprove, support, or object to proposed actions of
other Federal agencies, but shall constructively and objectively
comment on the environmental-impact of the proposed action, and on
the adequacy of the statement in describing the environmental impacts
of the action, the alternatives, and the impacts of the alternatives.
(e) Summary Comments, if any in general, the Department will not
take a position on the proposed action of another Federal agency, but
will limit its comments to those above. However, in those cases where
the Department has jurisdiction by statute, executive order,
memorandum of agreement, or other authority the Department may
comment on the proposed action. These comments shall be provided
in this section and may take the form of support for, concurrence with,
concern over, or objection to the proposed action and/or the
alternatives.

B. Bureau and Office Comments:

(1) Bureau and office reviews of environmental statements prepared by
other Federal agencies are considered informal inputs to the
Department's comments and their content will generally conform to
paragraph 7.5A of this chapter with the substitution of the bureau's or
office's delegated jurisdiction or special environmental expertise for
that of the Department.

B. Relationship to Other Concurrent Reviews:
(1) Where the Department, because of other authority or agreement, is
concurrently requested to Review a proposal as well as its environmental




statement, the Department's comments on the proposal shall be
separately identified and precede the comments on the environmental
statement. A summary of the Department's position, if any, on the
proposal and its environmental impact shall be separately identified and
following the Review comments on the environmental statement.

(2) Where another Federal agency elects to combine other related reviews
into the review of the environmental statement by including additional or
more specific information into the statement, the introduction to the
Department's Review comments will acknowledge the additional Review
request and the Review comments will be incorporated -into appropriate
parts of the combined statement Review. A summary of the Department's
position, if any, on the environmental impacts of the proposal and any
alternatives shall be separately identified and follow the detailed Review
comments on the - combined statement.

7.6 Availability of Review Comments

A. Prior to the public availability of another Federal agency's final environmental
statement, the Department shall not independently release to the public its
comments on that agency's draft environmental statement. In accordance
with Section 10(f) of the Council on Environmental Quality's Guidelines [516
DM 2, App. A], the agency that prepared the statement is responsible for
making the comments available to the public, and requests for copies of the
Department's comments shall be referred to that agency. Exceptions to this
procedure shall be made only by the Assistant Secretary - Program Policy in
consultation with the Solicitor and the Director of Communications.

B. Various internal Departmental memoranda, such as the Review comments of
bureaus, offices, task forces, and individuals, which are used as inputs to the
Department's Review comments are generally available to the public in
accordance with the Freedom of Information Act (5 U.S.C. Section 552) and
the Departmental procedures established by 43 C.F.R. 2. Upon receipt of
such requests and in addition to following the procedures above, the
responsible bureau or office shall notify and consult the Assistant Secretary
Program Policy.

7.7 Procedures for Processing Environmental Reviews
A. General Procedures:

(1) All requests for reviews of draft and final environmental statements
prepared by or for other Federal agencies shall be received and
controlled by the Assistant Secretary - Program Policy.

(2) If a bureau or office, whether: at headquarters or field level, should
receive an environmental statement for Review directly from outside of
the Department, it should ascertain whether the statement is a
preliminary, proposed, or working draft circulated for technical assistance
or input in order to prepare a draft statement or whether the statement is
in fact a draft environmental statement, or in some cases, a final




statement circulated for official Review.

(a) If the document is a preliminary, proposed, or working draft, the
bureau or office should handle independently and provide whatever
technical assistance possible within the limits of their resources, to the
requesting agency. The response should clearly indicate the type of
assistance being provided and state that it does not represent the
office's or the Department's review of the draft environmental
statement. Each bureau or office should provide the Field
Representative and the Assistant Secretary - Program Policy copies of
any comments involving significant or controversial issues.

(b) If the document is a draft or final environmental statement circulated
for official Review, the bureau or office should inform the requesting
agency of the Department's procedures in subparagraph (1) above
and promptly refer the-request and the statement to the Assistant
Secretary Program Policy for processing.

(3) All bureaus and offices processing and reviewing environmental
statements of other Federal agencies will do so within the time limits
specified by the Assistant Secretary - Program Policy. From thirty (30) to
forty-five (45) days are normally available for responding to other Federal
agency Review requests. Whenever possible the Assistant Secretary -
Program Policy shall seek a forty-five (45) day waiting period. Further
extensions shall be handled in accordance with paragraph 7.7B(3) of this
chapter.

(4) The Department's Review comments on other Federal agencies'
environmental statements shall reflect the full and balanced interests of
the Department in the protection and enhancement of the environment.
Lead bureaus shall be responsible for resolving any intra-Departmental
differences in bureau or office Review comments submitted to them. The
Office of Environmental Project Review is available for guidance and
assistance in this regard. In cases where agreement cannot be reached,
the matter shall be referred through channels to the Assistant Secretary -
Program Policy or to the Field Representative, if appropriate.

B. Processing Environmental Reviews:
(1) The Assistant Secretary - Program Policy has delegated to the
Director, Office of Environmental Project Review, the responsibility for
distributing and monitoring the Review of all environmental statements
referred to the Department by other Federal agencies. In carrying out
this responsibility, the Director, Office of Environmental Project
Review, shall determine which bureaus and offices will Review the
statements, shall designate lead bureaus which shall prepare the
Department's comments, shall indicate the intended Signature of the
comments, and shall set and monitor Review schedules.
(2) The Office of Environmental Project Review shall secure and
distribute sufficient copies of environmental statements for
Departmental Review. Bureaus and offices should keep the Office of




Environmental Project Review informed as to their needs for Review
copies, which shall be kept to a minimum, and shall develop internal
procedures to efficiently and expeditiously distribute environmental
statements to reviewing offices.
(3) Reviewing bureaus and offices which cannot meet the Review
schedule shall so inform the lead bureau and shall provide the date
that the Review will be delivered. The lead bureau shall inform the
Office of Environmental Project Review in cases of headquarters-level
response, or the Field Representative in cases of field-level response,
if it cannot meet the schedule, why it cannot, and when it will. The
Office of Environmental Project Review or the Field Representative.
shall be responsible for informing the other Federal agency of any
changes in the Review schedule.
(4) Reviewing offices shall route their Review comments through
channels to the lead bureau, with a copy to the Office of
Environmental Project Review. When, in cases, of headquarters-level
response, Review comments cannot reach the lead bureau within the
established Review schedule, reviewing bureaus and offices shall
send a copy marked "Advance Copy" directly to the lead bureau.
3/15/72 (Release No. 1407) Replaces 9/17/70(Release No. 1222)
(5) In cases of headquarters-level response:
(a) The lead bureau shall route the completed comments through
channels to the Office of Environmental Project Review. Copies
shall be prepaid and attached for all bureaus and offices from
whom Review comments were requested, for the Office of
Environmental Project Review, and for the Field Representative
when the Review pertains to a project within his geographic
jurisdiction. In addition, legible copies of all Review comments
received shall accompany the Department's comments through the
clearance process and shall be retained by the Office of
Environmental Project Review;
(b) The Office of Environmental Project Review shall Review,
secure any necessary additional surnames, surname, and transmit
the Department's comments to the Assistant Secretary - Program
Policy for signature or for his forwarding to another appropriate
Secretarial Officer for signature. Upon signature, the Office of
Environmental Project Review shall transmit the comments to the
requesting agency, and shall reproduce and send ten (10) copies
of the signed original to the Council on Environmental Quality.
(6) In cases of field-level response:
(a) The lead bureau shall route the completed comments to the
appropriate Field Representative. Copies shall be prepared and
attached for all offices from whom review comments were
requested and for the Office of Environmental Project Review. In
addition legible copies of all review comments received shall be



attached to the Office of Environmental Project Review's copy and
to the Field Representative's file copy;

(b) The Field Representative shall Review, sign, and transmit the
Department's comments to the agency requesting the Review. In
addition he shall reproduce and send ten (10) copies of the signed
original to the Council on Environmental Quality and send a copy
of the CEQ transmittal memorandum, the Department's comments,
and the bureau Review comments to the Office of Environmental
Project Review.

(c) If the Field Representative determines in the course of his
review of the Department's comments that the Review involves
policy matters of Secretarial significance, he shall not sign and
transmit the comments as provided in subparagraph (b) above, but
shall forward the Review to the Assistant Secretary - Program
Policy.
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PEP - ENVIRONMENTAL STATEMENT MEMORANDUM NO. ESM98-2

To:

From:

Heads of Bureaus and Offices
Willie R. Taylor, Director MM
Office of Environmental Policy and Compliance

Subject: Procedures for Approving and Filing Environmental Impact Statements

1.

Purpose and Scope

This memorandum prescribes procedures for filing environmental impact statements (EIS)
with the Environmental Protection Agency (EPA). It pertains to both draft and final EISs
and both delegated and non-delegated EISs. This memorandum is issued pursuant to 516
DM 4.22. It replaces ESM95-2.

Delegated EISs

A delegated EIS is one for which the decision authority on the proposed action rests by
delegation with a single Assistant Secretary or a subordinate officer.

Non-Delegated EISs

A non-delegated EIS is one for which the decision authority on the proposed action

requires the approval of more than one Assistant Secretary (or bureaus under more than one
Assistant Secretary), OR is an EIS reserved or elevated to the Secretary (or Office of the
Secretary) by expressed interest of the Secretary, Deputy Secretary, the Chief of Staff, the
Solicitor or the Assistant Secretary for Policy, Management and Budget, OR is of a highly
controversial nature or one in which the Secretary has taken a prominent public position in a
highly controversial issue, OR faces a high probability of judicial challenge to the Secretary.

Notificati

As early as possible in the NEPA compliance process for all proposed Departmental
programs and projecis, a bureau or office will notify the Office of Environmental Policy and
Compliance (OEPC) of its determination under Sections 2 and 3. Bureaus will also notify
OEPC when EISs are required for proposals where the determination of delegated vs. non-
delegated is unclear.



The responsible bureau or office decides whether a particular EIS is delegated or non-
delegated. OEPC may advise the bureau or office and the Assistant Secretary/Policy,
Management and Budget (AS/PMB) on the bureau or office decision.

If OEPC does not concur with the determination, OEPC will advise the bureau in writing
setting forth its reasons for the non-concurrence. When the determination is unclear, OEPC
will advise the bureau in an effort to assist the bureau in making the determination.

Bureaus will make this determination no later than the filing of a Notice of Intent (NOI)
and/or the conducting of scoping meetings.

OEPC will use the Quarterly Report of Environmental Impact Statements (ESM96-3) to
track the notification process,

Procedures for Delegated EISs

Assistant Secretaries, bureaus, or offices, upon approval of a delegated EIS, but before its
release to EPA and the public, are to contact OEPC by telephone and inform it of the title
of the EIS and the date of its transmittal. The OEPC will assign the document a DOI
control number and log it. Control numbers will only be given to authorized bureau
personnel involved with the processing of the EIS. Control numbers will not be given to
unauthorized persons such as contractors, joint lead agencies, or cooperating agencies.
Control numbers should be secured as late as practicable, but prior to filing with EPA.
Control numbers shall be stamped or written in ink on the outside cover of all copies
transmitted to EPA and Interior bureaus and offices.

Before calling for a DOI control number, determine the exact status of the printing job. If
the documents are printed and mailed or awaiting mailing from the printer, request a
number. If the documents are printed and in transit back to the bureau for mailing, wait
until the documents are ready for mailing to request a control number. If the document has
not yet been given to the printer, do not request a control number.

At the time of transmittal to EPA, Assistant Secretaries, bureaus, and offices will file
delegated EISs directly with EPA and publish separate bureau notices of availability in the
Eederal Register for all draft, final and supplemental EISs, The time period for review in
the bureau notice must be consistent with the time period for review in EPA’s notice of
availability. The time period for review is also governed by ESM94-8. Five (5) copies of
the EIS are required by EPA. The EPA will not accept the EIS without the DOI control
number.

Concurrent with the filing of an EIS with EPA, bureaus are to distribute the document to
Federal agencies with jurisdiction by law or special expertise and to State and local
agencies, including Indian Tribes, that are authorized to set and enforce related



environmental standards, and to make it available to the public. Upon transmittal, the
responsible official will promptly provide two (2) copies to the Department’s Natural
Resources Library, and four (4) copies to OEPC. In addition, OEPC will be furnished a
copy of the transmittal letter to EPA and the bureau Federal Register notice.

Circulation to Interior bureaus will take place in accordance with ESM98-3.
Circulation to other Federal and State agencies is governed by ESM94-3.
r r -Del

Non-delegated EISs must be approved and filed with EPA by the AS/PMB. The AS/PMB
has assigned this responsibility to OEPC.

Bureaus are encouraged to consult early with OEPC in scheduling and preparing these
documents to avoid delays in their approval. The OEPC is available for guidance and
associated review of preliminary drafts (or portions of drafts) at headquarters and, subject
to the availability of resources, at OEPC’s or bureau field offices. This advance
consultation and coordination with OEPC will facilitate granting clearances to print
documents with a minimum of formal correspondence and associated processing and
mailing delays.

A clearance to print is OEPC's substantive approval of non-delegated EISs. It generally This .:q“
takes the form of a memorandum from the bureau to the Director, OEPC requesting a — L‘"’b’ (,{,x_
clearance to print. A concurrence line is provided at the bottom for the Director’s felep
signature. Once signed, OEPC will provide a fax transmission of the document so printing

may commence. An example is shown in Attachment 1.

Where adequate, early consultation and coordination is not achieved with OEPC, bureaus
will transmit proposed EISs to OEPC for review and approval. This should be done
concurrently with any bureau headquarters review. Bureaus should allow at least 2 weeks
for OEPC's review, comment, and approval. In such cases, bureaus will also provide in
their preparation schedules sufficient time to accommodate comments by OEPC.

In order to file non-delegated EISs with EPA, bureaus will forward, through their Assistant
Secretary to OEPC:

a transmittal letter (Attachment 2)

a notice of availability (Attachment 3)

a draft press release (if required by any Interior process), and
five (5) printed copies of the EIS.

The transmittal letter, upon signature by the Director of OEPC, is the official document



signifying AS/PMB approval. After signature, a bureau may hand carry it and five (5)
copies of the EIS to EPA and the notice of availability to the Federal Register if it so
chooses; otherwise OEPC will mail them. The notice of availability must be in the form of
three originals with the OEPC original signature and date on each.

A DOI control number will also be obtained by the same method outlined in Part 5.a. and b.
above.

Concurrent with the filing of an EIS with EPA, bureaus are to distribute the document to
Federal agencies with jurisdiction by law or special expertise and to State and local
agencies, including Indian Tribes, that are authorized to set and enforce related
environmental standards, and to make it available to the public. In addition, bureaus will
provide two (2) copies to the Department’s Natural Resources Library, and four (4) copies
to OEPC for its distribution and files.

Circulation to Interior bureaus will take place in accordance with ESM98-3.

Circulation to other Federal and State agencies is governed by ESM94-3,

Attachments



Attachment |
To: Director, Office of Environmental Policy and Compliance
Department of the Interior, MS 2340 MIB
From: (Authorizing Officer for the EIS)

Subject:  Request for Approval to Print the Draft (or Final) Environmental Impact Statement
for the ...

In accordance with PEP Environmental Statement Memorandum ESM 98-2, we request clearance
to print the subject draft (or final) environmental impact statement. Please document this
approval by signing the “concur” line below and returning the signed memorandum to this office.

(Any additional information may be given here.)

The draft (or final) environmental impact statement for the ... is approved for printing,

Concur: Date:
Director, Office of Environmental
Policy and Compliance

ﬁ\T ote: This attachment may be updated as necessary without re-issuing the entire ESM. J
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Attachment 2

US Environmental Protection Agency

Office of Federal Activities

EIS Filing Section

Mail Code 2252-A Reomr724+~

Ariel Rios-Building (South-Oval- Lebby) “¢/ P $T., S

1260-Pennsylvania-Avenue
Washington, D.C. 20460 &==F"

Dear Sir or Madam:
In compliance with Section 102(2)(C) of the National Environmental Policy Act of 1969 and in
accordance with 40 CFR 1506.9, we are enclosing five (5) copies of a (draft/final) environmental
impact statement for (title of proposal). This statement was prepared by the (bureau).
This EIS has been transmitted to all appropriate agencies, special interest groups, and the general
public. The official responsible for the distribution of the EIS and knowledgeable of its content is
(name and phone number).

Sincerely,

Willie R. Taylor

Director, Office of Environmental

Policy and Compliance

Enclosures

Note: If you are hand delivering your EIS, you will make your delivery to:

US Environmental Protection Agency
Office of Federal Activities

EIS Filing Section

Mail Code 2252-A, Room 7241

Ariel Rios Building (South Oval Lobby)
1200 Pennsylvania Avenue
Washington, D.C. 20460

Please check in with the building guard and call the EIS Filing Section on 202-564-2400.



Note:

1. This attachment may be updated as necessary without re-issuing the entire ESM.
2. The date of this attachment is March 23, 2000,



Revison by
Tewy Martin (0EPC)
1011999,

Attachment 3

DEPARTMENT OF THE INTERIOR
(BUREAU)

Notice of Availability of (Drafi/Final) Environmental Impact Statement

AGENCY: (Burean), Department of the Interior
ACTION: Notice of availability of a (draft/final) environmental impact statement (EIS)

for the proposed (vitle)
*DATE: Comments will be accepted until (date)

*ADDRESSES: If you wish to comment, you may submit your comments by any one of several
methods. You may mail comments to (office name and address). You may also comment via the
Internet to (office Internet address). Please submit Internet comments as an ASCII file avoiding
the use of special characters and any form of encryption. Please also include “Attn: (any
identifying names or codes)” and your name and return address in your Internet message. If you
do not receive a confirmation from the system that we have received your Internet message,
contact us directly at (office coniact and phone number). Finally, you may hand-deliver
comments to (office street address). Our practice is to make comments, including names and
home addresses of respondents, available for public review during regular business hours,
Individual respondents may request that we withhold their home address from the record. which
we will honor to the extent allowable by law. There also may be circumstances in which we
would withhold from the record a respondent’s identity, as allowable by law. If you wish us to
withhold your name and/or address, you must state this prominently at the beginning of your
comment. - } i » We will make all submissions
from organizations or businesses, and from individuals identifying themselves as representatives or
officials of organizations or businesses, available for public inspection in their entirety.’

FOR FURTHER INFORMATION CONTACT: (office and address)

SUPPLEMENTAL INFORMATION: A limited number of individual copies of the EIS may be
obtained from (the above contact or wherever).

‘This recommended text has its source in Alliance for the Wild Rockies, et al. v.
Department of the Interior, et al., Civil No. 98-2912 (D.D.C., June 23, 1999). ltsuseis

recommended by SOL memorandum dated August 20, 1999, and transmitted to NEPA contacts
by OEPC memorandum dated September 10, 1999



Copies are also available for inspection at the following locations:
** A public (hearing:meeting) will be held on the proposal on (dates and locations).

(Include any other pertinent information which will assist the public.)

Date Willie R. Taylor
Director, Office of Environmental
Policy and Compliance

* Include only for draft EIS
** Include if appropriate to this notice

Note: I. This attachment may be updated as necessary without re-issuing the entire ESM.

2. The date of this attachment is October 18, 1999,



United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

FEB 24 200

PEP - ENVIRONMENTAL STATEMENT MEMORANDUM NO. ESMO00-2
To: Heads of Bureaus and Offices - —/-—-—7

From: Willie R. Taylor, Director
Oftice of Environmental Policy and Comphiance

Subject: EIS Filing Address Information for EPA

The Environmental Protection Agency’s Office of Federal Activities has recently revised its
mailing and hand delivery address for environmental impact statements.

The address is now:

US Environmental Protection Agency
Office of Federal Activities

EIS Filing Section

Mail Code 2252-A, Room 724}

Ariel Rios Building (South Oval Lobby)
1200 Pennsylvania Avenue, NW
Washington, DC 20460

If hand delivery is made, please check in with the building guard and call the EIS Filing Section on
202-564-2400 for verification and an escort to the filing oftice.

This information is currently located on the Internet at:
http://es.epa.gov/oeca/ofa/fileadmi.html It is recommended that bureaus check Internet sites
periodically to see if the addresses are still valid. OEPC will issue notices of Internet site changes
as it becomes aware of them. Internet site changes must be made in ink and dated on the ESM.

Please circulate this information to all within your bureau who routinely file EISs with EPA.

This memorandum replaces ESM96-2, dated March 2 1, 1996

Z 290,
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PURPOSE

This handbook provides guidance in the review of and the preparation of Interior Department
comments on Section 4(f) evaluations prepared by the U.S. Department of Transportation (DOT)
and its modal administrations. The main modal administrations in DOT are the Federal Highway
Administration (FHWA), the Federal Aviation Administration (FAA), the U.S. Coast Guard
(USCQG), the Federal Railroad Administration (FRA), and the Federal Transit Administration
(FTA) (formerly the Urban Mass Transit Administration). Section 4(f) of the Department of
Transportation Act of 1966 provides significant authority to the Secretary of the Interior to seek
the protection of public (federal and non-federal) recreational lands, including parks and wildlife
refuges, in the planning of DOT proposals.

SECTION 4(f) DEFINED

STATUTORY MANDATE: Section 4(f) of the Department of Transportation Act, as amended,
now resides in the United States Code at 49 U.S.C. 303. It states:

Sec. 303. Policy on lands, wildlife and waterfowl refuges, and historic sites

(a) It is the policy of the United States Government that special effort should be made to
preserve the natural beauty of the countryside and public park and recreation lands,
wildlife and waterfowl refuges, and historic sites.

(b) The Secretary of Transportation shall cooperate and consult with the Secretaries of
the Interior, Housing and Urban Development, and Agriculture, and with the states, in
developing transportation plans and programs that include measures to maintain or
enhance the natural beauty of lands crossed by transportation activities or facilities.

(c) The Secretary may approve a transportation program or project (other than any
project for a park road or parkway under Section 204 of Title 23) requiring the use of
publicly owned land of a public park, recreation area, or wildlife and waterfowl refuge of
national, state, or local significance, or land of an historic site of national, state, or local
significance (as determined by the federal, state, or local officials having jurisdiction over
the park, area, refuge, or site) only if -

(1) there is no prudent and feasible alternative to using that land; and
(2) the program or project includes all possible planning to minimize harm to the park,

recreation area, wildlife and waterfowl refuge, or historic site resulting from the use.

REGULATORY DEFINITION: The DOT regulations in the Code of Federal Regulations, at 23
CFR 771.107(e), define “Section 4(f)” as follows:
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Section 4(f) refers to 49 U.S.C. 303 and 23 U.S.C. 138.

The following footnote was given, and it is repeated here for historical information to support the
common use of the term “Section 4(f).”

Section 4(f), which protected certain public lands and all historic sites, technically was
repealed in 1983 when it was codified, without substantive change, as 49 U.S.C. 303.
This regulation continues to refer to section 4(f) because it would create needless
confusion to do otherwise; the policies section 4(f) engendered are widely referred to as
“section 4(f)” matters. A provision with the same meaning is found at 23 U.S.C. 138 and
applies only to FHWA actions.

ADMINISTRATIVE BACKGROUND

NATIONAL ENVIRONMENTAL POLICY ACT AND SECTION 4(f): With the exception of
those laws and regulations that apply solely to DOT, this handbook may also apply to documents
prepared by other federal agencies. This handbook also applies to the review of environmental
impact statements (EISs) and environmental assessments (EAs) that may be included with
Section 4(f) evaluations. Review of and comment on an EIS or EA/Section 4(f) evaluation
should be in accord with instructions in the Department of the Interior (Interior) Manual, Part
516, Chapter 7 (516 DM 7).

The contents of an EIS or EA/Section 4(f) evaluation should comply with the provisions of the
National Environmental Policy Act (NEPA) (PL 91-190, as amended) Council on Environmental
Quality (CEQ) Regulations (40 CFR Parts 1500—-1508), Section 4(f) of the Department of
Transportation Act (49 U.S.C. 303), and the combined regulations of the FHWA and the FTA
(23 CFR 771.101-771.137). Also applicable are the DOT Section 4(f) Policy Paper (revised
June 7, 1989), the Department of the Interior Environmental Review Memorandum No. ERM94-
4 (see appendix A), the Guidance on the Preparation and Processing of Environmental and
Section 4(f) Documents (October 30, 1987), the FRA’s Procedures for Considering
Environmental Impacts (May 26, 1999), and the FAA’s Airport Environmental Handbook (FAA
Order 5050.4A, October 8, 1985). Copies of these documents are available on the Internet at the
DOT Web site: http://www.dot.gov, which offers both DOT and modal administration search
capabilities to locate the appropriate documents. The reader should remain current on the
location of these documents because Internet addresses, as well as the information available at
the addresses, can be updated periodically.

Interior’s Office of Environmental Policy and Compliance (OEPC) manages the review and
commenting process through its environmental review system. This system includes assignment
of lead bureaus, reviewing bureaus, and review schedules. CEQ regulations cite two instances
when an agency should review and comment on an EIS: jurisdiction by law or special expertise.
The regulations are binding on all federal agencies.
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The National Park Service (NPS) usually serves as Interior’s lead bureau for preparing the
Department’s comments on projects that may affect units of the National Park System, other
public park and recreation resources, historic and archeological properties, and unique natural
areas. Because these resources may have important fish and wildlife resources, the Fish and
Wildlife Service (FWS) should provide to the NPS, as appropriate, its views related to NEPA
compliance, the Fish and Wildlife Coordination Act (FWCA), the Endangered Species Act
(ESA), and other laws and executive orders.

The FWS is usually designated as lead bureau for projects involving fish and wildlife refuges,
dedicated wetlands, and similar areas. However, because refuges often involve recreational uses
and values, the NPS should provide its views to the FWS on Section 4(f) issues involving
refuges.

When the Bureau of Land Management (BLM), the Bureau of Reclamation (BR), or the Bureau
of Indian Affairs (BIA) is made the lead bureau for a project involving Section 4(f) lands under
its direct jurisdiction, the bureau should actively solicit the views of the FWS and the NPS if
they have not already been provided. As a practical matter, however, these three bureaus are
seldom involved in Section 4(f) matters and are very rarely named lead bureau.

Some Section 4(f) reviews involve lands and areas of interest to more than one Interior bureau—
for example, a park and a refuge, or a refuge and a historic site. The lead bureau in these cases
must ensure that the views of all bureaus are considered for incorporation in the Department’s
comments. The lead bureau must also perform its lead role even if it has no comments of its own.
Sometimes intra-Departmental conflicts arise. These conflicts must be resolved before a
Departmental letter is finalized. The following general procedures apply:

e The field level official of the lead bureau resolves conflicts through inter-bureau
discussions. If unsuccessful, then,

e OEPC’s regional environmental officer resolves conflicts through regional level
coordination. If unsuccessful, then,

e The lead (or any other) bureau refers the case to OEPC headquarters through its
Washington office.

The OEPC is always available for informal consultations at any stage of the process. Attempts at
resolution should be documented in the package sent to the OEPC. The OEPC’s distribution
memorandum and the comments of other Interior bureaus must be on hand when the
Departmental letter of comment is prepared. If the comments of any bureau are not on hand, the
bureau should be contacted by telephone and the call documented. Original bureau comments
must accompany the draft Departmental comments through the process for final review and
signature by the OEPC.

PERTINENT LEGISLATION: Reviewers should be aware of and know how to locate and apply
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information on pertinent legislation and regulations such as (but not limited to) the following:

e National Historic Preservation Act of 1966, as amended, and its implementing
regulations at 36 CFR 800, revised on June 17, 1999;

e Fish and Wildlife Coordination Act 16 U.S.C. 661-667;

e Endangered Species Act and implementing regulations for interagency consultation at
50 CFR 402;

e National Environmental Policy Act and implementing regulations at 40 CFR 1500-
1508; and

e Department of Transportation Act and implementing regulations at 23 CFR 771.

SECTION 4(f) PROPERTIES UNDER THE DEPARTMENT’S JURISDICTION

ACCEPTED SECTION 4(f) PROPERTIES: It is important that reviewers familiarize
themselves with Interior Department Environmental Review Memorandum ERM94-4 containing
the Secretary of the Interior’s letter of June 20, 1980, to the Secretary of Transportation (see
appendix A). The Secretary’s letter details Interior’s jurisdiction in Section 4(f) matters. The
letter declares that Interior jurisdiction extends to any public park, recreation area, or wildlife
and waterfowl refuge within the scope of the Department’s statutory responsibilities and that
these responsibilities extend to certain state or locally owned parks, recreation areas, or wildlife
and waterfowl refuges. In addition, the Department’s jurisdiction extends to sites that the
Department determines to be of national, state, or local historic significance, regardless of
ownership under the National Historic Preservation Act.

Accordingly, Interior has declared the following listed lands as being significant parks,
recreation areas, wildlife and waterfowl refuges, and historic sites, and has stated its opinion that
Section 4(f) applies to them for any use by DOT. The following list was developed consistent
with the advice of the Department of the Interior’s solicitor. However, the list may not be
exhaustive, and there may be other areas that have been inadvertently omitted or that may need
to be evaluated on a case-by-case basis. The DOT Section 4(f) Policy Paper (revised June 7,
1989) must also be consulted in these matters. Issues where the Department may still be in
conflict with DOT should be brought to the attention of the OEPC and the solicitor’s office as
necessary for final decision.

e Lands of the National Park System.

e National Park Service “Affiliated Areas.”

e Lands of the National Wildlife Refuge System.

e Lands of the National Fish Hatchery System.

e Lands acquired for mitigation purposes pursuant to the authority of the Fish and Wildlife
Coordination Act, including general plan lands under Section 3(b) of that act.

e Lands under the jurisdiction of the Bureau of Reclamation that are administered as parks,
recreation areas, wildlife refuges, or historic sites.
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¢ Lands under the jurisdiction of the Bureau of Land Management that are administered for
recreation, cultural, and wildlife purposes.

e Indian lands held in trust by Interior as parks, recreation areas, wildlife refuges, or
historic sites.

e T ocal and state lands, and interests therein, and certain federal lands under lease to the
states, acquired or developed in whole or in part with moneys from the Land and Water
Conservation Fund (LWCEF).

e Recreation areas and facilities developed or improved, in whole or in part, with grants
under the Urban Park and Recreation Recovery Act of 1978 (Title 10 of PL 95-625).

e State lands and interests therein acquired or developed or improved with federal grants
for fish and wildlife conservation, restoration, or management such as the Federal Aid in
Sport Fish Restoration Act of 1950 (Dingell-Johnson Act), the Federal Aid in Wildlife
Restoration Act of 1937 (Pittman-Robertson Act), and the Anadromous Fish Act of 1965.

e Federal surplus real property that has been deeded to state and local governments for
park, recreation, wildlife, and historic purposes.

e Abandoned railroad rights-of-way acquired by state and local governments for
recreational or conservation uses under Section 809(b) of the Railroad Revitalization and
Regulatory Reform Act of 1976.

e Properties listed on or eligible for inclusion in the National Register of Historic Places.

e Areas publicly owned in fee, less than fee, lease, or otherwise, that receive de facto use as
park, recreation, or refuge lands. De facto use is determined on a case-by-case basis by
the Interior bureau having statutory or program jurisdiction over or interest in the land in
question. In the case of Indian trust lands, such determination will be made in
consultation with the appropriate tribal officials. De facto use may also include publicly
owned lands or interest therein proposed or under study for inclusion in the National
Wild and Scenic Rivers System, the National Trails System, or the National Wilderness
Preservation System, or as critical habitat for endangered or threatened species. Early
coordination with Interior about the applicability of Section 4(f) is especially important
whenever lands administered by the Bureau of Reclamation or the Bureau of Land
Management, or Indian trust lands administered by the Bureau of Indian Affairs, are
affected by DOT projects.

All of the lands listed above may also contain significant, but presently unknown or
undesignated, historic or archeological sites or properties that fall under the protection of Section
4(f). This matter will be determined on a case-by-case basis by the administering bureau/tribal
officials in consultation with the state historic preservation officer (SHPO) (or others with
historical expertise). Coordination of this matter with Interior is, therefore, essential. Such
coordination with respect to Section 4(f) should be undertaken in addition to (although it may be
concurrent with) any coordination that may be required under Section 106 of the National
Historic Preservation Act. It should be noted, however, that each law is independent of the
other.

PROPERTIES TO WHICH SECTION 4(f) MAY APPLY: For some other properties, Interior
Department of the Interior Section 4(f) Handbook Page 8




has no direct or program jurisdiction; for others, Interior and DOT disagree as to the
applicability of Section 4(f). In general, Interior believes these properties should receive Section
4(f) protection. Surface waters associated with these lands are also subject to Section 4(f).

DOT, however, does not recognize historic sites of state and local significance as automatically
falling under the protection of Section 4(f), unless such sites are also on or eligible for the
National Register. The responsible DOT official may, at his or her discretion, apply Section 4(f)
to such historic sites, but this is not mandatory. Such application of Section 4(f) may require
further discussion among the NPS, the OEPC, the Office of the Solicitor, and the SHPO.

The following are some common 4(f) problem areas that reviewers have encountered. The list is
not all-inclusive. Such problems should be resolved on a case-by-case basis, with frequent
reference to the DOT Section 4(f) Policy Paper:

Private Lands: Private lands leased by governmental entities and operated as community parks
and recreation areas may fall under the protection of Section 4(f). Factors such as lease
conditions, significance, and use of the area must be considered in determining the application of
4(f). At the very least, reviewers should recommend special attention for such areas and request
Section 4(f) consideration by DOT.

Public School Property: Public school property serving only as a recreation area for a school is
not covered by Section 4(f). However, an area that is open to general public use, and that serves
the recreational needs of the community as well as the school, is covered by Section 4(f), if it is
found to be significant by the officials having responsibility for providing recreation
opportunities to the community.

Private School Property: Private school property that receives public financial assistance in
return for public recreational use of that property may be subject to Section 4(f). Applicability
depends on conditions of the lease and other circumstances. Therefore, all the necessary facts
with appropriate analysis must be assembled for any private school case in which Section 4(f)
may be applicable.

Fairgrounds: Fairgrounds or portions of them that are open to the general public as a community
park, recreation area, or similar area are generally considered to be under Section 4(f) protection.

Public Open Space: Public open spaces will fall under the protection of Section 4(f) when they
are part of a park or recreation area, a historic site, or a wildlife area and local park and
recreation officials have determined them to be significant.

State Game Lands: Interior believes that all state lands and interests therein acquired or
developed or improved for fish and wildlife conservation, restoration, or management with
grants under the Pittman-Robertson Act, the Dingell-Johnson Act, Section 6 of the Endangered
Species Act of 1973, or the Anadromous Fish Act of 1965 (including, but not limited to, state
fish hatcheries, state wildlife conservation areas, and state game lands) are protected by Section
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4(f). However, the final decision on applicability lies with DOT. In making its determination,
DOT will rely on the official having jurisdiction over the lands to identify the kinds of activities
and functions that take place. The FWS will normally be Interior’s lead bureau for these
involvements.

Wetlands Easements: Wetlands easements lands are acquired pursuant to the Act of March 16,
1934, as amended, 48 Stat. 451, 16 U.S.C. 718 (1970), and administered by the FWS. Interior
considers wetlands easements protected under Section 4(f). The FWS will normally be the lead
for these involvements.

Floodplains: Floodplains are not 4(f) areas unless otherwise designated as park and recreation
lands or wildlife refuges under other authority.

Projects Involving Highway Rights-of-Way Temporarily Used for Park Purposes: These lands
should include sufficient documentation to show that the affected parkland is within the highway
right-of-way. The deed and accompanying maps drawn at the time the right-of-way was
acquired will usually provide satisfactory evidence. If the deed is not available and the exact
boundary cannot be determined from existing records, the highway agency should carry out
sufficient design work to address the parkland taking and involvement, including an on-the-
ground finding to support the fact that no parkland will be taken outside the designated right-of-
way. Measures to minimize harm in such cases should include removal or relocation of facilities
that may be involved, fencing, noise abatement, landscaping, and access. Measures should be
coordinated with and approved by the park authority, and implemented at project expense.
Evidence to that effect should be included in the final statement.

National Forest Lands: Usually Interior does not involve itself in national forest/4(f) matters
after the Forest Service (FS) makes a decision that Section 4(f) is not applicable to national
forest lands that are affected by transportation projects. However, Interior should make an
independent evaluation of the park, recreational, or refuge values of the area in question, and as
appropriate request DOT and the FS to reevaluate their position.

Wild and Scenic Rivers: In general, rivers under study for designation as wild and scenic rivers
are not subject to Section 4(f), but publicly owned parks, recreation areas, refuges, and historic
sites within their corridors would be. Publicly owned waters of designated wild and scenic rivers
are protected by 4(f). Publicly owned lands within immediate proximity of such rivers may be
protected by 4(f). Refer to the DOT Section 4(f) Policy Paper (revised June 7, 1989).

SECTION 4(f)/SECTION 106 INVOLVEMENTS

Environmental statement/Section 4(f) evaluations should document actions taken to preserve and
enhance districts, sites, buildings, structures, and objects of historical, archeological,
architectural, or cultural significance. Reviewers should, therefore, familiarize themselves with
Section 106 of the National Historic Preservation Act as it pertains to these properties.
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Section 4(f) requires a more rigorous level of consideration for historic properties than does
Section 106. Section 106 requires only that effects on historic properties be considered and that
the SHPO or the tribal historic preservation officer, as well as the Advisory Council on Historic
Preservation (ACHP) if necessary, be afforded the opportunity to comment. Section 4(f), in
contrast, requires that historic properties be used only if there is no feasible and prudent
alternative.

Although transportation agencies often contend that Section 4(f) and Section 106 compliance
duplicate each other, we do not agree. We do, however, favor concurrent compliance and
processing under both laws. Field reviewers should recommend (during early coordination) the
circulation of a draft environmental document (EA/EIS) with a combined preliminary Section
106 case report/Section 4(f) evaluation. When an EA/EIS is not required, the combined 106/4(f)
document will suffice. Such draft documents must discuss proposed mitigation, and may include
a proposed memorandum of agreement (MOA). The SHPO and Interior will then make their
independent comments on the combined document. The final EIS or the final 4(f)/106
documentation would then include DOT’s 4(f) approval determination and an executed MOA, or
otherwise indicate disposition of the case.

A rather special case is presented by archeological sites, some of which are significant only or
primarily because they contain information that can be fully extracted through a data recovery
program. Recently revised regulations of the ACHP have resulted in changes to the Section 106
process so that when a site is excavated, the effect on the site is considered adverse without
exception. The FHWA’s procedures for considering impacts to archeological sites and the
relationship to Section 106 are generally described at 23 CFR 771.135.

ORGANIZATION AND CONTENT OF DEPARTMENTAL COMMENT LETTERS

The following sections provide a standard format for Section 4(f) letters and EIS/4(f) letters. It
is advisable to use this format so as to ensure that all 4(f) considerations are accounted for and
processed.

COMMON LETTER CONTENT: The content of a Departmental letter of comment on
environmental statement/Section 4(f) evaluations may have several major sections: general
comments, Section 4(f) evaluation comments, environmental statement comments, Fish and
Wildlife Coordination Act comments, and summary comments. Sections dealing with other
specific laws, such as Section 6(f) of the Land and Water Conservation Fund Act, the Fish and
Wildlife Coordination Act, or the Endangered Species Act, should be added if applicable.

Addressee: The letter must be addressed to the appropriate federal official, with a copy to the
state, local, or other sponsor (if any exists). The address should be on the first page at the upper
left-hand corner of the letter. The OEPC control number should also appear at the upper left-
hand corner of the letter under the Departmental seal. The second and succeeding pages of the
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letter should carry a header with the name of the addressee, exactly as it is shown on the first
page, flush with the left margin and the page number located to the right in the same header. The
complimentary close, “Sincerely,” should be two lines below the last line of the letter and
slightly to the right of center. If the signatory is known, type the signatory’s name five lines
below the complimentary close, with title below the name. Material accompanying a letter
should be identified in the text, with a notation at the end indicating an enclosure. When a copy
of the letter is being sent to someone other than the addressee, note this fact at the lower left
hand corner under the signature and include each recipient’s full address(es).

Project Identification: Generally, the initial paragraph should read something like this: “This
letter is in response to your recent request for the Department of the Interior’s comments on the
(type of document received) for the (include project identification exactly as it appears in the
OEPC'’s distribution memorandum).”

Reviewers should independently check project identification. Reviewers should also check type
of review—for example, do not identify the review as a draft environmental statement/Section
4(f) evaluation unless a 4(f) evaluation is actually included. The OEPC frequently distributes a
draft EIS for Interior 4(f) comments when the DOT agency does not recognize a 4(f)
involvement. These are referred to as having a potential 4(f) involvement. In these cases, cite
the document only as a draft EIS. Always include the project name, the county, and the state.
The name of the city or town may be included if appropriate.

GENERAL COMMENTS: This section may contain comments of a general nature, and any that
occur throughout the document should be consolidated to avoid needless repetition. Some
examples are segmentation, scoping, coordination, maps, and graphics. The Section 4(f) and EIS
sections of the letter may also contain a “General” section if it is appropriate to those sections.

Segmentation: Segmentation refers to the subdivision of a large project into smaller projects.
NEPA requires that actions covered by an environmental statement should have independent
significance and must be broad enough in scope to avoid subdivision of the project and to ensure
meaningful consideration of alternatives. Segmentation can result in a lessening of the severity
of a project’s impact. While reviewers should be alert to this problem, they should raise the
issue only if they can substantiate it and only if it obviously affects the interests of Interior.

Scoping and Early Coordination: Scoping and early coordination at the beginning of the location
study can assist in identifying park and recreation, natural, and cultural areas of significance;
agency and public concerns; and the need for preparation of environmental statements.
Reviewers should determine whether scoping and early coordination with park and recreation
bureaus having jurisdiction over the Section 4(f) lands involved has occurred. They should also
check the list of agencies that have been requested to review the draft environmental statement.
If, for instance, the SHPO has been consulted, the SHPO’s comments should be included in the
statement.

Department of the Interior Section 4(f) Handbook Page 12



Maps and Graphics: Some statements provide only small-scale maps and very little other
graphic information about a proposed project and the land uses within the transportation
corridor. Other statements have more extensive graphics such as current U.S. Geological Survey
maps, aerial photographs, photo mosaics, and orthophoto maps. Property boundaries showing
major land uses (i.e., farm lands, park areas, residential areas) are often superimposed on these
maps and graphics. Width of right-of-way can be shown on these maps, including a general
right-of-way taking of land for interchange areas or for specific areas where there would be need
for extensive cuts or fills. Reviewers should encourage the use of well-labeled maps and
graphics in environmental statements. When necessary, we can always request more detailed
boundary and right-of-way maps for specific 4(f) areas, which are especially important to have
when discussing measures to minimize harm to Section 4(f) lands.

SECTION 4(f) EVALUATION COMMENTS:

General Comments: The first paragraph under Section 4(f) may include general comments as to
the adequacy or inadequacy of the Section 4(f) submission. These may include concerns of a
general nature, such as involvement under Section 6(f) or Section 7 of the LWCF Act,
controversy over FS lands, or conflicts with the Wild and Scenic Rivers Act, the National Trails
Act, the Federal Surplus Property Act, and others. We may review projects for which the DOT
agency does not recognize, or rejects outright, the application of Section 4(f). This section
would be a good place to address our differences with DOT about the application of 4(f), the use
of 4(f) lands, determinations of significance, and other matters that may be needed to address the
document’s compliance with the requirements of DOT’s 4(f) regulations.

Specific Comments:

Preliminary Section 4(f) Documents: Interior’s Section 4(f) comments are provided on a clearly
identifiable Section 4(f) document that discusses alternatives and measures to minimize harm.
This may appear in a combined environmental statement/Section 4(f) evaluation or as a separate
Section 4(f) document circulated for review and comment. However, there are instances where
only preliminary Section 4(f) comments may be appropriate. Preliminary 4(f) comments are
provided to give the sponsor an early indication of Interior’s thoughts about the Section 4(f)
information and involvements associated with a proposed project. In cases of this nature, we
should make clear that the comments provided are preliminary and do not represent the results of
formal consultation by DOT with Interior, pursuant to the consultative requirements of Section
4(f), and that this requirement will be fulfilled only when the Secretary of the Interior comments
on a Section 4(f) document that may be prepared and approved by DOT for circulation.
Normally, preliminary comments are provided in two kinds of cases: the case of environmental
statements that have no identifiable Section 4(f) involvements but that Interior believes may
involve Section 4(f) lands, or the case where the sponsor specifically asks for preliminary
Section 4(f) comments before the circulation of a Section 4(f) document.

Alternatives and Their Impacts on Section 4(f) Lands: Section 4(f) requires a finding that there
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is no feasible and prudent alternative to the proposed use of the 4(f) property. We must make an
initial determination in writing that we concur (or do not concur). If we do not concur, we must
state why.

CEQ regulations, as well as DOT Section 4(f) regulations, require rigorous exploration and
objective evaluation of alternative actions that would avoid all use of Section 4(f) areas and that
would avoid some or all adverse environmental effects. Analysis of such alternatives, their
costs, and the impacts on the 4(f) area should be included in draft NEPA documents. In addition
to the general CEQ regulation, the reviewer should be familiar with the specific 4(f)
requirements of 23 CFR 771 and other regulations of DOT’s modal administrations. The
reviewer should consider applying the Overton Park criteria (Citizens to Preserve Overton Park
v. Volpe, 401 U.S. 402 (1972)) to the analysis of alternatives, but in so doing should also
reasonably apply the dictates of sound land use planning in accepting or rejecting alternatives.
The criteria that the Supreme Court established in the Overton Park case stipulate that Section
4(f) lands are “...not to be lost unless there are truly unusual factors present...or...the cost of
community disruption resulting from alternative routes reaches extraordinary magnitudes.” If
not satisfied with an analysis of alternatives, the reviewer should explain the reasons in detail or
request additional information and data essential for comparing alternatives. Reviewers can
always suggest alternatives of their own, for evaluation by the project proponent, and not confine
their comments to the alternatives presented in the statement.

If, on the other hand, the reviewer is satisfied that all alternatives have been thoroughly
examined by the sponsor and the federal agency and there is no feasible and prudent alternative
to the taking of Section 4(f) lands, simply say: “We concur that there is no feasible and prudent
alternative to the proposed use of (insert name of 4(f) area to be used).”

In dealing with alternatives, reviewers should avoid using the phrase “based on the information
provided in the document.” It is appropriate to use this phrase only in cases where we might
have a thought about another alternative but are not prone to promote it for whatever reason.
Unless this is the situation, this phrase should not be used. Also avoid using wording such as the
“most” feasible and prudent alternative.

Measures to Minimize Harm to Section 4(f) Lands: The second phase of a 4(f) review is to
ensure that all possible planning has been done to minimize harm to Section 4(f) lands. This is
often the most important phase and the one where we can be most effective because of our
special expertise in the protection and management of all types of 4(f) areas.

The following is a partial list of the kinds of measures that might be taken to minimize harm to
Section 4(f) lands and properties:

e Replacement of the Section 4(f) lands to be taken or provision of compensation based
on the market value of those lands.
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Horizontal and vertical alignment changes to reduce, if not eliminate, the 4(f)
involvement.

Elevated facility over the site (this may, however, increase aesthetic impacts).

Depressed facility or tunnel through or under the site (this may increase costs,
impacts on ground water, etc.).

Reduction in the number of travel lanes, parking lanes, and so on, or reduction of
median width (use of Jersey-type concrete barrier).

Access improvement to 4(f) properties to help motorists and pedestrians.

Access limitation, in some cases, to control induced development and other secondary
effects.

Landscaped buffer zones, noise barriers, and similar measures.

Appropriate signing and marking of sites to increase public awareness (this may,
however, produce aesthetic impacts or increase usage beyond carrying capacity).

Sensitive aesthetic design of facilities to maintain and enhance ambiance—for
instance, compatible architectural design, tinted concrete, special surface textures,
stone or brick facings, use of weathering steel, prevention of rust staining on masonry
surfaces, and graffiti prevention.

Adaptive re-use of historic structures.

Moving and adequate restoration of historic structures on appropriate new sites (this
is usually a last-resort measure).

Adequate recordation and curatorial care of demolished historic structures (this, too,
is a last-resort measure).

Coordination of construction with recreation activities to permit orderly transition
and continual usage of Section 4(f) land and facilities.

Various regulatory measures such as speed limits, traffic capacity limits, and limited
access to adjacent lands.

Park and Recreation Areas: Reviewers are alerted that a general statement from the sponsor
indicating that the sponsor will comply with all federal, state, and local standards and

specifications to minimize harm is not acceptable. Also not acceptable is a statement that all
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planning to minimize harm has been done because there is no feasible and prudent alternative.
Reviewers should make sure that all possible site-specific planning has been done to identify and
list the measures which will be undertaken, at project expense, to minimize harm to Section 4(f)
areas.

Replacement of Section 4(f) Lands: Sponsors of transportation projects are responsible for
minimizing harm to Section 4(f) lands. These lands may be replaced by the sponsor directly
with lands of equivalent usefulness and location, but if monetary compensation is made (for
areas not involving LWCF moneys), that compensation should be sufficient to replace the lost
lands and improvements thereon. Compensation based on “fair market value” of land taken is
not necessarily satisfactory because purchasing areas of reasonable equivalent usefulness and
location may require paying more than the appraised value of lost lands.

Monetary Compensation for Use of Section 4(f) Lands Not Involving Land and Water
Conservation Fund Moneys: If replacement lands are not available, monetary compensation
equal to replacement value may be acceptable. This compensation should be earmarked for
capital park and recreation purposes. The conversion of parklands to transportation uses without
compensation, or the diversion of monetary compensation received to other uses, constitutes
indirect subsidization of the transportation programs by recreation funds. The occurrence of
either should give rise to serious reservation about the advisability of approving future federal
grant applications for park and recreation purposes to the agency responsible. Reviewers should
always keep in mind that from a strict 4(f) viewpoint, land replacement is simply one of the most
logical methods to minimize harm.

Constructive Use: Constructive use occurs when transportation projects do not incorporate land
from a Section 4(f) property but due to their proximity impacts are so severe that the protected
activities, features, or attributes that qualify a resource for protection under Section 4(f) are
substantially impaired. Constructive use remains a general issue between Interior and DOT
because of its very subjective nature. However, the level, nature, and extent to which an area is
constructively used should be subject to the expertise and determination of the agency
responsible for management and administration of the parkland impacted by the constructive use.
When constructive use is an issue in a particular project review, the reviewer is advised to
consult 23 CFR 771.135(p); the DOT Section 4(f) Policy Paper; the October 5, 1987, FHWA
letter from Eugene W. Cleckley to Bruce Blanchard (see appendix C); and the November 12,
1985, FHWA memorandum to regional FHWA administrators (see appendix D). These
documents will provide background upon which to formulate comments on the review.

Projects Involving Section 6(f) of the LWCF Act: Section 6(f) provides, in part, that ““...no
property acquired or developed with assistance under this section shall, without the approval of
the Secretary, be converted to other than public outdoor recreation uses. The Secretary shall
approve such conversion only if he finds it to be in accord with the then existing comprehensive
statewide outdoor recreation plan and only upon such conditions as he deems necessary to assure
the substitution of other recreation properties of at least equal fair market value and reasonable
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equivalent usefulness and location.”

When a project results in a change in use of an LCWF-assisted park or recreation area, a
determination has to be made, first by the state and ultimately by the NPS, as to whether a
Section 6(f) involvement will result. If a Section 6(f) involvement will result and the NPS, under
its delegated authority, is willing to consider approval of the conversion, then it is mandatory to
acquire replacement land. Only land will satisfy the provisions of Section 6(f). The value of new
capital improvements or a reimbursement to the LCWF are not acceptable. 1f the subject lands
are considered part of the LWCF project scope, the NPS would generally consider a conversion
of use to occur if one of the following actions were to be taken:

. Granting by the participant to another party either control or partial control of the
land that would result in uses other than public outdoor recreation as approved by the
NPS. Examples would be the construction and maintenance of a utility line, pipeline,
irrigation ditch, road, or other similar facility, whether the intrusion is above or below
ground level. A possible exception could occur if the participant, without relinquishing
any control over the area, were to allow a non-owner to construct a subsurface water line,
pipeline, underground utility, or similar facility that would not impair the present and
future recreational use of the property and then to restore the surface area to its
preconstruction condition.

. Constructing or installing structures or facilities by the project sponsor or others on
lands considered within the project scope that would not be compatible with the existing
outdoor recreation uses or would result in a nonrecreational use other than that
acknowledged and approved by the NPS.

. Granting control or partial control of land for transportation rights-of-way, powerline
rights-of-way, pipelines, sewer lines, and landfills, or for construction of structures such
as fire stations, civic centers, libraries, indoor recreation facilities, communication
towers, and tornado sirens.

The list above is not all-inclusive because other actions may also result in Section 6(f)
involvement. The authority to determine whether a potential Section 6(f) involvement exists
rests with the NPS, which administers the LWCF. As prerequisites for approval of any Section
6(f) conversion request, it should be determined that:

e All practical alternatives to the conversion have been evaluated and rejected on sound
bases.

e The proposed replacement land is “...of reasonably equivalent usefulness and location.”

e All necessary coordination with other federal agencies has been satisfactorily
accomplished.
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e The guidelines for environmental evaluation enumerated in LWCF Manual Part 650 have
been completed and considered by the NPS during its review of the proposed 6(f) action.
In cases where the proposed conversion arises from another federal action, final review
of a state’s proposal shall not occur until the region is assured that all environmental
requirements related to that other action have been met.

e C(learinghouse review procedures set forth in LWCF Manual Part 66.1.ID have been
adhered to if the proposed conversion and substitution constitute significant changes to
the original LWCF project.

e The proposed conversion and substitution are in accord with a state comprehensive
outdoor recreation plan.

It should be noted that Interior’s policy on conflicts between grants-in-aid and transportation
projects provides that not only the property actually developed or acquired with LWCF moneys,
but the entire area identified in the project agreement, is subject to the requirements of the
LWCEF and the conditions of the project agreement. Further, Interior has established that when
assistance is provided to only one of five entirely separate parks within a state park system, and
this fact is clearly recognized in the grant project agreement, then an area being taken for
highway construction from a park that received no assistance would not be subject to the
provisions of Section 6(f) of the LWCF Act.

If we do not concur that the first proviso of Section 4(f) is satisfied (in other words, there are
feasible and prudent alternatives to the proposed 4(f) use), then we could not concur in a 6(f)
conversion either, and this should be so stated in our letter. If we do concur in the 4(f) taking,
Interior would be willing to consider a conversion request, and 6(f) compliance becomes one
(but not necessarily the only one) of the measures to minimize harm to the 4(f) area. In this case
we should be helpful in stating exactly what would be required by Interior under 6(f). We should
recommend that 6(f) details be worked out and that a full proposed replacement package be
included in the final 4(f) document. Unless we foresee grave 6(f) problems, we should not make
our 4(f) concurrence contingent upon 6(f) approval (tentative or otherwise); final 6(f) approval
can be given only after 4(f) approval. Our 4(f) comments could be something like: “We have no
objection to Section 4(f) approval, provided that all measures to minimize harm, including an
acceptable Section 6(f) replacement package, as discussed above, are included in project plans.”

Lands Acquired Under Section 7 of the LWCF Act: Unlike Section 6(f) of the Act, Section 7 has
no requirement that land purchased by a federal agency with LWCF moneys under this section
must continue to be used solely for outdoor recreation purposes. In such a situation, there is no
legal necessity for reimbursement to the LWCEF, or a replacement of the taken land, by either the
administering agency or the agency preparing to use the land for other than recreation purposes.

Therefore, when a transportation project encroaches upon federal lands acquired under Section 7
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of the LWCEF, only the requirements of Section 4(f) apply. However, there is no reason we
cannot use replacement land in this case if, in our view, that is appropriate. When Interior lands
(NPS, BLM, FWS, BR, BIA) are involved, wording related to our follow-up action should
follow the statement on our Section 4(f) position, for instance: “The Department of the Interior
would be willing to consider a right-of-way permit application for this project upon receipt of
notice of Section 4(f) approval.” Or: “Because of our jurisdictional involvement, until the
measures to minimize harm are mutually resolved, we do not concur with Section 4(f) approval
and would defer acting on any right-of-way application.” Or, with Section 6(f) involvements:
“Upon receipt of notice of Section 4(f) approval by DOT, the NPS would be willing to consider
a request for a conversion of use as required by Section 6(f) of the LWCF Act.”

Lands Under the Urban Park and Recreation Recovery Act of 1978: Recreation areas and
facilities developed or improved, in whole or part, with a grant under the Urban Park and
Recreation Recovery Act of 1978 (Title 10 of PL 95-625) are subject to Section 1010 of the Act,
which requires independent approval of the Secretary of the Interior for conversion to other than
public recreation uses (see guidance above with respect to Section 6(f)).

Lands Under the Railroad Revitalization and Regulatory Reform Act of 1976: Abandoned
railroad rights-of-way acquired by state and local governments for recreational or conservation
uses with grants under Section 809(b) of the Railroad Revitalization and Regulatory Reform Act
of 1976 require independent approval of conversion of use by the Secretary of the Interior (see
guidance above on Section 6(f)).

Landscaping and Scenic Enhancement: Landscaping and scenic enhancement is a legitimate
transportation project cost. A plan for landscaping and scenic enhancement should be developed
jointly with and to the satisfaction of the agency having jurisdiction over affected Section 4(f)
properties. The visual impact on Section 4(f) properties requires a professional value judgment.
No one is better qualified to make this judgment than the land administrator who knows the
historical, natural, recreational, and other environmental resource values that are to be preserved
and protected.

Noise Abatement Measures: Noise abatement measures should be incorporated into projects
when necessary to minimize harm to Section 4(f) lands. These may include planting special
belts of trees and shrubs, building earthen berms or other noise barriers, building depressed
roadways, and planting grass to reduce reflected noise. Noise abatement measures are especially
important if affected Section 4(f) lands are used for passive recreation or for enjoyment as
natural areas or historic sites. Reviewers might consider giving some advice about what
constitutes an adverse noise impact on 4(f) lands.

Safety and Access: Project plans should include measures to protect the park user and the

motorist. These measures may include fencing, pedestrian overpasses or underpasses, lights,
traffic signals, and adequate vehicular (including bicycle) access to and from the park.
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Project Design: Often highways are designed with wide median strips and require excessive
right-of-way from Section 4(f) lands. In such situations, the amount of “take” can be reduced
greatly in the Section 4(f) areas if the project uses a New Jersey-type concrete median barrier in
lieu of a wide median strip. Use of such concrete barriers should be discussed as a measure to
minimize harm to Section 4(f) lands.

Historic and Archeological Properties: Reviewers should keep in mind that the MOA
concluded under the Section 106 consultation process by the DOT agency, the SHPO, and the
ACHP is not a Section 4(f) document. The appearance of an MOA in a Section 4(f) document
has historically been the exception rather than the rule.

Interior should independently review the measures to minimize harm for a historic site and
express judgment about them. The measures to minimize harm may be only described in a
Section 4(f) document with no reference to an MOA, or they may be identified in a proposed
MOA. The reviewers should address the listed measures and comment accordingly.

An exception occurs when an NPS historic property is involved. Here we make Section 4(f)
comments and become a signatory to the MOA in some cases. Hence reference to the MOA and
the ACHP is acceptable. A number of measures to minimize harm to recreation resources
discussed before, such as improved access, noise barriers, and landscaped buffer zones, may be
applicable to historic sites. However, there are some specific measures to minimize harm that
are unique to historic sites. These may include the following:

e Appropriate signing and marking of historic sites to increase public awareness. These
measures may produce aesthetic impacts or increase usage beyond carrying capacity.

e Sensitive aesthetic design of facilities to maintain and enhance historic ambiance.
Examples are compatible architectural design, tinted concrete, special surface textures,
stone or brick facings, use of weathering steel, prevention of rust staining on masonry
surfaces, and graffiti prevention.

e Adaptive re-use of historic structures, such as moving and adequate restoration of historic
structures on appropriate new sites (usually a last-resort measure).

e Adequate recordation and curatorial care of demolished structures (again a last-resort
measure).

ENVIRONMENTAL STATEMENT COMMENTS: This section is a consolidation of all bureau
comments on the EIS, in addition to settlement by the lead bureau of any conflicting comments,
recommendations, or positions. If lead bureau reviewers have doubts or questions, they should
discuss the matter with the other reviewers who supplied the comments and enlist the assistance

of the regional environmental officer as needed. The lead bureau must provide this service even
if it has no comments. (See 516 DM 7.)

Department of the Interior Section 4(f) Handbook Page 20



General Comments: This section of a Departmental letter contains Interior comments on the
adequacy or inadequacy of the environmental statement with respect to the concerns of Interior
in a general manner. General comments should be followed by detailed discussion of the
specific shortcomings in the environmental statement and suggestions for improvements or areas
where more information is needed.

Project Description: This section of the environmental statement should include a clear, concise
description of the proposed project and its major design features. Especially important is
information on the relationship of the project to resources of concern to Interior. The
Departmental letter should request additional information when it is difficult or impossible to
ascertain the extent of impacts of concern to Interior. This section need describe the
environment only to the degree necessary to evaluate the impacts (with or without the project).
In addition, the reviewers should be especially aware of those environmental attributes having
potential recreation value, including the intangible qualities of aesthetics. Land use data should
include acreage by farmland, wetlands, residential, commercial, public land, and type of use
(recreation, school, etc.). Lands and waters supporting wildlife and fisheries should be
identified, as should unique natural areas. Cultural resources should be identified, but care
should be taken not to locate sites so precisely as to make them subject to vandalism.

Probable Impact of the Proposed Action on the Environment: This section should include the
impact of the proposed project on ecological systems and use. Both primary and secondary
significant consequences (e.g., changes in land use) should be analyzed. Other matters that
should be discussed under this section include the following:

e Total acreage of right-of-way required for the project proposal and each of the
alternatives, including a breakdown of farmland, wetlands, residential properties,
recreational areas, and school property.

e Location of borrow/spoil areas. The selection, use, and restoration of borrow and
spoil areas pose potentially adverse impacts. Our comments should note that borrow
and spoil areas are the primary responsibility of the highway agency rather than the
contractor, and that impacts resulting from development and use of borrow/spoil
areas should be addressed in the environmental statement.

e Consultation with the SHPO for matters relating to historical, architectural, and
archeological values, properties on the National Register of Historic Places, or
properties in the process of being nominated to the Register.

e Impacts on local and regional general recreational values.

e Impacts on rare, endangered, or protected plant and animal species.
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e Noise impacts—especially those on cultural and recreational resources.

e Effects on water resources, including location and area of impact and identification of
stream channelization, channel changes, floodplains, and wetlands.

Channelization: This activity may affect life in the area of the stream to be channelized as well
as the upstream and downstream ecosystem. Therefore, project alternatives passing through
natural waters must be designed to maintain the functioning of the aquatic ecosystem that makes
possible the continuance of a stream’s water quality and prevention of flooding. The stream and
its floodplain are an integral system that is designed to moderate the effects of flooding water
and maintain high productivity in the stream proper. Disturbing the system inevitably results in
a reduction of diversity of species and productivity.

Floodplains and Wetlands : Floodplains and wetlands are very valuable natural resources. They
have great value as habitats for wildlife and as aquifer recharge areas. They also constitute
natural floodwater absorbing areas. When confronted with inadequate information about
projects involving floodplains and wetlands, reviewers should recommend that the statement
include an evaluation of these areas in compliance with Presidential Executive Orders 11988 and
11990. These executive orders direct that special attention be given to floodplains and wetlands
when planning the location of federally financed or supported new facilities such as highways.

Adverse Impacts That Cannot Be Avoided: These impacts may include water, air, or noise
pollution, undesirable land use patterns, damage to wildlife systems, urban congestion, and
threats to health. Water, air, or noise pollution should be discussed as they relate to Interior’s
interests. Although EPA has certain statutory responsibilities for air, water, and noise pollution,
this does not mean that Interior should not tell other agencies when such pollution affects our
program interests. While many Interior bureaus have certain in-house expertise, the Geological
Survey is the recognized expert on ground and surface waters, the FWS on fish and wildlife
resources, and the NPS on park, recreation, and cultural resources.

Alternatives: CEQ regulations require rigorous exploration and objective evaluation of
alternative actions that might avoid some or all of the project’s adverse environmental effects.
The regulations further stipulate that sufficient analysis of such alternatives and their costs and
impacts on the environment should accompany the proposed action through the agency review
process in order not to foreclose prematurely options that have less detrimental effects. We
should recommend further consideration of alternatives not discussed in the statement, and we
should do this as early as possible in the process in order to be effective. There is no reason we
have to confine our review to alternatives presented by the sponsor if we have sound reasons for
suggesting others. Analysis of alternatives is especially important under Section 4(f), and
Interior should always strive to make responsible and timely alternative recommendations to the
DOT agency, rather than postponing any recommendation until the agency makes its final
selection.
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Irreversible and Irretrievable Commitment of Resources: In many statements, the only resources
addressed are sand, gravel, concrete, other supplies, and human energy used in the highway
construction. Curtailment of other uses of the environment is seldom given explicit treatment.
Loss of flora, fauna, stream habitat, and wildlife habitat and changes in drainage patterns all
represent commitments of resources that may not be reclaimed. Any land taken from a fish and
wildlife refuge, state game area, public recreational area, or historic site becomes an irreversible
and irretrievable commitment of resources and should be so identified in environmental
statements.

Minimizing Harm to the Environment: Details of actions to minimize harm to the environment
should be included in the statement. A general statement that the sponsor will comply with all
federal, state, and local standards and specifications is not acceptable. Actions to minimize harm
should be explained in detail. These may include control of air, water, and noise pollution;
landscaping; and sign and billboard removal. We should consider recommending appropriate
mitigation measures for the whole project, not just for 4(f) areas (note that for 4(f) areas our
mitigation recommendations are essential). As lead bureau, the NPS will find that the FWS will
probably have numerous mitigation recommendations for wetlands and other fish and wildlife
values that it wants incorporated into the Departmental letter. NPS reviewers should be familiar
with the FWS policy in this area so that they can properly evaluate the comments. (See FWS
Mitigation Policy in the Federal Register, January 23, 1981, as amended.)

Multiple use and joint development programs should be recommended wherever they can be
used to reduce impacts or enhance the environment.

Another mitigation measure that should be considered in our review is improving access to
navigable water. Funds apportioned to the states may be used for construction of access ramps
adjacent to bridges under construction, reconstruction, replacement, repair, or alteration on the
federal-aid primary, secondary, and urban system highways.

FISH AND WILDLIFE COORDINATION ACT COMMENTS: Under provisions of the Fish
and Wildlife Coordination Act, the FWS investigates and reports on projects affecting certain
waters of the United States. Whenever federal permits are required for transportation project
implementation, reviewers should make sure that the FWS’s FWCA comments and a tentative
position are received and included in the Departmental letter. Close coordination must be
maintained with the appropriate FWS field office.

HOW TO ADDRESS COMMENTS OF OTHER DEPARTMENTAL BUREAUS: The
comments of all Interior bureaus must be appropriately incorporated in the Departmental letter.
We emphasize this so that, in a lead bureau role, a bureau develops a letter that reflects total
Departmental concerns rather than just the items of interest to that bureau’s programs. These
comments can be used verbatim or edited. Major changes or deletions, however, must be
discussed with the bureau supplying the comments and such discussion documented in the
package sent forward.
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Reviewers should avoid specific mention of each Interior agency in the Departmental letter
because the comments belong to the Department. We usually write “The Department
believes...” in a Departmental letter. However, when a comment is clearly related to a bureau
and recognizing the bureau by name is important, the letter should do so. An example would be:
“The FWS informs us that it will oppose the issuance of a USCG bridge permit pursuant to its
responsibilities under the FWCA....”

Otherwise, if any bureau has major problems in its area of expertise, we should say something
like: “Because of the above hydrologic problems, we recommend that you consult further with
the USGS, which would be happy to provide technical assistance in the development of a
mitigation plan for inclusion in the final statement....”

We must always send copies of all comments received with the proposed Departmental letter of
comment so that OEPC's file will be complete. A “No Comment” phone call from another
bureau constitutes its comment; make a record of this, including date, on a separate sheet and
forward it with the package.

SUMMARY COMMENTS:
Content of Section 4(f) Evaluation Comments: Reviewers should keep in mind that Section 4(f)
evaluation comments focus on
e Concurring or not concurring (with supporting evidence) with the agency’s response to
the first proviso of Section 4(f).
e Concurring or not concurring (with supporting evidence) with the agency’s response to
the second proviso of Section 4(f).

Content of Summary Comments: Based on our discussion of alternatives and measures to
minimize harm under Section 4(f) evaluation comments, the text of the summary comments may
include different scenarios, as follows:

o Full Concurrence with Both Provisos of Section 4(f): On projects where we are in full
concurrence with both provisos of Section 4(f), a simple sign-off sentence is
recommended, such as: “The Department of the Interior has no objection to Section 4(f)
approval of this project.”

e Concurrence with Only the First Proviso: On projects where we concur only with the
first proviso of Section 4(f) and have problems with the measures to minimize harm, the
following situations may arise:

e In a situation where we recommend further investigation and consultation for resolution
of suggested additional measures to minimize harm, and where we will accept whatever
decision is reached among the parties involved, the summary comments can state: “The
Department of the Interior has no objection to Section 4(f) approval of this project,
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contingent upon resolution (among the FHWA, the state highway/transportation agency,
and all other involved parties [cite by name]) and documentation in the final statement of
the additional measures to minimize harm, as recommended under the Section 4(f)
evaluation comments.”

e In a situation where we have recommended additional measures to minimize harm about
which we feel strongly, we can state: “The Department of the Interior has no objection to
Section 4(f) approval of this project, provided the measures to minimize harm mentioned
above are included in project plans and documented in the final statement.” This should
be followed with the standard technical assistance offer, such as: “Because this
Department has a continuing interest in this project, we are willing to cooperate and
coordinate with you on a technical assistance basis in further project evaluation and
assessment. For matters pertaining to cultural and recreational resources, please contact
(provide necessary contact person as well as mailing and telephone information).”

Objection to Section 4(f) Approval: On projects where we object to Section 4(f) approval, the
Interior objection may take several forms, the most common of which are the following:

e Interior objects to the preferred alternative and indicates a preference for another or
identifies and recommends further alternatives for study and evaluation. Measures to
minimize harm can be discussed for our alternatives, or we can defer comments on
measures to minimize harm pending the selection of a feasible and prudent
alternative. We should urge field consultation among involved parties to select a
feasible and prudent alternative and develop measures to minimize harm. Indicate
that in order to resolve recreational and cultural resource issues mentioned above, we
would be willing to provide expeditious review of any revised Section 4(f)
documentation that may be circulated for review and comment.

e Interior concurs that there is no feasible and prudent alternative, yet it objects to the
project because measures to minimize harm are grossly inadequate. Our summary
comments might read: “The Department of the Interior does not concur with Section
4(f) approval of this project at this time. We would be pleased to reconsider this
position upon receipt of revised material that includes adequate information and full
discussion of measures to minimize harm as mentioned earlier in our Section 4(f)
evaluation comments.”

Lack of Section 4(f) Information in the Document: There may be occasions where a project’s
involvement with Section 4(f) lands/properties has been totally ignored by the project sponsor.
The lack of Section 4(f) information in the statement, namely the absence of discussion of the
provisos of Section 4(f), should be pointed out in our letter and a recommendation made that a
Section 4(f) evaluation be prepared and circulated for review.

¢ Summary comments could be: “The Section 4(f) evaluation comments in this letter are
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provided to give you an early indication of our thoughts about the Section 4(f)
information and involvements. They do not represent the results of formal consultation
by DOT with the Department of the Interior, pursuant to the consultative requirements of
Section 4(f). Such requirements would be fulfilled only when the Office of the Secretary
of the Interior comments separately on any Section 4(f) evaluation that may be prepared
and approved by you for circulation.” Follow this with the normal technical assistance
paragraph.

e Another option may be appropriate to use in those few cases where we have no formal
Section 4(f) evaluation but field-level consultations uncover the highway agency’s
preference for a particular alternative and we can concur that (1) there is no feasible and
prudent alternative and (2) the measures to minimize harm are fotally adequate. In the
interest of efficiency, we then could sign off at this early stage. Our summary comments
would normally state: “Usually we make preliminary Section 4(f) comments when
commenting on Section 4(f) information in a draft environmental statement. However,
for this case, we are willing to provide you with Section 4(f) comments that will satisfy
the consultative requirements of Section 4(f) of the Department of Transportation Act. If
a certain alternative is selected, we would concur that there is no feasible and prudent
alternative to use of the Section 4(f) area for the proposed transportation project. In
addition, contingent upon a commitment for the implementation of all proposed measures
to minimize harm, we would concur that the second proviso of Section 4(f) will be
satisfied. Accordingly, the Department of the Interior offers no objection to Section 4(f)
approval of the alternative.” The summary comments should also succinctly indicate any
major non-Section 4(f) problems we have with the project, but they should not repeat
minor criticisms of the environmental documentation.

The examples above are intended primarily as suggestions and are offered to assist the reviewer

facing a unique situation for the first time. Reviewers are urged to continue to develop letters
that are responsive to the specific conditions of each statement under review.
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APPENDICES

A. Andrus letter of June 20, 1980, currently embodied in ERM94-4. Letter states what we
believe constitute 4(f) properties.

B. Acronym list.

C. Letter from FHWA to OEPC dated October 5, 1987, explaining continuing areas of
disagreement between DOT and Interior on various Section 4(f) issues.

D. Letter from FHWA’s Office of Environmental Policy to FHWA regional administrators on
constructive use.
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APPENDIX A. ANDRUS LETTER ON SECTION 4(f) PROPERTIES

This memorandum has been electronically scanned from the original signed by Jonathan P.
Deason on August 17, 1994.

PEP - ENVIRONMENTAL REVIEW MEMORANDUM NO. ERM9%4-4

To: Heads of Bureaus and Offices
From: Director, Office of Environmental Policy and Compliance
Subject: Section 4(f) of the Department of Transportation Act

The Secretary has identified, by the attached letter of June 20, 1980, to the Secretary of
Transportation, those park and recreation areas, wildlife and waterfowl refuges and historic sites
which are under Interior’s direct and indirect jurisdiction and which are significant within the

context of Section 4(f) of the DOT Act (49 U.S.C. 303, formerly 49 U.S.C. 1653 [f]).

This guidance should be provided to all Departmental officials who have land management
or program responsibilities for those areas and resources to which Section 4 (f) would apply, in
addition to those personnel who normally review DOT NEPA/4 (f) documents.

This memorandum replaces ER80-2.

Attachment
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This letter has been electronically scanned from the original signed by Cecil D. Andrus on
June 20, 1980.

United States Department of the Interior

Office of the Secretary
Washington, DC 20240

Honorable Neil Goldschmidt
Secretary

U.S. Department of Transportation
Washington, D.C. 20590

Dear Secretary Goldschmidt:

I am aware of your concerns to expedite the planning process for transportation projects. To the
fullest extent we can, I want my Department to assist you in that effort.

It has been our observation, principally with highway projects, that certain delays can be traced
to resolution of questions concerning (1) what constitutes land falling under the provisions of
Section 4(f) of the DOT Act and (2) whether or not such land is significant within the meaning
of Section 4(f).

In order to be helpful and to assist in expediting your transportation project-planning process, a
list has been developed identifying areas pursuant to my jurisdictional responsibility as the
Federal official for making determinations of significance in accordance with Section 4(f) of the
DOT Act, 49 U.S.C. 1653(f). That responsibility is contained in the following provision:

“After August 23, 1968, the Secretary [of Transportation] shall not approve any program or
project which requires the use of any publicly owned land from a public park, recreation area, or
wildlife and waterfow] refuge of national, State, or local significance as determined by the
Federal, State, or local officials having jurisdiction thereof, or any land from an historic site of

national, State, or local significance as so determined by such officials unless . . . .”[emphasis
added]

The Solicitor of this Department advises that our jurisdiction extends to any public park,
recreation area, or wildlife and waterfowl refuge within the scope of the Department’s statutory
responsibilities and that these responsibilities extend to certain State or locally owned (in fee,
less than fee, lease, easement, or otherwise) parks, recreation areas or wildlife and waterfowl
refuges. In addition, the Department’s jurisdiction extends to sites which the Department
determines to be of national State, or local historic significance, regardless of ownership. See
Stop H-3 Ass’n. v. Coleman 533 F2d 434, 441 (1976) Cert. denied 429 U.S. 999 (1976).
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Jurisdiction to determine areas of national, State, or local historic significance includes any
property “significant in American history, architecture, archeology, and culture.” Id. at 441 note
13.

Accordingly, the Department of the Interior declares the following listed lands as being
significant parks, recreation areas, wildlife and waterfowl refuges and historic sites and therefore
Section 4(f) would be applicable to all for any Department of Transportation use. The list has
been developed consistent with my Solicitor’s advice. Moreover, this list may not be exhaustive
and there may be other areas that have been inadvertently omitted or that may need to be
evaluated on a case-by-case basis.

1. All lands or interests therein authorized, established, or administered as part of the National
Park System.

2. All National Park Service “Affiliated Areas.”

3. All lands or interests therein authorized, established, or administered as National Wildlife
Monuments, or as part of the National Wildlife Refuge System, including Waterfowl Production
Areas (wetland easements).

4. All lands or interests therein authorized, established, or administered as part of the National
Fish Hatchery System.

5. All waters, lands, and interests therein acquired for mitigation purposes pursuant to the
authority of the Fish and Wildlife Coordination Act (16 U.S.C. 661-667¢). Such lands and
waters are in many cases administered by other Federal agencies, notably the Corps of
Engineers, or by State agencies, pursuant to general planning authority (Sec. 663(b)). They may
not be made subject to transactions that would “defeat the initial purpose of their acquisition.”
(Sec. 663(d)).

6. All lands or interests therein under the jurisdiction of the Water and Power Resources Service
which are administered or which receive de facto use as parks, recreation areas, wildlife refuges,
or historic sites.

7. All lands or interests therein under the jurisdiction of the Bureau of Land Management which
are administered or which receive de facto use as parks, natural areas, natural systems (e.g.,
flood plains, wetlands, or riparian habitat), environmental education areas, cultural and historic
areas, areas of critical environmental concern, recreation areas, or wildlife refuges, or which
meet wilderness criteria or are wilderness study areas.

8. All lands held in trust by this Department for the benefit of Indian Tribes which are
administered by the Tribe as parks, recreation areas, wildlife refuges, or historic sites, or which
receive similar de facto use.
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9. All local and State lands, and interests therein, and certain Federal lands under lease to the
States, acquired or developed in whole or in part with monies from the Land and Water
Conservation Fund Act. Such lands, and interests therein, are also subject to Section 6(f) of the
Act requiring independent approval of conversion of use by the Secretary of the Interior.

10. All recreation areas and facilities (as defined in Section 1004) developed or improved, in
whole or in part, with a grant under the Urban Park and Recreation Recovery Act of 1978 (Title
10 of P.L. 95-625). Such recreation areas and facilities are also subject to Section 1010 of the
Act which requires independent approval of the Secretary of the Interior (Heritage Conservation
and Recreation Service) for a conversion to other than public recreation uses.

11. All State lands and interests therein acquired or developed or improved for fish and wildlife
conservation, restoration, or management with grants under the Pittman-Robertson Act, the
Dingell-Johnson Act, Section 6 of the Endangered Species Act of 1973, and/or the Anadromous
Fish Act of 1965 (including, but not limited to, State fish hatcheries, State wildlife conservation
areas, and State game lands). For most of these lands, conversion to a non-designated use
requires independent approval by the Secretary of the Interior.

12. All Federal surplus real property which has been deeded to State and local governments for
use and management as park demonstration areas, recreation areas, or wildlife conservation
preserves and refuges, and all historic monuments and properties so deeded, under the
Recreation Demonstration Act of 1942, or the Federal Property and Administrative Services Act
of 1949, as amended. Most of these lands are also subject to independent approval of conversion
of use by the Secretary of the Interior.

13. All abandoned railroad rights-of-way acquired by State and local governments for
recreational and/or conservation uses with grants under Section 809(b) of the Railroad
Revitalization and Regulatory Reform Act of 1976. Such lands are also subject to independent
approval of conservation of use by the Secretary of the Interior.

14. All properties included in or eligible for inclusion in the National Register of Historic
Places.

15. All areas publicly owned in fee, less than fee, lease, or otherwise, which receive de facto use
as park, recreation, or refuge lands, and which are listed on the National Registry of Natural
Landmarks', the National Registry of Environmental Landmarks?, the World Heritage List (U.S.
listings based on nominations by Secretary of the Interior?), or designated as Biosphere Reserves

'Program administered by Heritage Conservation and Recreation Service.
*Program administered by the National Park Service.

*Handled by Heritage Conservation and Recreation Service.
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by the Secretary General, United Nations Educational, Scientific and Cultural Organization
(after consultation with the Secretary of the Interior* and the Secretary of State).

De facto use, as mentioned above, will be determined on a case-by-case basis by the Interior
bureau having statutory or program jurisdiction over or interest in the land in question. In the
case of Indian trust lands, such determination will be made by us, in consultation with the
appropriate Tribal officials. De facto use may also include publicly owned lands or interests
therein proposed or under study for inclusion in the National Wild and Scenic Rivers System, the
National Trails System, or the National Wilderness Preservation System, or as critical habitat for
endangered or threatened species. Early coordination with this Department concerning
applicability of Section 4(f) is especially important whenever lands administered by the Water
and Power Resources Service or Bureau of Land Management, or whenever Indian trust lands
(Tribal Officials/Bureau of Indian Affairs), are affected by DOT projects. Needless to say, such
early coordination concerning other aspects of Section 4(f) is equally important when the lands
and interest or our other bureaus are affected.

All of the above lands may also contain significant, but presently unknown or undesignated,
historic or archeological sites or properties falling under the protection of Section 4(f). This will
be determined on a case-by-case basis by the administering bureau/Tribal officials in
consultation with the SHPO (and/or others with historical expertise). Coordination with this
Department, therefore, is also essential in this matter. Such coordination with reference to
Section 4(f) should be in addition to (although it may be concurrent with) any coordination that
may be required under Section 106 of the National Historic Preservation Act. We would note
however, that each is independent of the other.

You may be assured that we stand ready to provide timely technical assistance in the preparation
of Section 4(f) documentation for projects involving our lands or interests in lands. You realize,
of course, that this Department must make an independent and separate (1) judgment of the need
for use of its lands, or interests in lands, by a Department of Transportation program or project,
as well as (2) documented determination of project compatibility with the purpose for which the
land was acquired (as authorized by Congress) and is being managed.

Also, any approval of conversion of use or of transfers of land is an action requiring our
compliance with the National Environmental Policy Act. Such compliance with NEPA would be
satisfied by an environmental document prepared by the lead agency and approved by the
appropriate bureau(s) in this Department [reference: 40 CFR 1501.5 and .6]. Again, we stand
ready to provide timely technical assistance in the preparation of such documents.

There are, of course, other Section 4(f) properties over which the Department of the Interior has
no direct or program jurisdiction, which should continue to receive Section 4(f) protection.
These include, but are not limited to, community and village parks and playgrounds; State,

*Handled by National Park Service.
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county and regional park, recreation and refuge lands; school playgrounds open to general public
use; State fairgrounds; and all properties determined to have State and local significant historic
values, but which were determined not eligible for the National Register. This Department is
committed to timely review of Section 4(f) statements prepared for such involvements.

I would appreciate it if you made the above information available to your operating
administrations. Additionally, we hope you would instruct the Federal Highway Administration
to have this letter included as an addendum to each State’s Highway Action Plan, developed
pursuant to 23 U.S.C. 109(h) and FHPM 7-7-1. Only with this broad distribution do we believe
that the several administrative levels of a State highway agency will be cognizant of the contents
of this letter and be able to work with you and us in expediting the planning process.

Thank you for your attention to this matter.

Sincerely,

CECIL D. ANDRUS

Secretary

cc:Council on Environmental Quality
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ACRONYM LIST

APPENDIX B. LIST OF ACRONYMS USED IN THIS HANDBOOK

ACHP Advisory Council on Historic Preservation
BIA Bureau of Indian Affairs

BLM Bureau of Land Management

BR Bureau of Reclamation

CEQ Council on Environmental Quality
DOI Department of the Interior

DOT Act Department of Transportation Act
DOT U.S. Department of Transportation
EA Environmental Assessment

EIS Environmental Impact Statement

ER Environmental Review System

ERM Environmental Review Memorandum
ESA Endangered Species Act

FAA Federal Aviation Administration
FHWA Federal Highway Administration
FRA Federal Railroad Administration

FS Forest Service

FTA Federal Transit Administration
FWCA Fish and Wildlife Coordination Act
FWS Fish and Wildlife Service

LWCF Land and Water Conservation Fund Act
MOA Memorandum of Agreement

MOU Memorandum of Understanding
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NEPA National Environmental Policy Act

NHPA National Historic Preservation Act of 1966

NPS National Park Service

NRHP National Register of Historic Places

OEPC Office of Environmental Policy and Compliance
REO Regional Environmental Officer; OEPC

RRRRA Railroad Revitalization and Regulatory Reform Act of 1976
SHPO State Historic Preservation Officer

SOL Office of the Solicitor; DOI

UPRRA Urban Park and Recreation Recovery Act of 1978
USCG U.S. Coast Guard
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APPENDIX C. FHWA LETTER TO OEPC ON DISAGREEMENTS BETWEEN DOT AND
INTERIOR

This letter has been electronically scanned from the original signed by Eugene W. Cleckley on
October 5, 1987.

U.S. Department of Transportation
Federal Highway Administration
400 Seventh Street, S.W.
Washington, D.C. 20590

October 5, 1987
In Reply Refer To: HEV-11

Mr. Bruce Blanchard

Director, Office of Environmental
Project Review

U.S. Department of the Interior
Washington, D.C. 20240

Dear Mr. Blanchard:

Thank you for your constructive comments on our Section 4(f) Policy Paper. We have revised
the policy paper (copy enclosed) to incorporate most of your comments. However, there are
some major areas (constructive use, public parks and recreation areas, historic sites,
archeological sites, late designation, wild and scenic rivers, joint development, and wildlife
management areas) where we still disagree. The following is a summary of these areas.

Constructive Use - You stated you might consider the following as examples of constructive use:
(1) where the proximity of a highway alters a habitat area in a wildlife refuge or interferes with
the normal behavior of wildlife populations; ( 2) where a highway reduces the level of access to
a park or recreation area; and (3) where a highway changes the character of the view from a
historic district that is incompatible with the historic nature of the district. Your description of
the threshold for constructive use of Section 4(f) resources contains terms such as alters,
interferes, reduces, and changes. We agree that these types of impacts where they are
sufficiently severe to substantially impair the resource would be a constructive use. However,
standing alone, we view these terms as establishing a lower threshold than those generally found
in case law. A number of court decisions, including Adler v. Lewis, 675 P.2d 1085 (9th Cir.
1982) (copy enclosed), have established “substantial impairment” as the threshold for
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constructive use.

Public Parks and Recreation Areas - You stated that public housing and military recreation areas,
even if they have some restrictions on the use of them, should be protected by Section 4(f). The
Section 4(f) statute applies to “publicly owned land of a public park, recreation area, or wildlife
and waterfowl refuge.” We take this to mean that the land must be open to the entire public to be
protected by Section 4(f). We agree with you that recreation areas associated with public
housing and military bases do not need unrestricted public access to receive protection under
Section 4(f). We have added a sentence to question 2.C. to clarify this point. The Federal
Highway Administration strongly encourages the preservation of parks and recreation areas that
are not open to the public at large. A statement to that effect has been added to the policy paper.

Historic Sites - You want to afford Section 4(f) protection to historic sites if they are not on or
eligible for the National Register of Historic Places. Obviously, we cannot afford Section 4(f)
protection to every site which is claimed historic by any individual. It has been a longstanding
Department of Transportation Policy to apply Section 4(f) to all sites on or eligible for the
National Register. In addition, our environmental regulation and this policy paper extend
Section 4(f) protection to other historic sites based on an individual site-by-site review.

Archeological Sites - You want to afford Section 4(f) protection to archeological sites even if
they are important chiefly because of what can be learned by data recovery and have minimal
value for preservation in place. This position is contrary to our Section 4(f) regulation. This
portion of our regulation was upheld in the Belmont case (Town of Belmont v. Dole, 755 F.2d
28 (Ist Cir. 1985)).

Late Designation - You want to afford Section 4(f) protection to properties which are designated
as significant historic sites even after acquisition for highway purposes. You base your position
on a belief that such a situation would be the result of a totally inadequate effort to identify
historic properties at the time of search. Our policy clearly states that, if the effort was not
adequate (using the Section 106 requirements at the time of search), Section 4(f) would apply.
Our policy does not seek to obtain any advantage because of inadequate resource identification,
but rather to disqualify properties which did not meet the eligibility requirements at the time of
search ( for example, the property was not old enough).

Wild and Scenic Rivers - You stated that (1) all rivers now in the System have been designated
for their recreational and park (conservation, etc.) values, ( 2) the primary use of all publicly
owned lands within their boundaries is for Section 4(f) purposes, and (3) the officials having
jurisdiction will certify that this is so if asked. We do not necessarily base application of Section
4(f) on titles or systems designation; instead, we base Section 4(f) application on actual function.
If portions of the publicly owned lands are designated or function primarily for recreational
purposes, then those portions would be subject to Section 4( f). We do not believe that publicly
owned lands designated only for conservation values are recreational areas subject to Section

4(%).
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Joint Development - You expressed a desire to apply Section 4(f) to park or recreation land
reserved for highway right-of-way if the reserved land is managed and/or maintained with park
or recreation funds. Section 4(f) application to publicly owned land is not based on the type of
funds spent to manage or maintain that land. Public land reserved for highway right-of-way is
considered highway right-of-way. Section 4(f) does not apply to either authorized or
unauthorized temporary occupancy of highway right-of-way pending project development.
Applying Section 4( f) to the temporary occupancy of this land would be a strong deterrent to
State and local governments to permit such activities and would encourage these areas to be
fenced off. We believe that temporary occupancy of highway right-of-way (reserved for future
construction) for park or recreation should be encouraged by our Section 4( f) policy rather than
discouraged.

Wildlife Management Areas (WMA) - You stated that Federal WMAs are part of the National
Wildlife Refuge System and therefore are considered to be a refuge within the meaning of
Section 4(f). We have revised the discussion on wildlife management areas to state that such
areas would be protected by Section 4(f) where they perform the same functions as a refuge (
i.e., protection of species). As explained in answer 2A, we would, of course, rely heavily on the
views of the officials having jurisdiction over these areas in determining their function.

Enclosed is a copy of the Section 4(f) policy paper (along with a summary of your position).
Since we included most of your comments, we felt that it would be counterproductive to send
your memo intact to our field organization along with the Section 4(f) policy paper.
Consequently, we summarized your position for the major areas on which we disagree. A copy
is enclosed. We appreciate the assistance you have given us in finalizing our paper.

Sincerely yours,
EUGENE W. CLECKLEY

Chief, Environmental Operations Division
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APPENDIX D. LETTER TO FHWA REGIONAL ADMINISTRATORS ON CONSTRUCTIVE
USE

This memorandum has been electronically scanned from the original signed by Ali F. Sevin on
November 12, 1985.

U.S. Department of Transportation
Federal Highway Administration

MEMORANDUM
Subject:  Section 4(f) - Constructive Use

From: Director, Office of Environmental Policy
Washington, D.C. 20590

To: Regional Federal Highway Administrators
Regions 1-10, and Direct Federal Program Administrator

Concern has been expressed from several State highway agencies and from several Federal
Highway Administration (FHWA) offices about the results of litigation on constructive use
of Section 4(f) lands. The two most notable cases are I-CARE in Fort Worth, Texas, and
H-3 in Hawaii

While each of these decisions represented major setbacks for the respective projects and

may present formidable obstacles from the standpoint of nationwide precedent, we believe that
FHWA can construct a defensible position on the proper application of the constructive use
doctrine on future projects.

The first step in the defense is a recognition that a constructive use can occur. The second step is
to establish a threshold or standard for determining when the constructive use occurs. The
FHWA has determined that the threshold for constructive use is proximity impacts which
substantially impair the function of a park, recreation area, or waterfowl or wildlife refuge, or
substantially impair the historic integrity of a historic site.

Steps 3, 4, and 5 are project specific and should be applied whenever there is a likelihood that
constructive use could occur or will be an issue on a project. The third step is to identify the
functions, activities, and qualities of the Section 4(f) resource which may be sensitive to
proximity impacts. The, fourth step is to analyze the proximity impacts on the Section 4(f)
resource. Impacts (such as noise, water runoff, etc.) which can be quantified, should be
quantified. Other proximity impacts (such as visual intrusion) which lend themselves to
qualitative analysis should be qualified. The fifth step is to determine whether these impacts
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substantially impair the function of the Section 4(f) resource or the historic integrity of a historic
site. This determination on impairment should, of course, be coordinated with the public agency
which owns the park, recreation area, or refuge, or with the State Historic Preservation Officer in
the case of historic sites.

If it is concluded that the proximity effects do not cause a substantial impairment, the

FHWA can reasonably conclude that there is no constructive use. Project documents

should, of course contain the analysis of proximity effects and whether there is substantial
impairment to a Section 4(f) resource. Except for responding to review comments in
environmental documents which specifically address constructive use, the term “constructive
use” need not be used. Where it is decided that there will be a constructive use, the draft Section
4(f) evaluation must be cleared with the Washington Headquarters prior to circulation.

ALIF. SEVIN
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United States Dep#arnnent of the Interior

OFFICE OF THE SECRETARY
Washington. D.C. 20240

AUG17 1394

PEP - ENVIRONMENTAL REVIEW MEMORANDUM NO. ERM94-4

To: Heads of Bureaus and Offices

From: Director, Office of Environmental Policy and Compliance
Subject: Section 4(f) of the Department of Transportation Act

The Secretary has identified, by the attached letter of
June 20, 1980, to the Secretary of Transportation, those park and
recreation areas, wildlife and waterfowl refuges and historic
sites which are under Interior's direct and indirect jurisdiction
and which are significant within the context of Section 4(f) of
the DOT Act (49 U.S.C. 303, formerly 49 U.S.C. 1653 [f]).

This guidance should be provided to all Departmental
officials who have land management or program responsibilities
for those areas and resources to which Section 4 (f) would apply,

in addition to those personnel who normally review DOT NEPA/4 (f)
documents.

This memcrandum replaces

nathan P. Deason

Attachment



SECTION 4(£) of the DOT ACT

Section 4(f) of the Department of Traasportation
Act (80 Stat. 931; Public Law 89-670) as amended in
Section 18 of the Federal-Aid Highway Act of 19638
(82 Stat. 815; Public Law 90-495).

"(f) 1t is hereby declared to be the natiomal policy
that special effort should be made to preserve the
natural beauty of the countryside and public park and’
recreation lands, wildlife and waterfowl refuges, and
historic sites. The Secretary of Tramsportation shall
cooperate and consult with the Secretaries of the
Interior, Housing and Urban Development, and Agriculture,
and with the States in developing transportation plams
and programs that include measures to maintain or enhance
the natural beauty of the lands traversed. After the
effective date of the Federal-Aid Highway Act of 1368,
the Secretary shall aot approve any program or project
which requires the use of any publicly owned land from
a public park, recreation area, or wildlife and water-
fowl refuge of nationmal, State, or local significance
as determined by the Federal, State, or local officials
having jurisdiction thereof, or any land frzom am
historic site of national, State, or local significance
as so determined by such officials unless (1) there is
no feasible and prudent altermative to the use of such
land, and (2) such program includes all possible planning
to minimize harm to such park, recreational area, wildlife
and waterfowl refuge, or historic site resulting from such
use."”

Saction 4(f) is Codified in:

23 U.S.C. 138 and 49 U.S.C. 16353(f)



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Honorable Neil Goldschmidt

Secretary Jun 20 B
U.S. Department of Transportation

Washington, D. C. 20550

Dear Secretary Goldschmidt:

1 am avare of your comcerns to expedite the planning process
for transportation projects. To the fullest extent we canm,
1 want my Department to assist you in that effort.

It has been our observation, principally with highway projects,
that certain delays can be traced to resolution of questions
concerning (1) what constitutes land falling under the
provisions of Secticn 4(£) of the DOT Act and- {2) whether or
not such land is significant within the meaning of Section 4(£).

In order to be helpful and to assist in expediting your
transportation project-planning process, a list has been
developed identifying areas pursuant o my jurisdictional
responsibility as the Federal official for makiang determina-
tions of significance in sccordance with Section 4(f) of the
DOT Act, 49 U.S.C. 1653(f). That responsibility is contained
in the following provision:

"Aftar August 23, 1968, the Secratary {of Transportation]
ghall not approve any program or project which requires
the use of any publicly owned land from a public park,
recreation area, or wildlife aand waterfowl refuge of
national, State, or local significance as determined by
the Federal, State, or local officials having juris-
diction thereof, or any land from an historic gite of
national, State, or local significance as so determined
by such officials unless . . . ." [emphasis added])

The Solicitor of this Department advises that our Jurisdiction
extends to any public park, recreation area, or wildlife and
waterfowl refuge within the scope of the Department's statutory
responsibilities and that these responsibilities extend to.
certain State or locally owned (in fee, less than fee, lease,
essement, or otherwise) parks, racreation areas or wildlife
and waterfowl refuges. In additiom, the Department's
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jurisdiction extends to sites which the Department determises
to be of netfonzl, State, or local historic significance,
regardless of ovnership. See Stop H-3 Ags'n v. Coleman 533 P24
&34, 441 (1976) Cert. denied 429 U.S. 999 (1976). Jurisdiction
to determine areas of national, State, or local historic signi-
ficance includes any property "significant in American history,
. architecture, archeology, and culturs.” Id st 44} mote 13.°

Accordingly, the Department of the Interior declares the
following listed lands as being significant parks, recreatiom
areas, wildlife and vaterfowl rvefuges and historic sites and"
therefore Section 4(f) would be applicable to all fer aay
Department of Transportaticn use. The list has been developed
consistent wvith my Solicitor's advice. Hovever, this list may
not be exhaustive and there may be other areas that have been
{nadvertently omitted or that =may need to be evaluated on

& case~-by~-case basis.

1. All lands or interests therein authorized, established, or
administered as part of the National Park Systexm.

2. All National Park Service naffiliated Areas.”

3., All lands or interests therein authorized, established, or
administered as National Wildlife Monuments, ©I &3 part
of the National Wildlife Refuge Systen, 4ncluding
Waterfowl Production Areas (wetland assenents).

4. All lands or interests thereln authoriszed, established, or
administered as part of the National Fish Hatchery System.
5. All! waters, lands, and interests therein acquired for
mitigation purposes pursuaant o the authority of the
¥ish and Wildlife Coordimation Act {16 U.S5.C. 661~-667e).
Such lands and waters sre in many cases adnipistersd by
other Tederal agencies, notably the Corps of Engineers,
or by State sgencies, pursuant to general plannicog
authority (Sec. 663(b)). They may not be made subject
to transactions that would "defeat the initial purpose
of their acquisition." {(Sec. $63(3)).

6. All lands or intcerests therein under the jurisdiction of the
Water and Pover Resources Service which are administered oT
which receive de facto use as parks, Tecrestion areis,
wildilife refuges, or historie sites.
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applicability of Section 4(f) is especially important whenever
lands administered by the Water and Power Resources Service

or Bureau of Land Management, or whenever Indian trust lanscs
(Tribal Officials/Bureau of Indian Affairs), are affected by
DCT projects. Needless to say, such early coordination
concerning other aspects of Section 4(f) is equally

important when the lands and interest of our other bureaus

are affected. ‘

All of the above lands may also contain significant, but
presently usknown or undesignated, historic or archeclogical
sites or properties falling under the protection of Section
4(£f). This will be determined on a casa~by-case basis by the
administering bureau/Tribal officials in comsultation with
the State Historic Preservation Officer{and/or others with
historical expertise). Coordination with this Department,
therefore, is also essential in this matter. Such coordina-
tion with reference 2o Section 4(f) should be in addition to
(although it may be concurrent with) any coordination that
may be required under Sectiom 106 of the National Historic
Preservation Act. We would note however, that each is
independent of the other.

You may be assured that we stand ready to provide timely
technical assistance in the preparation of Section 4(f)
documentation for projects involving our lands or interests
in lands. You realize, of course, that this Department must
make an independent and separate (1), judgment of the need for
use of its lands, or interests in lands, by a Department of
Transportation program or project, as well as (2) documented
determination of project compatibility with the purpose for
which the land was acquired (as authorized by Congress) and
is being managed. :

Also, any approval of conversion of use or of transfers of
1and is an action requiring our compliance with the National
Environmental Policy Act. Such compliance with NEPA would be
satisfied by an eaviroanmental document prepared by the lead
agency and approved by the appropriate bureau(s) in this
Department [refereance: 40 CFR 1501.5 and .6]. 4gain, we
stand ready to provide timely technical assistance in the
preparation of such documents. ‘



12. All Federal surplus real property which has been deeded
to State and local governments for use and manageaent
as park demonstration areas, recreation areas, or
wildlife comservation preserves and refuges, and all
historic monuments and properties so deeded, under the
Recreaticn Demonstration Act of 1942, or the Federal
Property and Administrative Services Act of 1949, as
amended. Most of these lands are also subject to
independent approval of conversion of use by the
Secretary of the Interior.

13. All abandoned railroad rights-of-way acquired by State
and local governments for recreational and/or conserva-
tion uses with grants under Section 809(b) of the
Railroad Revitalization and Regulatory Reform Act of
1976. Such lands are also subject to independent

approval of conversion of use by the Secretary of the
Interior, . ’

14. All properties included in or eligible for inclusion
ia the National Register of Historic Places.

15. All areas publicly owned in fee, less than fee, lease,
or othervise, which receive de facto use as park,
recreation, or refuge lands, and which are listed on the
National Registry of Katural Landmarksl/, the National
Registry of Environmental Landma;ka&f, the World
Eeritage List (U.S. lis:inis based on mominmations by
Secretary of the Interior3/), or designated as Biosphere
Reserves by the Secretary Ceneral, United Nations
Educational, Scientific and Cultural Organizacion Y
(after consultation with the Secrestary of the Interior—
and the Secretary of State).

De facto use, as mentioned above, will be determined on 2
case-by-case basis by the Interior bureau having statutdry oOT
program jurisdiction over or interest in the land iz question.
In the casa of Iandian trust lznds, such detersination will be
pade by us, in consulcation with the appropriate Tribal )
officials. De facto use may also include publicly owned lands
or interests therein proposed or under study feor inclusion in
the National Wild and Scenic Rivers System, the National
Trails System, or the National Wilderness Praservation Systemn,
or as eritical haditat for cugangered or threaztened species.
Early coordination with this Departzent concerning

1/ Prograz adzministered by Heritage Conservation anéd
Recreation Bervice.

2/ Program sdministered by National Pazk Service.

zl Eandled by Heritage Conservation and Recreation Service.

&/

Handled by National Patk Service.
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10.

1l.
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All lands or interests therein under the jurisdiction of
the Bureau of Land Management which are administered or
which receive de facto use as parks, natural areas,
natural systems (e.g., flood plaims, wetlands, or riparian
habitat), environmental education areas, cultural and
historic areas, areas of critical environmental concern,
recreation areas, or wildlife refuges, or which meet
wilderness criteria or are wilderness study areas.

All lands held in trust by this Department for the
benefit of Indian Tribes wkich are administered by

the Tribe as parks, rTecreation areas, wildiife refuges,
or historic sites, or which receive similar de facto use.

All local azd State lands, and interests therein, and
cartains Federal lands uander lease to the S5tates, acquired
or developed in whole or in part with monies from the
Land and Water Conservation Fund Act. Such lands, and
interests therein, are also subject to Section 6(f) of
the Act requiring independent approval of conversion

" of use by the Secretary of the Interior.

All recreation areas and facilities (as defined in
Section 1004) developed oT improved, in whole or in
part, with a gramnt under the Urban Park and Recreation
Recovery Act of 1978 (Title 10 of P.L. 95-625). Such
recreation areas and faciliries are also subject to
Section 1010 of the Act which requires independent
approval of the Secretary of the Interior (Heritage
Conservation aand Recreation Service) for & conversion
to other than public recreation uses.

All State lands and interests therein acquired or
developed or improved for fish and wildlife conservation,
restoration, or management with grauts under the Pittman-
Robertson Act, the Dingell-Johmnsoz Act, Section 6 of the
Endangered Species Act of 1973, and/or the Anadromous
Fish Act of 1965 (including, but not 1imitced to, State
£ish hatcheries, State wildlife conservatiom areas, and
State game lands). For most of these lands, conversion
to s non-designated use requires independent approval

by the Secretary of the Iaterior.
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There are, of course, other Section 4(f) properties over
which the Department of the Interior has no dirxect er

progranr jurisdiction, which should continue to receive Sectien
4(£) protection. These include, but are net limited to,
community and village parks and playgrounds; State, county

and regional park, recreation and refuge lands; school play-
grounds open to general public use; State fairgrounds; and all.
properties determined to have State and local significant
historic values, but which were determined not eligible for
the National Register. This Department is committed to

timely review of Section 4(f) statements prapared for such
Anvolvements.

I would appreciate it 1if you made the above information
available to your operating administrations. Additionally,
we hope you would instruct the Federal Highway Administration
to have this letter included as an addeandum to each State's
Highway Action Plan, developed pursuant to 23 U.S.C. 109(h)
and FHPM 7-7-1. Only with this broad distribution do we
believe that the several administrative levels of a State
highway agency will be cognizant of the contents of this
letter and be able ro work with you and us in expediting

the planning process.

Thank you for yhur attencion to this matter.

Sincerely,

SECRETARY

cc: Council on Environmental Quality



United States Department of the Interior

OFFICE OF THE SECRETARY
Washingion, D.C. 20240

MAR 2 2 1999

PEP - ENVIRONMENTAL REVIEW MEMORANDUM NO. ERM99-2

To: Heads of Bureaus and Offices \5) L.

From: Director, Office of Environmeéé/lagé§f y ; ompliance

Subject: Interventions in Proceedings of the Feder erqgy
Regulatory Commission (FERC)

1. PRURPQSE

This memorandum describes the procedures to be followed in the
Department for intervention in the formal proceedings of FERC.
These procedures are in accordance with 452 DM 2.3 A (1) and
apply to hydroelectric power and natural gas projects under
consideration by FERC.

2. POLICY

It is the Department's policy that FERC intervention actions are
delegated to bureau Regional Directors and Regional Solicitors
with only occasional elevations to headquarters as appropriate
and as described in Part 4 below.

3. PRROCESS

A. The Regional Director, or equivalent official, of a
bureau requesting intervention will circulate a proposal to
intervene (with supporting information) to the Regional Solicitor
(RSOL), the Regional Environmental Officer (REO), and regional
officials of other bureaus in the region. Bureau supporting
information shall include the status of consultations with State,
local, and other appropriate entities regarding their concerns
with the project and their intervention intentions.

The initiating bureau usually arrives at a decision to seek
intervention during the application review process conducted by
the Office of Environmental Policy and Compliance (OEPC) under
516 DM 7. The initiating bureau should use the circulation list
contained in the OEPC distribution memorandum. TIn some cases the
initiating bureau may make a decision to seek intervention before
or after the formal application review process. In these cases
the initiating bureau is advised to consult with the REO to
determine which other bureaus may have an interest in the matter.

B. The bureau circulation will request comments and
recommendations from other bureaus within five working days. It



is the responsibility of the initiating bureau to deliver the
circulation documents as expeditiously as possible. It is
strongly recommended that hand delivery and fax transmission be
used to meet this requirement. Timing is important because late
filings at FERC require preparation of additional documentation
to make a case for our late intervention. Late filings also mean
the decision must be made by the Commission. The decision is
automatic if the Department is on time.

C. Other bureaus may provide "no comment"” responses to the
initiating bureau by telephone. All substantive comments and
recommendations in support or opposition shall use either hand
delivery or fax transmission to meet the five working day
requirement. If the initiating bureau receives no comment within
the review period from a particular bureau, it may assume that
there are no comments.

D. The RSOL will review the proposal for legal issues and
advise the initiating bureau of these findings. This advice and
the remainder of the regional record will form the basis of the
later decision to (not to) intervene by the Office of the
Solicitor.

E. The REO will review the proposal for intra-Departmental,
Federal-State, or potential environmental policy issues and
advise the initiating bureau of these findings. This advice and
the remainder of the regional record will form the basis of the
later decision to (not to) intervene by the Office of the
Solicitor. The REO shall receive a copy of the record as
supplied to the Office of the Solicitor whenever the REO has made
substantive comments and/or recommendations.

F. Both sets of findings in "D." and "E.", along with other
bureau comments, will serve to guide the initiating bureau
regarding potential elevation within the Department. It is at
this time that it should be clear whether or not elevation of the
request within the Department is needed.

G. If no comments are received by the initiating bureau,
that bureau will request the Office of the Solicitor to decide
the issue and, if appropriate, file the intervention petition
before the close of FERC's comment period.

H. If the initiating bureau and other bureaus determine that
intervention is necessary and there are no inter-bureau
conflicts, the initiating bureau will request, on behalf of other
bureaus, the Office of the Solicitor to decide the issue and, if
appropriate, file the intervention petition before the close of
FERC's comment period.

I. If the initiating bureau and other bureaus determine that
intervention is necessary and there are inter-bureau conflicts
that cannot be resolved, the procedures in Part 4 below will be
followed.



J. OEPC shall notify the Office of the Solicitor at the
appropriate time of its concurrence (non-concurrence) with the
intervention request in accordance with 452 DM 2.3 A (5). In
most cases, this will likely occur under "E." above but may occur
later in controversial cases where the record takes longer to
develop. :

K. The Office of the Solicitor shall keep track of all FERC
intervention activities and include OEPC on the official service
list for a copy of any intervention petition filed at FERC. This
copy need only be furnished to OEPC headquarters for the central
project file.

L. Post-licensing proceedings often involve compliance
matters which provide limited time frames for Departmental
responses. In such cases, the Office of the Solicitor is
authorized to file intervention petitions as necessary to protect
and advance the Department's interests in that project
proceeding. Such interventions may be made on behalf of any
bureau(s) for which the Department intervened in the underlying
licensing proceeding, and are made with the concurrence of OEPC
(452 DM 2.3A(5)]. Bureaus not seeking intervention in post-
licensing matters may be removed from future intervention
petitions by notice to the attorney of record.

4. ELEVATION AND CONFLICT RESOLUTION

A. Any intervention request may be elevated to headquarters
for Secretarial or other senior management approval upon the
recommendation of the RSOL or the REO acting through their
respective headquarters' offices whether or not inter-bureau
conflict is involved.

B. If bureau conflicts cannot be resolved in the field, the
initiating bureau shall forward a request for resolution to the
bureau director who will seek resolution with other bureau
directors.

C. If resolution cannot be achieved by the bureau directors,
the initiating bureau will seek resolution with the assistant
secretaries and the Assistant Secretary-Policy, Management and
Budget serving as the Department's Dispute Resolution Specialist
will apply alternative dispute resolution techniques.

b. If necessary, any assistant secretary seeking to resolve
an intervention issue and not fully satisfied with the dispute
resolution process may request that the Secretary review the
issue.

E. The Secretary may address bureau conflicts at any stage
in this process and resolve the matter as he or she may determine
to be appropriate.

F. Upon completion of the dispute resolution process, the



Office of the Solicitor will proceed with the filing of the
intervention petition unless the decision was not to intervene.

5. REISSUE

This memorandum replaces ERM94-6,



United States Department of the Interior

OFFICE OF THE SECRETARY
‘Washington, D.C. 20240

MAR 27 2000

PEP - Environmental Review Memorandum NO. ERM00-2

To: Heads of Bureaus and Offices
From: Director, Office of Environmental Policy and Compliance M Z 7;5 é

Subject: Departmental Participation in Hydroelectric Power Licensing by the Federal
Energy Regulatory Commission (FERC)

1. BACKGROUND AND PURPOSE

This memorandum suppiements 516 DM 7. The Office of Environmental Policy and Compliance
(OEPC) provides oversight, guidance, and process management for the Department's review of
FERC applications and associated exhibits, studies, and environmental documents for
hydroelectric projects covered by the Federal Power Act (FPA), as amended. Following an
extensive Secretarial hydropower initiative (1998-2000) to improve bureau coordination, a
number of existing Departmental policies and practices in this area were revised and a number of
new policies and practices were introduced. In addition, measures are provided to coordinate
legal and technical review and to assure the development of a sound administrative record in
FERC licensing proceedings. Legal review for the Department is provided by the Office of the
Solicitor (SOL).

The purpose of this memorandum is to provide additional information, policies, and procedures
resuiting from the Secretarial initiative and past practices to be used by all bureaus in the review
of FERC applications. It is not intended to replace any other bureau procedural guidance and
such guidance is recommended where necessary. Handbooks and other less formal guidance may
be prepared, published, and utilized by bureaus so long as they do not conflict with this

memorandum.
2.  REISSUE

This memorandum has been revised and reissued as ERM00-2, ERMO00-2 replaces ERM94-5
which is no longer applicable to Interior’s hydropower review activity.

3.  TYPES OF APPLICATIONS
This section outlines the types of applications commonly received from FERC during their

- conduct of a permitting, licensing or re-licensing action. Bureaus are cautioned to carefully track
projects and comment at all appropriate times during the permitting and licensing processes. In



general, bureaus may rely on the distribution from OEPC of FERC notices and review documents
to alert them of pending FERC developments. However, bureaus are also strongly urged to
maintain local information on all hydroelectric projects at their field and regional offices so that
they do not have to catch up on licensing actions further along in the process. In this regard,
notices of intent to file for a new license which are issued by FERC approximately five years
before license expiration are circulated by OEPC for information [see 5.D(2), below].

A. Preliminary Permit - An application for a preliminary permit is a voluntary action and is
not a prerequisite to filing a license application. The permit grants a priority over other
competing interests in applying for a project license during the permit period. The permit period
may be up to three years. Permits are generally sought to study new projects or to add power to
existing non-power projects (18 CFR 4.80-4.84). Because of the voluntary nature of the permit,
any comments made by Interior on a permit do not automatically carry over to the licensing
process. Preliminary permits carry standard consultation conditions set by FERC. FERC does
not include any special conditions. Therefore, bureaus do not need to itemize conditions for the
permit but should be ready to provide consultative advice regarding their programs, facilities, and
missions. A preliminary permit does not grant the permittee unrestricted access to Federal lands
and facilities or occupancy rights to disturb existing landscapes and natural resources. A bureau
may independently contact a permittee for the purpose of advising that permission to enter
Federal lands or facilities may be restricted or prohibited and may require a special use permit
issued by the bureau and subject to the requirements of the National Environmental Policy Act

(NEPA).

B. License - A license application is a request to construct, operate, and maintain a new
hydroelectric project (original license) or to continue to operate a previously constructed
hydroelectric project (new license or relicense) or to install and operate hydroelectric power
facilities at an existing Federal or non-Federal dam or canal, including any directly associated
transmission facilities. The type of license application depends on the size of the power
installation with a major project license issued to any project with an installed capacity of more
than 1.5 megawatts and a minor license issued for projects with installed capacity of 1.5
megawatts or less. FERC’s licensing program also involves a number of other actions proposed
by an applicant. These include: amendments to a project license, termination, surrender, transfer,
or Federal capture of a project license and apply both to major and minor projects (18 CFR 4.40-
4.71, 4.200-4.202, and 16.1-16.26).

Close attention must be given to licensing actions to ensure that the Department seeks the
necessary terms and conditions in the license that will protect its program area of interest. We
may oppose the issuance of a project license when the proposal would cause a serious and
significant impact on our programs or projects, would conflict with an authorized project, or
would conflict with a specific jurisdictional concern of the Department. If the license expires
before a new license is issued and the United States does not exercise the right of take over,
FERC issues annual licenses to the licensee under the terms and conditions of the existing license
until the property is taken over or a new license is issued (18 CFR 16.18).

A license, like a preliminary permit, does not grant the permittee unrestricted access to Federal



lands and facilities or occupancy rights to disturb existing landscapes and natural resources. A
bureau may independently contact a permittee for the purpose of advising that permission to enter
Federal lands or facilities may be restricted or prohibited and may require a special use permit
issued by the bureau and subject to the requirements of NEPA.

C. Exemptions from Licensing - The exemption process is less time consuming than the
licensing process and leads to the construction and operation of the following types of projects
which may be conditioned by FERC and the resource agencies. The exemption process is still
considered a form of licensing and has strict fish and wildlife protection provisions. In both types
of exemptions the Department has an opportunity to provide comments, recommended terms and
conditions, and mandatory terms and conditions to protect resources managed by the Department.
Exemptions do not have expiration dates.

(1) Small conduit hydroelectric facilities are projects with a total installed capacity of
15 megawatts or less on conduits located entirely on non-Federal lands (although it appears that
the conduit itself may be federally owned) and not an integrai part of a dam. FPA amendments
raised this limit to 40 megawatts in the case of a facility constructed, operated, and maintained by
an agency or instrumentality of a State or local government solely for municipal water supply. A
standard article requires compliance with any terms and conditions determined appropriate to
protect fish and wildlife resources by Federal or State fish and wildlife agencies identified within
the comment period (18 CFR 4.90-4.96).

(2) Small hydroelectric projects are projects with a total installed capacity of 5
megawatts or less at existing, non-Federal dams or utilizing a natural water feature without the
need for a dam or man-made impoundment. FPA amendments allow exemptions at new dams and
diversions only if they do not have substantial adverse effects on the environment, are not located
on protected river segments, and meet any mandatory terms and conditions set by Federal and
State fish and wildlife agencies under the FPA. Standard articles require (a) compliance with any
terms and conditions determined appropriate to protect fish and wildlife resources by Federal or
State fish and wildlife agencies within the comment period and (b) any rights to use or occupy any
Federal lands be obtained from the relevant land management agencies (18 CFR 4.101-4.108).

4. PROHIBITIONS, PRESCRIPTIONS, TERMS AND CONDITIONS, AND
AGREEMENTS

A. Prohibitions - FERC is prohibited from issuing original licenses under Part I of the FPA
(or exemptions from such Part) for any hydroelectric power project located within the boundaries
of any unit of the National Park System that would have a direct adverse effect on Federal land
within such unit or unless projects have been specifically authorized by Congress. The FERC is
prohibited from issuing licenses for construction of hydroelectric projects on or having a direct
and adverse effect on any river listed as a component of the National Wild and Scenic River
System including potential additions to the system during such periods as the Wild and Scenic
River Act provides. The FERC is also prohibited from licensing projects in wilderness areas
under the jurisdiction of the Department of the Interior or in Federal reservations under Interior's
supervision where FERC finds that the project will interfere or be inconsistent with the purpose



for which the reservation was created or acquired {16 U.S.C. 797(e}}].

B. Mandatory Prescriptions

(1) Section 4(e) of the FPA requires FERC to accept any license terms and
conditions, which the Secretary deems necessary for the protection and utilization of a reservation
under the Department’s supervision. The project must occupy land within the reservation. FERC
will make a determination whether the project is consistent with the purpose(s) for which the
reservation was created or acquired. Departmental reservations include such lands as Indian
reservations, wildlife refuges, reclamation projects, acquired lands held for public purposes, and
public lands withdrawn, reserved or withheld from private appropriation and disposal. The
Department’s comments will specifically identify any Section 4(e) conditions and be supported by
substantial evidence in the record. It should be noted that Section 4(e) pertains to licenses, not
permits; and the Department interprets it to pertain to those few unique circumstances where
exemptible projects could occupy Departmental reservations. FERC states that Section 4(e)
pertains only to licenses.

{2) Section 18 of the FPA requires FERC to accept any license terms and conditions
for the construction, maintenance, and operation of such fishways as may be prescribed by the
Secretary. Departmental comments will specifically identify any Section 18 prescriptions and be
supported by appropriate fisheries information and substantial evidence in the record. Further,
when the Department cannot establish the need for fishways at the time of licensing, it may
exercise its Section 18 authority by reserving the authority to prescribe fishways in the future. In
post-licensing situations, either a specific reservation of authority to prescribe or a standard FERC
“L-Form” article (Article 15) provides our access for Section 18 prescriptions and can be
supplemented by any case-specific, non-standard articles we provide during our review.

(3) Section 30(c) of the FPA pertains to exemptions from licensing and requires
FERC to accept such terms and conditions as the FWS determines are appropriate to prevent loss
of or damage to fish and wildlife resources and to otherwise carry out the purposes of the Fish
and Wildlife Coordination Act. This is interpreted by the Department to include recreational
fishing access. Departmental comments will specifically identify any Section 30(c) conditions
provided by the FWS and the underlying bases for making them, along with substantial evidence
in the record.

C. Recommended Terms and Conditions

(1) Section 10 of the FPA allows FERC to prescribe terms and conditions within any
permit or license for a number of reasons. The FERC has established a number of standard
articles that are included in all permits and licenses (the L-Forms). In addition, the Department
has the right and responsibility under its various authorities to recommend to FERC other non-
standard terms and conditions for its consideration. The FERC uses a number of typical articles
which provide uniformity for non-standard terms and conditions recommended by Federal
agencies. The Department's comments will transmit its recommended terms and conditions,
including the underlying bases for making them, along with substantial evidence in the record.



FERC will consider our recommendations, but may or may not accept them or will accept them
with modifications. The FERC order issuing a license discusses its disposition of any
Departmental recommendations.

(2) Exemptions from licensing are also subject to standard and discretionary terms
and conditions issued by FERC. The Department can and should, where appropriate, recommend
non-standard terms and conditions for these exemptions in areas other than fish and wildlife
resources which are mandatory under Section 30(c). The situation is similar to Section 10 and
FERC will consider our recommendations, but may or may not accept them or will accept them
with modifications. '

(3) Section 10 also has a provision for the protection, mitigation, and enhancement of
fish and wildlife resources. FERC is required to base such conditions on the recommendations of
Federal and State fish and wildlife agencies. When disagreements arise, FERC is required to
attempt to resolve the disagreements with these agencies. If resolution cannot be obtained and
FERC does not adopt the agency recommendations, FERC must publish its findings that such
conditions are inconsistent with the FPA and/or the conditions selected by FERC comply with
Section 10(j)(1) of the FPA.

D. Agreement About Reclamation Facilities - The Department is agreeable, under certain
conditions, to the development of hydropower by non-Federal entities at Reclamation projects
provided that (1) it is compatible with the authorized purposes of the Reclamation project and (2)
power generation is not an authorized purpose of the Reclamation project.

A Memorandum of Understanding (November 6, 1992) provides a process by which FERC and
Reclamation resolve issues related to licensing authority at Reclamation facilities. Reclamation
and FERC will attempt to resolve issues related to licensing authority in advance of the issuance
of any notice by FERC. If FERC proceeds with issuance of a public notice and jurisdiction
remains at issue, Reclamation may re-assert jurisdiction, with or without comments,
recommendations, and Section 4(¢) terms and conditions, under Departmental review procedures
contained in this memorandum.

A Memorandum of Understanding (June 22, 1981) provides for the establishment of construction
criteria and selected working relationships with FERC when non-Federal projects are licensed at
Reclamation projects. However, it does not recognize the Secretary’s authority to mandate
conditions pursuant to Section 4(e) of the FPA. Departmental comments will specifically identify
any such conditions provided by the Bureau of Reclamation.

5. CONSULTATION AND REVIEW PROCEDURES

A. Pre-Application Consultation - FERC requires all applicants for a license or exemption
from licensing to consult with each appropriate Federal and State resource agency before
submitting its application (18 CFR 4.38). Consultation consists of the following:

(1) First Stage - Applicant provides detailed maps, general engineering design,



proposed operational mode, environmental setting and mitigation to the extent known,
streamflow information, and detailed descriptions of any proposed studies. The first stage
consultation ends when resource agencies and Indian Tribes have timely filed their comments and
recommendations [18 CFR 4.38(b)(6)].

(2) Second Stage - Applicant conducts all reasonable studies and obtains all
reasonable information requested by the resource agencies and Indian Tribes. The second stage
consultation ends ninety days after the applicant supplies draft application documents to the
resource agencies and Indian Tribes [18 CFR 4.38(c)(10)] or at the conclusion of the last joint
meeting held in cases where a resource agency or Indian Tribe has responded with substantive
disagreements.

(3) Third Stage - Applicant files the application documents with FERC [18 CFR
4.38(d)]. The applicant must also file copies of the application with the resource agencies. This
is the only mailing bureaus will receive. Bureaus are strongly advised to save these copies
because it may be some time before the application is ready for formal review and the OEPC
review request is issued. Similar requirements for applicants for new licenses at existing facilities
(relicense applications) are found at 18 CFR 16.8. In response to application filing, FERC will
issue a tendering notice inviting comments on the application and the need for any further studies
to be done. Following that FERC will issue a notice accepting the application for filing and
inviting comments, protests, and motions to intervene.

B. Bureau Review - Bureaus will be involved in all three stages of consultation as necessary
to protect their program interests and to develop the Department’s complete position on a
particular project.

C. Legal Review - In order to ensure the development of a strong, defensible administrative
record for all FERC licensings, bureau responses to FERC requests need to be consistent with one
another, and with Department policy. To achieve this, the Department must work to identify
bureau interests, coordinate bureau comments where there are cross-Department issues, and
routinely subject those comments to legal review. Since the FERC licensing process is quasi-
judicial, the Department has adopted policies to insure that adequate legal review of its
submissions to FERC is carried out.

(1) For every licensing project, the Solicitor’s Office will designate an Attorney Point
of Contact (also, Designated Attorney) at the beginning of the licensing process (i.e., during first
stage consultation) for the provision of general legal advice throughout that process. The
Attorney Point of Contact is likely to become the “Attorney of Record” for the project if the
Department intervenes in FERC’s process. At the client’s request and within resource
constraints, the Designated Attorney will provide legal representation and legal review of draft
comments submitted to FERC or the applicant through the Departmental review process. SOL
will keep OEPC informed of these Attorney Points of Contact and Attorneys of Record so that
the attorney can be identified on all OEPC distribution memoranda.

(2) Bureaus will provide the Office of the Solicitor three business days for informal



legal review of all bureau tendering and scoping comments before bureaus submit those comments
to FERC. Bureaus will fax those draft comments to the appropriate Solicitor’s Office at least one
week before the FERC deadline in order to allow sufficient time for possible revisions.

D. Departmental Review

(1) The first and second stages of consultation will occur at regional and field offices
of the Department’s bureaus with assistance provided by the Regional Environmental Officers
(REO) upon request. The third stage filing is the point where OEPC assumes process
management of the Department's review in accordance with this section. The OEPC will initiate
third stage review activities whenever it has an official notice from FERC announcing that:

> the application is accepted for filing and invites comments, protests, and interventions;

»  the application is “not ready for environmental analysis” but invites intervention in the
proceeding;

> and/or the application is “ready for environmental analysis”.

Any bureau on the OEPC review request not in receipt of copies of the application should call the
applicant's contact noted in-the FERC notice and request those copies. It is not likely that OEPC
will have any extra copies since OEPC will have already distributed those copies in its possession.
Copies are often available electronically on CD-ROM and over the Internet at FERC’s web site.
The notices generally give an Internet address.

(2) All bureaus receive FERC's notices of intent to file for a new license, which is
required five years before license expiration, via the environmental review system. This action
gives bureaus notice that they may need to determine the importance of a project, develop a
bureau position, and track its progress through the FERC process. It is recommended that
bureaus begin working with applicants as early as possible after this notice of intent to insure full
consideration of their resource concerns.

(3) Bureaus should recommend that any studies needed to define and mitigate
impacts to our properties and resources be completed prior to issuance of a license unless such
studies are dependent on post construction operations. Bureaus are also encouraged to make
study requests during pre-filing consultation and whenever a tendering notice is issued so studies
are completed and available for use in developing terms and conditions and recommendations.

(4) OEPC is the focal point for Departmental receipt, review, and comment on
policies, regulations, and project applications of FERC. OEPC maintains all necessary databases
to assist bureaus in tracking and reviewing critical FERC projects.

(a) All applications and other matters that may affect more than one bureau or
the policy interests of the Secretary will be controlled by OEPC. In this regard OEPC may
designate reviewing and lead bureaus, review schedules, and the responsible office for forwarding
comments to FERC. Upon request OEPC also revises these designations as necessary when
brought to its attention by bureau personnel or others.



(b) Post-review process issues of interest to a single bureau are usually assigned
to that bureau with only a requirement to keep OEPC informed of the results. Examples include
Section 10(j) fish and wildlife consultation where recommendations previously transmitted to
FERC via the Departmental comment letter are later resolved by FWS and FERC at the field level
and any other single bureau issue occurring later than the date of the Department's comments. It
is recommended that the REO be consulted if there is any doubt about a single bureau issue. The
REO can assist in coordinating a reply if other bureaus are involved. For legal review, bureaus
should maintain contact with and seek the advice of the Designated Attorney or the Attorney of
Record.

(c) As a general rule OEPC will assign projects five megawatts or less in
capacity to REOs for signature and projects larger than five megawatts to headquarters, with
controversial issues referred as necessary to the Assistant Secretary-Policy, Management and
Budget or other senior policy officials. Projects known or later found to occupy National Park
System lands are assigned to headquarters. Projects known or later found to occupy Federal
reservations may be assigned to headquarters depending on the policy nature of the issue.

(5) OEPC forwards to the bureaus, through the environmental review (ER) system,
certain FERC notices it retrieves from the Internet. This provides a significant time saving over
waiting for FERC’s mailing of the notices. Bureaus receiving notices via the Internet or any other
means must always check with their ER staff and/or OEPC to determine if a control number has
been assigned and to receive review instructions if not previously made available.

(6) As soon as memoranda regarding FERC notices are ready for distribution, OEPC
will forward, via fax, certain time-sensitive project notices directly to the appropriate bureau
reviewers in the field. This is another time saving practice utilized for the following types of
notices:

Applications Tendered and Reguesting Additional Studies

Notice of Filing Accepted

Notice of Scoping, Scoping Meetings, Scoping Documents, etc.
Notice of Request to Intervene

Applications Ready for Environmental Analysis

Notices of Draft or Final Environmental Assessments or Statements
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OEPC will maintain a current list of field office fax numbers for this purpose.

(7) Inits licensing process FERC (rather than the applicant) must consult with the
Department pursuant, but not limited, to the following statutes and subordinate regulations,
directives, or procedures.

Federal Power Act

Water Resources Planning Act
Wild and Scenic Rivers Act

Fish and Wildlife Coordination Act
Endangered Species Act

National Historic Preservation Act
National Environmental Policy Act
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(8) In addition, the Department may have additional jurisdiction over all or portions
of a FERC hydroelectric project pursuant, but not limited, to the following statutes:

Reclamation Law

Federal Land Policy and Management Act

Alaska Native Claims Settlement Act

Alaska National Interest Lands and Conservation Act
National Park Service Organic Act

National Wildlife Refuge System Administration Act
Land and Water Conservation Fund Act

Urban Park and Recreation Recovery Act

Federal Property and Administrative Services Act
Recreation Demonstration Project Act

National Trails System Act

Mining Law of 1872
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E. Alternative Administrative Process

A (1) This is a parallel process to the three stage consultation process (see 18 CFR 4.34
and related modifications to existing sections of FERC’s rules). It is also known as the
“collaborative process” and “alternative licensing process”.

(2) OEPC notices will identify use of the collaborative process by an applicant
through the ER system. Appropriate instructions will be outlined in the distribution memoranda.

(3) Bureaus must be aware of the requirements of this process so that they can use
and participate in this process to its fullest extent and understand its larger demand on their field
resources.

(4) REOs may facilitate Interior’s participation in this process if requested and if time
permits.

6. TIME PERIODS FOR DEPARTMENTAL REVIEW

A. Permits - The FERC rules do not specify a review period. The notice from FERC
announcing the permit will indicate a review period, and it is usually 60 days. Time extensions are
not routinely sought on permit applications because FERC issues all permits with a set of standard
conditions requiring the permittee to consult with all agencies concerned with natural resources
and environmental matters.

B. Licenses and Exemptions - FERC regulations state that all review comments and
recommendations and mandatory terms and conditions and prescriptions are due to FERC no later
than 60 days after FERC announces the application as being “ready for environmental analysis”.
Extensions may be granted by FERC for good cause or extraordinary circumstances. Therefore,
the OEPC review request will specify a firm date for response by bureaus to the lead bureau and
to OEPC. All comments and recommendations received by that date will be considered for the
Departmental letter. Any comments and recommendations received after that date may be
considered for a supplemental letter to FERC.



C. Time Extensions - OEPC will seek time extensions based upon a written request from
an REO or any reviewing bureau. All such requests must provide the reason(s) for the extension.
These requests may be electronically transmitted to OEPC.

7. INTERVENTION

A. Intervention is the legal process by which the Department becomes a formal party to
FERC's quasi-judicial process and establishes its right to appeal permits, licenses, and exemptions
and associated terms and conditions once they are issued. Petitions to intervene and subsequent
proceedings are processed by the Solicitor's Office.

B. Procedures for requesting intervention in FERC's proceedings are found in 452 DM 2.
Reviewers should follow the additional guidance found in ERM99-2.

8. NATIONAL HYDROPOWER MEETING

To assist in managing the Department’s activities relating to hydropower licensing, the
Department will hold an annual hydropower meeting for the appropriate Departmental bureaus
and staff. The meeting’s main purposes are: (1) to foster discussions among bureaus and other
Departmental offices on broad policy matters relating to FERC hydropower licensing and (2) to
identify, discuss, and prepare for those hydropower projects of critical importance to the
Department in the coming year. This meeting is subject to the availability of funding and a willing
bureau sponsor.
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DEPARTMENT OF THE INTERIOR
DEPARTMENT MANUAL

516 DM 2
Appendix 1

Chapter 2; Appendix 1

Departmental Categorical Exclusions

The following actions are CX’s pursuant to 516 DM 2.3A(2).
However, environmental documents will be prepared for
individual actions within these CX if any of the extraordinary
circumstances listed in 516 DM 2, Appendix 2, apply.

1.1

1.4

1.5

1.9

Personnel actions and investigations and personnel
services contracts.

Internal organizational changes and facility and office
reductions and closings.

Routine financial transactions including such things as
salaries and expenses, procurement contracts (in
accordance with applicable procedures for sustainable
or “green” procurement), guarantees, financial
assistance, income transfers audits, fees, bonds, and
royalties.

Departmental legal activities including, but not limited
to, such things as arrests, investigations, patents, claims
legal opinions. This does not include bringing

Judicial or administrative civil or criminal enforcement
Actions which are already excluded in 40 CFR 1508.18

(a).

Nondestructive data collection, inventory (including
field, aerial, and satellite surveying and mapping),
study, research and monitoring activities.

Routine and continuing government business, including
such things as supervision, administration, operations,
maintenance, renovations, and replacement activities
having limited context and intensity (e.g., limited size
and magnitude or short-term effects).

Management, formulation, allocation, transfer, and
reprogramming of the Department’s budget at all levels
(This does not exclude the preparation of environmental
documents for proposals included in the budget when
otherwise required.)

Legislative proposals of an administrative or technical
nature (including such things as changes in
authorizations for appropriations, minor boundary
changes, and land title transactions) or having primarily
economic, social, individual or institutional effects; and
comments and reports on referrals of legislative
proposals.

Policies, directives, regulations, and guidelines that are
of an administrative, financial, legal, technical, or
procedural nature and whose environmental effects are
too broad, speculative, or conjectural to lend
themselves to meaningful analysis and will later be
subject to the NEPA process, either collectively or
case-by-case.

1.10

1.12

Activities which are educational, informational,
advisory, or consultative to other agencies, public and
private entities visitors, individuals, or the general
public.

Hazardous fuels, reduction activities using prescribed
fire not to exceed 4,500 acres, and mechanical methods
for crushing, piling, thining, pruning, cutting, chipping,
mulching, and mowing, not to exceed 1,000 acres.
Such activities: Shall be limited to areas (1) in
wildland-urban interface and (2) Condition Classes 2 or
3 in Fire Regime Groups I, II, or III, outside the
wildland-urban interface; Shall be identified through a
collaborative framework as described in “A
Collaborative Approach for Reducing Wildland Fire
Risks to Communities and the Environment 10-year
Comprehensive Strategy Implementation Plan;” Shall
be conducted consistent with agency and Departmental
procedures and applicable land and resource
management plans; Shall not be conducted in
wilderness areas or impair the suitability of wilderness
study areas for preservation as wilderness; Shall not
include the use of herbicides or pesticides or the
construction of new permanent roads or other new
permanent infrastructure; and may include the sale of
vegetative material if the primary purpose of the
activity is hazardous fuels reduction.

Post-fire rehabilitation activities not to exceed 4,200
acres (such as tree planting, fence replacement, habitat
restoration, heritage site restoration, repair of roads and
trails, and repair of damage to minor facilities such as
campgrounds) to repair or improve lands unlikely to
recover to a management approved condition from
wildland fire damage, or to repair or replace minor
facilities damaged by fire. Such activities: Shall be
conducted consistent with agency and Departmental
procedures and applicable land and resource
management plans; shall not include the use of
herbicides or pesticides or the construction of new
permanent roads or other new permanent infrastructure,
and shall be completed within three years following a
wildland fire.*

* Refer to the Environmental Statement Memoranda Series
for additional, required guidance
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516 DM 2
Appendix 2

Chapter 2; Appendix 2
Categorical Exclusions; Extraordinary Circumstances

Extraordinary circumstances exist for individual actions
within CXs which may:

2.1 Have significant adverse effects on public health or
safety.

2.2 Have adverse effects on such natural resources and
unique geographic characteristics as historic or cultural
resources; park, recreation or refuge lands; wilderness
areas; wild or scenic rivers; national natural landmarks;
sole or principal drinking water aquifers; prime
farmlands; wetlands (Executive Order 11990);
floodplains (Executive Order 11988); national
monuments; and other ecologically significant or critical
areas.

2.3 Have highly controversial environmental effects or
involve unresolved conflicts concerning alternative uses
of available resources [NEPA Section 102 (2) (E)].

2.4 Have highly uncertain and potentially significant
environmental effects or involve unique or unknown
environmental risks.

2.5 Establish a precedent for future action or represent a
decision in principle about future actions with potentially
significant environmental effects.

2.6 Be directly related to other actions with individually
insignificant but cumulatively significant environmental
effects.

2.7 Have adverse effects on properties listed, or eligible for
listing, in the National Register of Historic Places.

2.8 have adverse effects on species listed, or proposed to be
listed, on the List of Endangered or Threatened Species,
or have adverse effects on designated Critical Habitat for
these species.

2.9 Have the potential to violate a Federal law, or a State,
Local, or tribal law or requirement imposed for the
protection of the environment.

2.10 Have the potential for a disproportionately high and
adverse effect on low income or minority populations
(Executive Order 12898).

2.11 Restrict access to and ceremonial use of Indian sacred
sites by Indian religious practitioners or adversely
affect the physical integrity of such sacred sites
(Executive Order 13007).

2.12  Significantly contribute to the introduction, continued
existence, or spread of noxious weeds or non-native
invasive species known to occur in the area or actions
that may promote the introduction, growth, or
expansion of the range of such species (Federal
Noxious Weed Control Act and Executive Order
13112).



United States Department of the Interior

FISH AND WILDLIFE SERVICE
WASHI

NGTON, D.C. 20240

ADDRESS ONLY THE DIRECTOR.
FISH AND WILDLIFE SERVICE

In Reply Refer To:
FWS/DHC/BFA APR 6 1993

Memorandum
To: Service Directorate
From: Deputy Director

Subject: The Fish and Wildlife Service and the National
Environmental Policy Act

On March 1, 1993, Secretary Babbitt asked all bureaus in the Department of the Interior
(Department) to rededicate their commitment to the policy set forth in the National Environmental
Policy Act of 1969 (NEPA), with a view toward effective conservation and environmental protection
(copy attached). | strongly support the Secretary's commitment.

The Fish and Wildlife Service (Service) leads the Department in providing careful scrutiny and
review of other Federal agency proposals during external reviews. The purpose of these reviews
by Service field and Regional offices is to assist other agencies to adequately consider fish and
wildlife resources in their proposals and to incorporate measures to protect and enhance
resources under our stewardship. | strongly urge you to provide your comments to other agencies
early in their scoping process to seek avoidance and potential resolution of conflicts. By providing
clear, concise, and detailed comments on agency "notices of intents,"” we can be instrumental in
the early resolution of important concerns on wetlands, endangered species, migratory birds, and
anadromous fish.

| strongly urge you to effectively utilize the planning and decision making functions of NEPA in the
execution of Service proposals. Your plans should reflect the Service's commitment to meeting the
twin objectives of NEPA: (1) the careful consideration of detailed information on significant
environmental impacts before decision making; and (2) recognition of the important role of the
public in both the decision making process and the implementation of that decision. These
objectives embody the principles of NEPA to make better environmental decisions.

Our renewed attention to making effective use of NEPA will further the resource programs of the

Service and of the Department.
Attachment IN-9
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U.S. DEPARTMENT OF INTERIOR, FISH AND WILDLIFE SERVICE

RECORD OF DECISION

SOUTH TONGUE POINT LAND EXCHANGE AND
MARINE INDUSTRIAL PARK DEVELOPMENT PROJECT
CLATSOP COUNTY, OREGON

This Record of Decision (ROD) has been developed by the U.S. Fish and Wildlife Service
(Service) in compliance with the agency decision-making requirements of the National
Environmental Policy Act (NEPA) of 1969, as amended. The purpose of this ROD is to
document the decision of the Service for the selection of an alternative for implementing the
South Tongue Point Land Exchange and Marine Industrial Park Development Project
(Project). Alternatives have been fully described and evaluated in the May 1994, Final
Environmental Impact Statement (EIS) for the Project.

This ROD is designed to: a) state the Service's decision, present the rationale for its
selection, and portray its implementation; b) identify the alternatives considered in reaching
the decision; and c) state whether all means to avoid or minimize environmental harm from
implementation of the selected alternative have been adopted (40 CFR 1505.2).

Based upon the review of the alternatives and their environmental consequences described in
the Final EIS for the Project, the decision of the Service is to implement Alternative A, the
Preferred Alternative. The selected action entails the transfer of lands under Federal
administration for lands under Oregon State administration. Former State lands will be
conveyed to the Servicess  Lewis and Clark National Wildlife Refuge (Refuge). The State of
Oregon will sponsor the development of a marine industrial park by on the former Federal
lands.

Timing of implementation of various components of the project will occur based on funding
and the availability of personnel and other resources. The Project's land exchange
component is expected to enhance habitat and wildlife protection on the Refuge. The
Project's development component is expected to create real property assets and associated
income for the Common School Fund of the State of Oregon, encourage new industrial
employment within the South Tongue Point area

For further information, please contact: Ben Harrison, U.S. Fish and Wildlife Service, 911 NE
lith Avenue, Portland, Oregon 97232-4181, telephone: (503) 231-2231.
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PROJECT DESCRIPTION

The U.S. General Services Administration (GSA) is proposing to convey approximately 130
acres of upland and submerged lands administered by the U.S. Army Corps of Engineers
(Corps) to the Division of State Lands (Division), an agency of the State of Oregon. In
exchange for the Federal land, the Division is proposing to convey approximately 3,930 acres
of State-owned land within the administrative boundary of the Refuge to GSA, which will in
turn transfer those lands to the Service..

Under the proposed land exchange, the Service would gain fee title ownership to certain lands
within the administrative boundary of the Refuge which would provide a more substantial and
durable means of protecting wildlife resources from incompatible uses. Other State
administered lands within the Refuge will be managed by the Service under a long-term
cooperative management agreement with the Division. The Division has proposed to develop a
multi-tenant marine industrial park on the property conveyed to it.

KEY ISSUES

Through public scoping and with input from various agencies and publics, key issues were
identified. These focused on the following subject areas: 1) certain aspects of the physical
environment, especially the potential for hazardous materials to be released from local
sediments; 2) certain aspects of the biological environment, especially wetlands and threatened
and endangered species; and 3) certain aspects of the cultural and social environment,
especially the local and regional economy. These factors were also examined for the State-
owned islands proposed as additions to the Refuge. These issues were thoroughly examined in
the Draft and Final EIS.

ALTERNATIVES

More than 20 alternatives were considered before limiting the alternatives to be advanced for
further study. Alternatives considered but not advanced for detailed analysis included
alternative development concepts, alternative sites, and single versus multi-tenant
developments. Alternatives advanced for detailed analysis include (A) the proposed land
exchange and development of a multi-tenant marine industrial development; (B) the proposed
land exchange and multi-tenant marine industrial development with connecting road to North
Tongue Point; and (C) a No Action Alternative. Adverse and beneficial impacts of each
alternative are considered.

Alternative A

Alternative A comprises two elements: (1) the land exchange, and (2) the multi-tenant marine
industrial development.



(1) Approximately 3,930 acres of State-owned land within the administrative boundary of the
Lewis and Clark National Wildlife Refuge would be exchanged through GSA to the
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service for the 130 acres on South Tongue Point. The remaining 950 acres would be
managed under a long-term cooperative agreement between the Division and the Service.

(2) Development of the multi-tenant marine industrial site would occur in two phases.

Phase 1 would involve site infrastructure developments and construction of marine industrial
facilities. Construction would begin in 1994 and occur at a rate supported by market
conditions.

Alternative B

Alternative B comprises the same two elements as Alterative A with the addition, in Phase
2, of a road connecting South Tongue Point to North Tongue Point. Construction of the
connecting road would be dependent upon the need for additional land to support marine
industrial development and increased port activities at North Tongue Point.

Alternative C

With the No Action Alternative, South Tongue Point would remain in its present.
undeveloped condition except for the existing Corps Field Station. There would be no land
exchange. The No Action Alternative would not have direct adverse impacts to the physical
and biological environment. However, the No Action Alternative would not have direct
economic benefits from job creation and tax revenues.

DECISION

The Service's decision is to implement the Preferred Alternative, Alternative A, as it is
described in the Final EIS for the South Tongue Point Land Exchange and Marine Industrial
Development Project. This decision is based on a thorough review of the alternatives and their

environmental consequences.

Other Agency Decisions

A Record of Decision will be produced by the Corps. The responsible officials at the Corps will
adopt the Final EIS as part of the permit process required by Section 404 of the Clean Water
Act.

A Record of Decision will be produced by GSA. The responsible officials at GSA will adopt
the EIS in order to comply with National Environmental Policy Act requirements for the
disposal and exchange of Federal properties.

RATIONALE FOR DECISION

The Preferred Alternative has been selected for implementation based on consideration of a
number of environmental and social factors. Alternative A has been selected as the preferred.
alternative because: 1) the land exchange provides the most durable means for protecting
wildlife habitats and enhancing wildlife populations; 2) the development component avoids
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significant adverse environmental impacts; and 3) the project will result in significant
economic benefits in a economically depressed area.

Alternative A was selected because it balances resource protection with water dependent
development. The preferred alternative provides a net benefit for wildlife and benefits for the
local economy. The land exchange is the most practical means available to secure and protect
additional lands from incompatible uses within the administrative boundary of the Refuge.
Migratory bird and resident wildlife populations will benefit from additional secure habitat
and be enhanced through wildlife management programs which could not be without fee title
ownership. The. development component has been carefully designed to minimize adverse
environmental effects. Wintering bald eagles will benefit from compensatory measures
designed to enhance foraging opportunities. A net gain in wetlands will be realized through
successful implementation of mitigation measures.

Implementation of the Preferred Alternative extends the protection of the environmental
resources and maintenance of environmental quality beyond what would be achieved under
either of the other two alternatives. Alternative B was not selected as the preferred
alternative due to the significant impacts expected to resident bald eagles. Alternative C, the
No Action Alternative, was not selected as the preferred alternative because, it would not
result in the Service increasing habitat protection within the Refuge.

Marvin L. Plenert, Regional Director
Date6/20/94
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Fish and Wildlife Service and their progeny will be classified as  impact statement. The
Fish and Wildlife,

a nonessential experimental population Service considers that all
practicable
Record of Decision; Black-Footed under Federal rule making
requirements. mean to avoid or minimize
Ferret Reintroduction Conata Basin/
Badlands, SD Other Alternatives Considered environmental impacts that
could result

from implementation of the preferred
Five alternatives, including the plan have been identified and

are
AGENCY: Fish and Wildlife Service preferred

alternative, were analyzed in........... considered acceptable.

ACTION: Notice. the final environmental impact Decision

SUMMARY:: Pursuant to regulations* statement. All action

alternatives

promulgated by the Council on propose to reintroduce black-footed The Fish-and Wildlife Service will

Environmental Quality (40 CFR 1505.2) ferrets as a nonessential

experimental accept the proposed action to release

and the implementing procedure of thepopulation. The alternatives included: captive reared black-
footed ferret$ into.
U.S. Fish and Wildlife Service for the Alternative A-Black-footed
ferrets the Conata Basin/Badlands area near
National Environmental Policy Act ofwould not be reintroduced into BNP or Wall, South Dakota as
described in

BGNG (No Action). Alternative C in the Final
1969 (40 U.S.C. 1501 et seq.). the Alternative B-Black-footed ferrets Environmental Impact
Statement,

Department of Interior has p and this would be released only in BNP in a Black-Footed
Ferret Reintroduction.

record of decision on the FO reintroduction area of appr6dmately Conta Basin Badlands.
South Dakota.

Environmental Impact Statement, 25.000 acres which contains about 3.200 After careful
evaluation of each

Black-Footed Ferret Reintroduction,acres of prairie dog colonies. alternative and considering the
issues of

Conata Basin/Badlands, South Dakota. Alternative D-Reintroduce
black-- public response; legislative intent;

The record of decision is a concise footed ferrets into a 42,000 acre management objectives; and
Cost.

statement of what decisions were made, reintroduction area on BNP and
BGNG socioeconomic. and environmental



what alternatives were considered, and with initial releases in BGNG.

effects, the Fish and Wildlife Service
acceptable mitigation manures believes that the proposed
action

represents the most balanced

course of

approximately 8,000
management of the

This reintroduction effort is an black-footed
ferret.
Alternative E-
Release black-footed 21,1994,
Is

feints into a in.000 acre
Service. and the Forest Service. Each

BGNG Robert D. Jacobsen
consisting of the entire north unit of theActing Regional Director, N
1973. as States region.
over threatened and (FR Doc.
94-1S478 6-24-94; 41:45 SMI
this initial. The initial black-footed "4 4"O'W-m
prepare a separate record of decision to
the most
cover its respective responsibilities itable habitat within the
under the reintroduction program.
The Selected Alternative Environmentally Preferable Alternative
The Fish and Wildlife Service
C. releases black-footed ferrets consider Alternative E to be the
most
environmentally preferred
alternative.
The levels of active prairie dog
habitat
(16.997 he)

Alternatives C
on the Badlands National Park (BNP)
and the Buffa Gap National Grassland potential risks to the black-footed ferret

measures

occur an the BNP. This area contains

approximately 8.000 acres (3,238 and trapping restriction and possible
black-tailed prairie dog colonies. A

an

nonessential experimental population

area of approximately 1.282.200 acres isAlternative C was selected bemuse it

program that



of the black-footed ferret is chaige compatible with the
existing
from endangered to nonessential recreational and agricultural land
uses
experimental to allow for greater  in the area thereby garnishing
additional
management flexibility. AH of the  support. It is the Fish and Wildlife
proposed reintroduction area is public Ser-Ace's assessment that
the benefits of
land administered by either the Nationaladditional support outweigh the
Park Service or the Forest Service. possible benefits of extending
land use

The purpose of the proposed action is restrictions associated with the
to use experimental techniques to  expanded reintroduction area of
reintroduce and establish a free Alternative E.
cooperatively managed wild population—
of black-footed ferrets in the Conataminimization of Impacts

Basin/Badlands experimental Public concerns. potential
impacts,

population area near Wall. South and methods to mitigate those
impacts

Dakota. The released black-footed ferrets am addressed in the final
environmental
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REVI SED FI NDI NG OF NO SI GNI FI CANT | MPACT
PROPOSED LAND ACQUI SI TI ON FOR NATI ONAL EDUCATI ON AND

VICINITY OF HARPER S FERRY, WEST VI RG NI A

acquire property near Shepherdstown, West Virginia, for the

An Environnmental Assessnent (EA) was prepared whi ch addressed
alternative (copy enclosed). The acquisition of a selected site
construct a facility that would provide a training center for

the site woul d accommbdate a devel opnment envel ope of at | east 250
Federal, State., and | ocal plans and requirenents.

| npact (FONSI) was published in the Federal Register on July 9,

B Driggs
(Quarry) and Springs Run. 'However, due to the difficulty in
remedi ati ng m nor contam nation on the site, the Service has
determined that it is not in the best interest of the governnent
to acquire Site E.
The new selected alternative is Site D -- Terrapin Neck. Site D
is |ocated approximately three mles north of Shepherdstown, West
Virginia. The Potomac River serves as the northern boundary, with
Terrapin Neck Road to the east, and Shepherd G ade Road bordering
the sout hwestern sections of the site. The site occupies
approxi mately 525 acres and is conprised of forested | and,
agricultural land, and open fields.

Site D was sel ected because it has many of the anenities which
woul d be supportive of the NCTC goal. The picturesque site

over cooks the Potomac River Valley and is surrounded by a
diversity*of habitats. Several 18th and 19th century buil di ngs
occur on the site that will be nmaintained for their historical
val ue. Community acceptance of Site Dis anticipated to be good.
Except for several debris piles containing mnor, fornmer farm

rel ated refuse, no other hazardous materials or-evidence of other
contam nants occur on the property. Although sone m nor

i nprovenents may be needed, the capacity of existing roadways
appears adequate. W anticipate no adverse inpacts to State or
Federal rare, threatened, or endangered species that may occur on
the site.

The other | and acquisition alternatives considered were the

G bson and Capriotti Properties, Cooper Farm Nalls Property,
Driggs (Quarry)/ Springs Run, and no-action.



The previous plan to include a public education (habitat)
conponent to theNCTCC has been dropped.
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A smal|l portion of reverie wetlands systemis |located in the
northern part of the site and a small pond occurs near the farm
bui |l di ngs, but all reasonable alternatives were considered in the
evaluation of this project. Any project-caused wetland and fl ood
plain inpacts will be mnor to negligible. The project conplies
with the provisions of Executive Orders 11988 and 11990.

Based on ny review and eval uati on of the encl osed Environnent al
Assessnent and ot her supporting docunentation, | have determ ned
that the acquisition of Site D for the Service's National
Education and Training Center is not.. a major Federal action
whi ch woul d significantly affect the quality of the. human
environnent within the neaning of Section 102(2)(C of the
Nat i onal Environnental Policy Act of 1969. Accordingly,
preparation of an environnental inpact statenent on the proposed
action is not required.

Director
Acting
FEB20

1992
Dat e

Ref er ence:
Envi ronnent al Assessnent, dated
Decenmber 1990

Encl osur e



550 F

xhibit
UNITED STATES FISH AND WILDLIFE SERVICE
ENVIRONMENTAL ACTION STATEMENT

Within the spirit and intent of the Council on Environmental Quality's regulations for
implementing the National Environmental Policy Act (NEPA), and other statutes, orders, and
policies that protect fish and wildlife resources, | have established the following administrative
record and determined that the action of (describe action):

Chec
ne:

©)

is a categorical exclusion as provided by 516 DM 2, Appendix 1 and 516 DM 6, Appendix
1. No further NEPA documentation will therefore be made.

is found not to have significant environmental effects as determined by the attached
environmental assessment and finding of no significant impact.

is found to have significant effects and, therefore, further. consideration of this action will
require a notice of intent to be published in the Federal Register announcing the decision
to prepare an EIS.

is not approved because of unacceptable environmental damage, or violation of
Fish and Wildlife Service mandates, policy, regulations, or procedures.

is an emergency action within the context of 40 CFR 1506.11. Only those actions necessary
to control the immediate impacts of the emergency will be taken. Other related actions remain
subject to NEPA review. Other supporting documents (list): Signature Approval

(1) Originator Date (2) WO/RO
Environmental Date
Coordinator

(3) AWARD Date (4) Director/Regional
Date
Director



[Federal Register: January 16, 1997 (Volume 62, Number 11)]

[Notices]

[Page 2375-2382]

From the Federa Register Online via GPO Access [wals.access.gpo.gov]
[DOCID:fr16ja97-40]

DEPARTMENT OF THE INTERIOR

National Environmental Policy Act Revised Implementing Procedures
AGENCY : Department of the Interior.

ACTION: Notice of Final Revised Procedures for the Fish and Wildlife
Service (Service).

SUMMARY : This notice announces final revised procedures for
implementing the National Environmental Policy Act (NEPA) for actions
implemented by the Fish and Wildlife Service in Appendix 1 in the
Department of the Interior's (Departmental) Manual (516 DM 6). The
revisions update the agency's procedures, originally published in 1984,
based on changing trends, laws, and consideration of public comments.
Most importantly, the revisions reflect new initiatives and

Congressional mandates for the Service, particularly involving new
authorities for land acquisition activities, expansion of grant

programs and other private land activities, and increased Endangered
Species Act (ESA) permit and recovery activities. The revisions promote
cooperating agency arrangements with other Federal agencies; early
coordination techniques for streamlining the NEPA process with other
Federal agencies, Tribes, the States, and the private sector; and
integrating the NEPA process with other environmental laws and
executive orders.

EFFECTIVE DATE: January 16, 1997.

FOR FURTHER INFORMATION CONTACT: Don Peterson, Environmental
Coordinator, Fish and Wildlife Service, at (703) 358-2183.

Departmental Manual



516 DM 6 Appendix 1
Fish and Wildlife Service
1.1 NEPA Responsihility

A. The Director is responsible for NEPA compliance for Fish and
Wildlife Service (Service) activities, including approving
recommendations to the Assistant Secretary (FW) for proposed referrals
to the Council on Environmental Quality (CEQ) of other agency actions
under 40 CFR 1504.

B. Each Assistant Director (Refuges and Wildlife, Fisheries,
International Affairs, External Affairs, and Ecological Services) is
responsible for general guidance and compliance in their respective
areas of responsibility.

C. The Assistant Director for Ecological Services has been
delegated oversight responsibility for Service NEPA compliance.

D. The Division of Habitat Conservation (DHC--Washington), which
reports to the Assistant Director for Ecological Services, is
responsible for internal control of the environmental review and
analysis of documents prepared by other agencies and environmental
statements prepared by the various Service Divisions. This officeis
also responsible for preparing Service NEPA procedures, guidelines, and
instructions, and for supplying technical assistance and speciaized
training in NEPA compliance, in cooperation with the Service Office of
Training and Education, to Service entities. The Washington Office
Environmental Coordinator, who reports to DHC, provides staff
assistance on NEPA matters to the Director, Assistant Directors, and
their divisions and offices, and serves as the Service NEPA liaison to
the CEQ, the Department's Office of Environmental Policy and Compliance
(OEPC), and NEPA liaisons in other Federal agencies, in accordance with
516 DM 6.2.

E. Each Regional Director is responsible for NEPA compliancein
his/her area of responsibility. The Regional Director should ensure
that Service decisionmakersin his’her area of responsibility contact
affected Federa agencies and State, Tribal and local governments when
initiating an action subject to an EA or EIS. Anindividua in each
Regional Office, named by title and reporting to the Assistant Regiona
Director for Ecological Services, other appropriate Assistant Regional
Director, or the Regional Director, will have NEPA coordination duties
with all program areas at the Regional level smilar to those of the
Washington Office Environmental Coordinator, in accordance with 516 DM
6.2.

1.2 General Service Guidance



Service guidance on internal NEPA mattersisfound in 30 AM 2-3
(organizational structure and internal NEPA compliance), 550 FW1-3 (in
preparation), 550 FW 3 (documenting and implementing Service decisions
on Service actions), and 550 FW 1-2 (replacement to 30 AM 2-3in
preparation). These guidance documents encourage Service participation
as a cooperating agency with other Federal agencies, encourage early
coordination with other agencies and the public to resolve issuesin a
timely manner, and provide techniques for streamlining the NEPA process
and integrating the NEPA process with other Service programs,
environmental laws, and executive orders. Some Service programs have
additional NEPA compliance information related to specific program
planning and decisionmaking activities. Service program guidance on
NEPA matters must be consistent with the Service Manual on NEPA
guidance and Departmental NEPA procedures. For example, additional NEPA
guidance is found in the Federal Aid Handbook (521-523 FW), refuge
planning guidance (602 FW 1-3), Handbook for Habitat Conservation
Planning and Incidental Take Processing, and North American Wetlands
Conservation Act Grant Application Instructions.

1.3 Guidance to Applicants

A. Service Permits. The Service has responsibility for issuing
permits to Federal and State agencies and private parties for actions
which would involve certain wildlife species and/or use of Service-
administered lands. When applicable, the Service may require permit
applicants to provide additional information on the proposal and on its
environmental effects as may be necessary to satisfy the Service's
requirements to comply with NEPA, other Federal laws, and executive
orders.

(1) Permits for the Taking, Possession, Transportation, Sale,
Purchase, Barter, Exportation, or Importation of Certain Wildlife
Species. The Code of Federal Regulations, Part 13, Title 50 (50 CFR 13)
contains regulations for General Permit Procedures. Section 13.3 lists
types of permits and the pertinent Parts of 50 CFR. These include:
Importation, Exportation, and Transportation of Wildlife (Part 14);
Exotic Wild Bird Conservation (Part 15); Injurious Wildlife (Part 16);
Endangered and Threatened Wildlife and Plants (Part 17); Marine Mammals
(Part 18); Migratory Bird Hunting (Part 20); Migratory Bird Permits
(Part 21); Eagle Permits (Part 22); Endangered Species Convention (Part
23); and Importation and Exportation of Plants (Part 24). Potential
permit applicants should request information from the appropriate
Regional Director, or the Office of Management Authority, U.S. Fish and
Wildlife Service, Department of the Interior, Washington, DC 20240, as
outlined in the applicable regulation.



(2) Federa Lands Managed by the Service. Service lands are
administered under the National Wildlife Refuge System Administration
Act of 1966 (16 U.S.C. 668dd-668ee), the Refuge Recreation Act of 1962
(16 U.S.C. 460k-460k-4), and the Alaska National Interest Lands
Conservation Act of 1980 (16 U.S.C. 410hh-3233, 43 U.S.C. 1602-1784).
inherent in these acts is the requirement that only those uses that are
compatible with the purposes of the refuge system unit may be allowed
on Service lands. The Service also complies with Executive Order 12996,
signed March 25, 1996, entitled *"Management and General Public Use of
the National Wildlife Refuge System." This Executive Order identifies
generd public uses that will be given priority consideration in refuge
planning and management, subject to meeting the compatibility
requirement and if adequate funding is available to administer the use.
Detailed procedures regarding comprehensive management planning and
integration with NEPA are found in the Service Manual (602 FW 1-3).
Reference to this and other National Wildlife Refuge System
requirements are found in the Code of Federal Regulations, Title 50
parts 25-29, 31-36, 60, and 70-71. Under these regulations, these
protections are extended to all Service-administered lands, including
the National Fish Hatchery System.

B. Federal Assistance to States, Local or Private Entities.

(1) Federal Assistance Programs. The Service administers financia
assistance (grants and/or cooperative agreements) to State, local, and
private entities under the Anadromous Fish Conservation Act (CFDA
#15.600); North American Wetlands Conservation Act; Fish and Wildlife
Act of 1956; Migratory Bird Conservation Act; Food Security Act of
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1985; Food, Agriculture, Conservation and Trade Act of 1990;
Partnerships for Wildlife Act of 1992; and Consolidated Farm and Rural
Development Act. The Service administers financial assistance to States
under the Sport Fish Restoration Act (CFDA #15.605), Wildlife
Restoration Act (CFDA #15.611), Endangered Species Act (CFDA #15.612
and 15.615), Coastal Wetlands Planning Protection and Restoration Act
(CFDA #15.614), and Clean Vessel Act of 1992 (CFDA #15.616).

(2) Program Information and NEPA Compliance. Information on how
State, local, and private entities may request funds and assist the
Servicein NEPA compliance relative to the Anadromous Fish Conservation
Act may be obtained through the Division of Fish and Wildlife
Management Assistance, U.S. Fish and Wildlife Service, Department of
the Interior, Arlington Square Building, Room 840, Washington, D.C.
20240. Similar information regarding the North American Wetlands
Conservation Act may be obtained through the North American Waterfowl
and Wetlands Office. U.S. Fish and Wildlife Service, Department of the



Interior, Arlington Square Building, Room 110, Washington, D.C. 20240.
All other requests for information on how funds may be obtained and
guidance on how to assist the Service in NEPA compliance may be
obtained through the Chief, Division of Federa Aid, U.S. Fish and
Wildlife Service, Department of the Interior, Arlington Square

Building, Room 140, Washington, D.C. 20240.

1.4 Categorical Exclusions

Categorical exclusions are classes of actions which do not
individually or cumulatively have a significant effect on the human
environment. Categorical exclusions are not the equivalent of statutory
exemptions. If exceptions to categorical exclusions apply, under 516 DM
2, Appendix 2 of the Departmental Manual, the departmental categorical
exclusions cannot be used. In addition to the actions listed in the
departmental categorical exclusions outlined in Appendix 1 of 516 DM 2,
the following Service actions are designated categorical exclusions
unless the action is an exception to the categorical exclusion.

A. General.

(1) Changes or amendments to an approved action when such changes
have no or minor potential environmental impact.

(2) Personnel training, environmental interpretation, public safety
efforts, and other educational activities, which do not involve new
construction or major additions to existing facilities.

(3) The issuance and modification of procedures, including manuals,
orders, guidelines, and field instructions, when the impacts are
limited to administrative effects.

(4) The acquisition of real property obtained either through
discretionary acts or when acquired by law, whether by way of
condemnation, donation, eschedt, right-of-entry, escrow, exchange,
lapses, purchase, or transfer and that will be under the jurisdiction
or control of the United States. Such acquisition of real property
shall be in accordance with 602 DM 2 and the Service's procedures, when
the acquisition is from awilling seller, continuance of or minor
modification to the existing land use is planned, and the acquisition
planning process has been performed in coordination with the affected
public.

B. Resource Management. Prior to carrying out these actions, the
Service should coordinate with affected Federal agencies and State,
Tribal, and local governments.

(1) Research, inventory, and information collection activities
directly related to the conservation of fish and wildlife resources
which involve negligible animal mortality or habitat destruction, no
introduction of contaminants, or no introduction of organisms not
indigenous to the affected ecosystem.



(2) The operation, maintenance, and management of existing
facilities and routine recurring management activities and
improvements, including renovations and replacements which result in no
or only minor changes in the use, and have no or negligible
environmental effects on-site or in the vicinity of the site.

(3) The construction of new, or the addition of, small structures
or improvements, including structures and improvements for the
restoration of wetland, riparian, instream, or native habitats, which
result in no or only minor changes in the use of the affected local
area. The following are examples of activities that may be included.

i. Theinstallation of fences.

ii. The construction of small water control structures.

iii. The planting of seeds or seedlings and other minor
revegetation actions.

iv. The construction of small berms or dikes.

v. The development of limited access for routine maintenance and
management purposes.

(4) The use of prescribed burning for habitat improvement purposes,
when conducted in accordance with local and State ordinances and laws.

(5) Fire management activities, including prevention and
restoration measures, when conducted in accordance with departmental
and Service procedures.

(6) The reintroduction or supplementation (e.g., stocking) of
native, formerly native, or established species into suitable habitat
within their historic or established range, where no or negligible
environmental disturbances are anticipated.

(7) Minor changes in the amounts or types of public use on Service
or State-managed lands, in accordance with existing regulations,
management plans, and procedures.

(8) Consultation and technical assistance activities directly
related to the conservation of fish and wildlife resources.

(9) Minor changes in existing master plans, comprehensive
conservation plans, or operations, when no or minor effects are
anticipated. Examples could include minor changes in the type and
location of compatible public use activities and land management
practices.

(10) The issuance of new or revised site, unit, or activity-
specific management plans for public use, land use, or other management
activities when only minor changes are planned. Examples could include
an amended public use plan or fire management plan.

(11) Natural resource damage assessment restoration plans, prepared
under sections 107, 111, and 122(j) of the Comprehensive Environmental
Response Compensation and Liability Act (CERCLA); section 311(f)(4) of
the Clean Water Act; and the Oil Pollution Act; when only minor or
negligible change in the use of the affected areas is planned.



C. Permit and Regulatory Functions.

(1) Theissuance, denial, suspension, and revocation of permits for
activities involving fish, wildlife, or plants regulated under 50 CFR
Chapter 1, Subsection B, when such permits cause no or negligible
environmental disturbance. These permits involve endangered and
threatened species, species listed under the Convention on
International Trade in Endangered Species of Wild Fauna and Flora
(CITES), marine mammals, exotic birds, migratory birds, eagles, and
injurious wildlife.

(2) The issuance of ESA section 10(a)(1)(B) " low-effect"
incidental take permits that, individually or cumulatively, have a
minor or negligible
[[Page 2382]]

effect on the species covered in the habitat conservation plan.

(3) Theissuance of specia regulations for public use of Service-
managed land, which maintain essentially the permitted level of use and
do not continue a level of use that has resulted in adverse
environmental effects.

(4) The issuance or reissuance of permits for limited additional
use of an existing right-of-way for underground or above ground power,
telephone, or pipelines, where no new structures (i.e., facilities) or
major improvement to those facilities are required; and for permitting
a new right-of-way, where no or negligible environmental disturbances
are anticipated.

(5) Theissuance or reissuance of specia use permitsfor the
administration of specialized uses, including agricultural uses, or
other economic uses for management purposes, when such uses are
compatible, contribute to the purposes of the refuge system unit, and
result in no or negligible environmental effects.

(6) The denial of specia use permit applications, either initidly
or when permits are reviewed for renewal, when the proposed action is
determined not compatible with the purposes of the refuge system unit.

(7) Activities directly related to the enforcement of fish and
wildlife laws, not included in 516 DM 2, Appendix 1.4. These activities
include:

(8) Assessment of civil penalties.

(b) Forfeiture of property seized or subject to forfeiture.

(C) Theissuance or reissuance of rules, procedures, standards, and
permits for the designation of ports, inspection, clearance, marking,
and license requirements pertaining to wildlife and wildlife products,
and for the humane and healthful transportation of wildlife.

(8) Actions where the Service has concurrence or coapproval with
another agency and the action is a categorical exclusion for that
agency. Thiswould normally involve one Federal action or connected



actions where the Service is a cooperating agency.

D. Recovery Plans.

Issuance of recovery plans under section 4(f) of the ESA.

E. Financial Assistance.

(1) State, local, or private financial assistance (grants and/or
cooperative agreements), including State planning grants and private
land restorations, where the environmental effects are minor or
negligible.

(2) Grants for categorically excluded actions in paragraphs A, B,
and C, above; and categorically excluded actionsin Appendix 1 of 516
DM 2.

1.5 Actions Normally Requiring an EA

A. Proposals to establish most new refuges and fish hatcheries; and
most additions and rehabilitations to existing installations.

B. Any habitat conservation plan that does not meet the definition
of low-effect” in the Section 10(a)(1)(B) Handbook.

C. If, for any of the above proposals, the EA determines that the
proposal isamajor Federa action significantly affecting the quality
of the human environment, an EIS will be prepared. The determination to
prepare an EIS will be made by a notice of intent in the Federal
Register and by other appropriate means to notify the affected public.
1.6 Maor Actions Normally Requiring an EIS

A. The following Service proposals, when determined to be a major
Federa action significantly affecting the quality of the human
environment, will normally require the preparation of an EIS.

(1) Maor proposals establishing new refuge system units, fish
hatcheries, or major additions to existing installations, which involve
substantive conflicts over existing State and local land use,
significant controversy over the environmental effects of the proposal,
or the remediation of magjor on-site sources of contamination.

(2) Master or comprehensive conservation plans for magjor new
installations, or for established installations, where major new
developments or substantial changes in management practices are
proposed.

B. If, for any of the above proposasitisinitialy determined
that the proposal is not amajor Federal action significantly affecting
the quality of the human environment, an EA will be prepared and
handled in accordance with 40 CFR 1501.4(e)(2). If the EA subsequently
indicates the proposed action will cause significant impacts, an EIS
will be prepared.

Dated: January 13, 1997.



Willie Taylor,

Director, Office of Environmental Policy and Compliance, Office of the
Secretary, U.S. Department of the Interior.

[FR Doc. 97-1071 Filed 11-15-97; 8:45 am]
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Interagency Activities Part 505 Environmental Review
Chapter | Policy and Responsibilities 505FW 1.1

1.1

1.2

1.3

14

15

Purpose. This part establishes policy and provides uniform guidance to Fish and
Wildlife Service (Service) personnel participating in other agencies' National
Environmental Policy Act (NEPA) processes and with Federal and State agencies in
the review of environmental documents (40 CFR 1508.10) and other related project
reviews.

Scope. This part addresses Service reviews of actions being planned by other
Federal agencies under NEPA and other related reviews for which the Service has
legal jurisdiction and/or special expertise. It does not address Service compliance
with NEPA for its own actions, which are in 550 FW.

Policy. Service personnel shall provide timely input and effective participation in
other agencies' environmental documents and other project reviews to further our
mission of providing Federal leadership to achieving a national net gain of fish and
wildlife and the natural systems which support them.

Authority. Major authorities, regulations, and guidance which establish and
promulgate the above purpose are listed below. The chapter on other Related
Reviews (505 FW 4) addresses additional authorities for Service reviews.
A. 42 U.S.C. 4321-4347, National Environmental Policy Act of 1969, as
amended.
B. 40 CFR 1500-1508, Council on Environmental Quality (CEQ) Regulations for
Implementing the Procedural Provisions of NEPA, July 1, 1986.
C. 46 FR 18026, CEQ's Forty Most Asked Questions Concerning CEQ's
National Environmental Policy Act Regulations, March 23, 1981.
D. 48 FR 34263, CEQ's Guidance Regarding NEPA Regulations, July 28, 1983.
E. 516 DH | and 7. Department of the Interior's (Departmental or DOI) Manual;
Department of the Interior, Office of Environmental Policy and Compliance
(OEPC) Environmental Review (ER) Memoranda.

Terms Used.

A. Definition of Terms. Terms particular to NEPA, environmental documents,
and other project-reviews are defined in CEQ's NEPA regulations (40 CFR
1508). A list of acronyms and abbreviations common to all chapters is found
in Exhibit 1.

B. Environmental Review (ER) Number. Environmental documents and other
project reviews are forwarded by DOI's OEPC to the Service and other DOI
bureaus for review and comment. These documents are controlled by
assignment of an ER number. The number before the slash represents the
calendar year and the number after the slash represents the sequential order
of the document, e.g., ER 93/0167. The same ER number is generally
assigned to subsequent documents concerning the same project; if not, the



OEPC memorandum will generally cross reference related ER-numbered
documents.

Environmental Coordination (EC) Number. Environmental documents and
other project reviews that are not assigned an ER number by OEPC,
including those from other DOI bureaus, are assigned a sequential EC
number by the Division of Habitat Conservation. These documents are
normally reviewed in the same manner as ER-numbered documents.
Environmental Document (ED) Number. To provide a coordinated internal
review of Service environmental impact statements (EIS) or other documents,
DHC may assign sequential ED numbers to these documents. ED-numbered
documents should be reviewed in the same manner as ER-numbered
documents.

Ecological Services (ES) Environmental Review Distribution Transmittal.
The Department's OEPC, via a memorandum, transmits controlled
documents to the bureaus with specific instructions, such as requirements for
any interrelated reviews, assignment of lead bureau responsible for collating
comments, and deadlines for providing comments (Exhibit 2). From the
OEPC memorandum, the Service prepares the ES Environmental Review
Distribution Transmittal (transmittal), which provides specific Service
deadlines and instructions for routing comments, as well as any other
additional instructions or guidance to aid the reviewer (Exhibit 3).

1.6 Responsibilities.
A. Director.

B.

(1) Responsible for overall management and guidance of the Service's review
of environmental documents and other project reviews.

(2) Approves Service recommendations to the Assistant Secretary for all
proposed referrals of other agency actions to CEQ under 40 CFR 1504.

(3) Maintains signature authority to request, approve, or decline-Service
participation as a-cooperating agency on EISs prepared by other Federal
agencies that affect more than one Region.

(4) Maintains signature authority for Service comments on proposed
rulemaking, environmental documents involving programmatic or
nation-wide actions, documents of a controversial nature, documents of
interest to the Secretary, and documents involving more than one Region.

Assistant Director - Ecological Services.

(1) Exercises oversight responsibility for the Service's review of other
agencies' environmental documents and other related reviews.

(2) Designates a Washington Office Environmental Coordinator responsible
for overseeing matters pertaining to NEPA pursuant to 516 DM 6.2.

(3) Assists the Director in coordinating and processing referrals to do and
emergency actions under NEPA. Advises OEPC, CEQ, and the
Washington Office of the involved Federal agency of potential referral
pursuant to 40 CFR 1504 and 505 FW 5.



C. Chief, Division of Habitat Conservation.

(1) Prepares NEPA policies, directives, guidance, and training materials for
Service personnel related to environmental reviews and other related
reviews.

(2) Coordinates and controls distribution of and deadlines for reviewing and
commenting on environmental documents and other project reviews
controlled by DOI and the Service. Also controls and distributes the review
of environmental documents and other project reviews prepared by the
Service and other bureaus in DOI.

(3) Designates a lead Service program area to collate and submit the
Service's response when environmental reviews involve proposals that
involve two or more program areas.

(4) Maintains Service lead in collating comments when environmental reviews
involve more than one Region, unless otherwise directed.

(5) Informs OEPC of any agreements to assume cooperating agency status
or any declinations pursuant to 40 CFR 1501.6(c) and 516 DM 2.5.

(6) Maintains the Service's administrative record of all environmental reviews
controlled by the Service and DOI, including a record of all acceptances or
declinations to be a cooperating agency.

D. Washington Office Environmental Coordinator.

(1) Provides staff support to ensure NEPA responsibilities delegated to the
Assistant Director - Ecological Services, and Chief, Division of Habitat
Conservation, are carried out in accordance with CEQ's NEPA
regulations, DOI's NEPA procedures, and Service NEPA guidance, and

(2) Serves as Service liaison to CEQ, OEPC, and other Federal agency
NEPA staff on NEPA matters, including potential CEQ referrals under
NEPA, pursuant to 516 DM 6.2.

(3) Reviews nationally-significant environmental documents, including
nondelegated EISs, of interest or concern to the Director.

(4) Conducts and coordinates training, including the preparation of training
materials, for Washington and Regional Office personnel, including the
Regional Environmental Coordinators, on environmental reviews and
other related reviews.

(5) Provides technical assistance, quality control and overview regarding the
Service-wide review of controlled environmental documents and other
project reviews prepared by other Federal agencies.

E. Regional Director.

(1) Designates an individual in the Regional Office, pursuant to 516 DM 6.2
and Appendix 1.1E, who has responsibility for coordinating region-wide
reviews of environmental documents and related reviews.

(2) Ensures quality control of all environmental review comments submitted
by offices and divisions under his/her control to the Director, Department,
other Federal agencies, and State agencies.

(3) Ensures that Regional and field office personnel are adequately trained in
environmental review matters.



(4) May enter into cooperating agreements with other Federal agencies in the
preparation of EISs affecting the Region, or decline Service participation
as a cooperating agency for proposed actions where the Service has
special expertise.

(5) Advises AD-ES (Attention: DHC), and OEPC, if appropriate, of Service
acceptance or declination of requests for cooperating agency status. In
accordance with 40 CFR 1501.6 and 516 DM 2.5, any declination to a
request to be a cooperating agency where the Service has significant
jurisdiction by law [refer to 505 FW 2.2(A)] must be reported to CEQ. Such
responses shall be routed to the Director for his/her signature.

(6) Submits Service comments controlled by OEPC directly to the lead
collating bureau, the Department's Regional Environmental Officer (REO),
or OEA, as directed, for all environmental reviews involving proposals
within the Region. The Regional-Director may not redelegate this
responsibility below the Regional Office level, except for notices of intent
(NOI).

(7) Provides "no comments" to lead collating bureau, RED, OEPC, or Service
Washington Office, as appropriate, for controlled environmental reviews.

(8) Advises the Director and the RED, as appropriate, whenever significant
controversy exists over environmental reviews or before taking any
actions which involve major policy considerations or the potential for
substantial controversy.

(9) Advises the AD-ES whenever incorporating "may refer" language in
Service comments on draft EISs, as this matter may ultimately involve the
Secretary. The Regional Director must actively seek resolution of referral
issues pursuant to 40 CFR 1504 and 505 FW 5 prior to submission of the
referral package to the Secretary.

(20) Coordinates internal Regional review of Service NEPA documents
prepared in the Region with affected program areas in the Region.

. Regional Environmental Coordinator.

(1) Coordinates significant Regional environmental review issues on an
interagency and intra-Service level.

(2) Collates comments from other DOI bureaus when the Service is
designated lead bureau by OEA.

(3) Coordinates with counterparts in other agencies to resolve Regional
NEPA-related conflicts.

(4) Provides staff assistance to the Regional Director in coordinating potential
CEQ referrals with Regional and field office personnel and DHC.

(5) Prepares and coordinates training for Regional and field office personnel
on environmental reviews and other related reviews.

(6) Maintains a record of all DOI and Service Washington Office controlled
environmental reviews involving the Region, including a record of "no
comments.”" REC will ensure that a signed copy of all Regional comments
are provided to DHC. Advises DHC of all acceptances or declinations to
be a cooperating agency on another agency's EIS.



(7) Serves as the Regional staff point of contact and liaison with OEPC staff,
the RED, other Federal agency NEPA staff, and DOI and Service
Washington Office staff on controlled environmental documents and other
project reviews.

(8) Coordinates all requests from the Region for extensions of time directly
with the lead collating bureau, REO, OEPC, or the Service Washington
Office, as appropriate. REC will ensure that all Service reviewers are
aware of any approved extensions of time.

G. Service Divisions and Offices. Most interagency coordination on
environmental reviews is conducted by Ecological Services field offices, and their
specific responsibilities are outlined below. However, other Service offices and
divisions (e.g., Division of Endangered Species, Division of Environmental
Contaminants, Division of Refuges, Division of Fish Hatcheries) may also be
notified of such reviews, when appropriate.

(1) Provide early cooperation and coordination with other agencies and
other Service offices and divisions in their NEPA processes. This
includes providing technical assistance or commenting on preliminary
working drafts and participating in scoping activities and as a
cooperating agency.

(2) Provide site-specific review and comment on NEPA-related documents
and for preparing comment letters and memoranda.

(3) Unless otherwise instructed, have signature authority for comments on
notices of intent to prepare environmental documents.

(4) Service Washington offices and divisions, with input from Regional and
field offices, coordinate reviews of programmatic or nationwide EISs
prepared by other agencies.

1.7 NEPA Reference Handbook. The NEPA Reference Handbook, authorized in 550
JFW 1, includes the full texts of various NEPA authorities, texts of selected authorities
for related reviews, and checklists and samples for the preparation and review of
environmental documents.

Exhibits 1-3 are available from the Division of Habitat Conservation (703) 358-2183.

Exhibit 1, Abbreviations and Acronyms

Exhibit 2, Memorandum (Review of"'Final Environmental Statement for the Fish Creek
Reservoir Expansion, Routt County, Colorado)

Exhibit 3, Environmental Review Distribution Transmittal



Interagency Activities Part 505 Environmental Review
Chapter 2 NEPA Assistance 505 FW 2.1

2.1 Early Involvement. Early Fish and Wildlife Service (Service) involvement
with other agencies in project planning and National Environmental Policy Act
(NEPA) scoping is necessary for achieving full consideration of fish and wildlife
resource values and for resolving resource conflicts. When environmentally
acceptable and unacceptable actions are identified early in the planning
process, the need for subsequent intensive Service review of environmental
documents and other project reviews is reduced and fewer project revisions are
required late in the planning process. Early involvement can occur prior to
scoping, during scoping, or as a cooperating agency.

2.2 Cooperating Agencies. Basic procedures for cooperating agencies are
described in 40 CFR 1501.6. Service responsibilities for compliance with 40 CFR
1501.6 are described in 032 FW, 505 FW 1.6, and 516 DM 2.5.

A. NEPA Regulations. The Council on Environmental Quality's (CEQ)
NEPA regulations point out two instances in which an agency may be
requested to cooperate: jurisdiction by law or special expertise. The
Department of the Interior's (DOI) Environmental Statement
Memorandum No. ES84-3 lists Federal agencies with jurisdiction by
law or special expertise on environmental quality issues (refer to
Service NEPA Reference Handbook). If the Service has significant
jurisdiction by law, CEQ'snipe regulations state that the Service shall
be a cooperating agency, if requested. Examples of significant
jurisdiction by law include actions that may significantly affect lands
and water administered under the National Wildlife Refuge System, or
lands and waters administered as national fish hatcheries. The
issuance of permits, consultation, or reporting requirements are not
sufficient to be deemed significant jurisdiction by law, within the
meaning of CEQ's NEPA regulations. If the Service does not have
significant jurisdiction, but has special expertise on certain
environmental issues (e.g., protection of wetlands, protection of
threatened and endangered species), CEQ's NEPA regulations state
that the Service may be a cooperating agency.

B. Cooperating Agency Request. The request to be a cooperating
agency may involve technical assistance or review of early planning
efforts, as is required in scoping, or the Service could be requested to
develop specific information and/or to prepare analyses, including
writing portions of an environmental impact statement (EIS). The level
of commitment is negotiable, will be determined on a case-by-case
basis, and may involve deliberations between the lead agency and the
Service field office. When a major commitment of resources will be
necessary, the Regional Director or designee should negotiate with the



lead agency or applicant for a transfer of funds. The lead agency still
makes the final decision as to the content of its EIS. Exhibit 1 depicts
the process for evaluating a request to be a cooperating agency.

C. Negotiations. The Service normally does not have the capability to
develop basic data because of recommitted and limited staff
resources. The Service can, however, provide available information,
professional opinions, and technical assistance in conducting
necessary studies. Th~ Service should advise the lead agency that
State fish and wildlife resource agencies are often capable of providing
basic data. Agreed upon time limits in which the Service will provide
studies and analyses should be established prior to being undertaken,
and should be adhered to. The services of, and data available from, all
Service divisions should be utilized as appropriate.

D. Funding. Action agencies with a continuing need for Service
cooperation should be encouraged to make long-term commitments or
supply needed funds and personnel. For example, scopes of work
(SOW) for funds from the Corps of Engineers (Corps) and the Bureau
of Reclamation (BR) describe the products to be delivered by the
Service, deadlines for delivery, and the amount of funds for the
Service. Funding and other issues may need to be negotiated annually
between those agencies and Service field offices. As applicable,
SOWs should include descriptions of the level of effort and funding
necessary for adequate Service participation as a cooperating agency.
This discussion of funding pertains only to Service participation as a
cooperating agency. The costs of scoping participation and of
reviewing and commenting on EISs are normally borne by the
reviewing Federal agencies.

E. Declinations. The benefits of early coordination in another agency's
planning cannot be over-emphasized. Such coordination encourages
early resolution of fish and wildlife resource concerns, which may result
in more environmentally acceptable actions. Careful assessment of the
resources to be impacted and the magnitude and severity of potential
impacts should be made before the Service declines a request to
coop-~rate. If, however, the Service is precluded from cooperating due
to other program commitments, or if a mutually satisfactory agreement
as to the level of involvement (e.g., transfer of funds and/or personnel)
cannot be reached, the Regional Director should notify the requesting
lead agency as soon as possible in writing of the Service's intention not
to be a cooperating agency.

2.3 Scoping. Basic procedures are described in 40 CFR 1501.7.
A. Scoping Process. "Scoping" is defined in CEQ's NEPA regulations as
"an early and open process for determining the scope of issues to be
addressed and for identifying the significant issues related to a
proposed action.” Potential alternatives should be described, if known.
Scoping is a document design process for the NEPA document, not a



single event or meeting. Scoping ends with the issuance of the draft

EIS. The Service should provide clear, concise and detailed comments

on agency "notices of intents," to seek early resolution of important

concerns on wetlands, endangered species, migratory birds,
anadromous fish, and other resources. Thus, scoping is a crucial step
in the early planning stage for the Service to identify fish and wildlife
resource concerns and to define the depth to which such concerns
should be addressed in an EIS.

. Initiation of Informal Scoping. Conflicts should be addressed by the

Service as soon as possible with the lead Federal agency. If possible,

this should occur before formal scoping commences to better assure

environmentally sensitive planning.

. Initiation of Formal Scoping. Initiation of an agency's scoping

process formally commences with Federal Register publication of a

notice of intent (NOI) to prepare an EIS. CEQ's NEPA regulations

intend for coordination to take place as fully as possible prior to release
of a draft EIS. At a minimum, Service input into the scoping process
and our responses to the NOI should indicate our general jurisdictional
and/or environmental concerns, proposed resolutions, or our no
objection to project implementation if it is determined there will be little
or no impact on fish and wildlife resources. If the proposed action may
affect any resources for which the Service has jurisdictional

responsibility, the lead agency must be notified at this time and a

process established for resolving any concerns. Replies to NOIs may

be made directly to the lead agency by the project leader pursuant to

505 FW 1.6(B)(8).

. Service Participation in Scoping.

(1) Service personnel should normally attend scoping meetings. If
attendance is precluded due to travel restrictions or other
commitments, written Service comments from the field level should
be provided in accordance with instructions in the scoping invitation
or public notice.

(2) If the Service is aware that a proposed project may have potential,
significant impacts on fish and wildlife resources under the
jurisdiction of the Service (e.g., national wildlife refuges,
endangered species), the Service field office should advise the
sponsoring agency that the Service will be participating in the
scoping process and may wish (or requests) to be a cooperating
agency.

(3) Service participation in scoping should be coordinated with the
appropriate State agencies with regard to the conservation of fish
and wildlife resources of mutual interest.

(4) All Service reports and project recommendations must be provided
to the lead agency to permit incorporation into project plans,
including the draft EIS.



(5) Service reports resulting from participation in the scoping process
will be coordinated with other reports or compliance required by the
Fish and Wildlife Coordination Act (FWCA), Endangered Species
Act, and other laws.

(6) Service input into scoping processes should be documented in
EISs, and Service comments should point out any omissions or
discrepancies in the use of this input. The Service NEPA Reference
Handbook contains a sample Service comment letter to the lead
Federal agency on its NOI to prepare an EIS.

2.4 Resolving Federal Agency Planning Inconsistencies.

A. This section describes general guidance for resolving agency
differences. For example, the Service may believe another agency's
actions are inconsistent with CEQ's NEPA regulations. The Service may
have clearly indicated to the agency that their proposed action is "major or
significant,” but the agency may have prepared an environmental
assessment (EA) when the Service believes an EIS is required.

B. In instances such as these, the Service should make its concerns
known to the agency formally in writing. To be effective, the Service's
comments must emphasize substantive concerns and reference any
previous attempts to resolve them. Service comments should describe the
requirements of CEQ's NEPA regulations and, whenever appropriate, the
agency's procedures for implementing these and other regulations. Most
importantly, the Service should clearly state what the other agency must
do to adequately address Service concerns.

C. Major differences on policy and procedural matters can be elevated to
the Regional Director or Director for resolution. However, all coordination
measures should be tried at the lower organizational levels prior to
elevating an issue. If Service Regional and Washington Office efforts are
unsuccessful in resolving a major issue, a letter summarizing the issues
can be drafted to CEQ, in consultation with the Departments's Office of
Environmental Policy and Compliance, seeking their review and
assistance in resolving the issue. This is not a formal referral under 40
CFR 1504, but a request for CEQ to review a matter of concern to the
Service. CEQ's style for resolution generally involves bringing all involved
Federal parties together to clearly and succinctly present their positions.
CEQ would likely provide its recommendations to the agencies for
resolving the issue(s), either informally or formally (in writing), depending
on the circumstances.

Exhibit 1, Evaluating A Request To Cooperate, is available from the
Division of Habitat Conservation (703) 358-2183.



Interagency Activities Part 505 Environmental Review
Chapter 3 Review of Environmental Documents 505 FW 3.1

3.1 Duty to Comment.

A. The Council on Environmental Quality's (CEQ) National Environmental
Policy Act (NEPA) regulations (40 CFR 1503.2) require Federal agencies
to review and comment on environmental impact statements (EIS) for
proposed actions within their expertise or jurisdiction. Throughout another
agency's NEPA process, Fish and Wildlife Service (Service) review
activities should focus on clear, meaningful analysis of significant
environmental issues. The Service should assist a lead agency in making
a reasoned decision consistent with the purpose, objectives, and goal of
NEPA. Better EISs, in and of themselves, are not the goal of NEPA nor of
Service involvement in the NEPA process. The goal of NEPA is better
environmental decisions.

B. Other Federal agencies should provide the Department of the Interior's
(DQI) Office of Environmental Policy and Compliance (OEPC) with
sufficient copies of environmental and other project review documents to
allow distribution of the documents to the Service and other DOI bureaus
being requested to participate in the review. When necessary, Service
reviewing offices may remind other Federal agencies or State offices
which prepare and distribute environmental documents to provide
appropriate copies to OEPC. Normally, other Federal agencies should
provide the following number of copies to OEPC.

(1) Twelve copies of a draft and six copies of a final document for
projects in the Eastern United States, including Minnesota, lowa,
Missouri, Arkansas, and Louisiana. The same number of copies
should be provided for projects in America Samoa, Guam, Hawaii,
Puerto Rico, and the Virgin Islands.

(2) Eighteen copies of a draft and nine copies of a final document for
projects in the Western United States westward of the westward
boundaries of Minnesota, lowa, Missouri, Arkansas, and Louisiana.

(3) Eighteen copies of a draft and nine copies of a final document for
review requests which are national in scope, such as agency
regulations, scientific reports, special reports, program plans, and
other interagency documents.

(4) Sixteen copies of a draft and eight copies of a final document for
projects in Alaska.

C. When Service field offices receive other agency environmental documents
directly from that agency instead of through transmittal from OEPC, they
should advise the Service's Division of Habitat Conservation (DHC)
(Attention: Environmental Review Technician) and OEA staff to ensure the
document will be distributed by the Department for formal review. Service
field offices should reply, in most cases, through formal Departmental
review channels and not directly to the other agency.



D. Service reviews and comments on other agency environmental
documents should accomplish the following objectives.

(1) Encourage agencies to contribute to the maintenance and
enhancement of fish and wildlife values during their actions.

(2) Assure that all potential beneficial and adverse effects of a
proposed action are recognized by the lead agency, and are
understandably presented to the general public and decision
makers.

(3) Assure that practicable alternatives less damaging to fish and
wildlife resources are adequately described, realistically evaluated,
and adopted where feasible.

(4) Assure that mitigation measures to offset unavoidable losses are
adequately developed and included as part of the preferred
alternative. Service mitigation recommendations and comments on
other agency mitigation plans should be consistent with 501 FW 2,
Service Mitigation Policy.

3.2 Administrative Procedures.
A. Department's Office of Environmental Policy and Compliance (OEPC)

(1) OEPC, under the Assistant Secretary for Policy, Management, and
Budget (AS/PMB), is responsible for managing and coordinating
DOl review of environmental documents and other project reviews
(112 DM 4). One of OEPC's primary responsibilities is to ensure
that a consolidated, single, consistent DOI response is prepared for
Departmental signature. In addition to the Washington Office staff,
OEPC has Regional Environmental Officers (REO) that handle
many regional problems, serve on interagency task forces and
regional commissions, and are authorized to sign DOl NEPA
comment letters to other agencies on items of mainly regional
concern. OEPC receives draft final EISs from Federal agencies
outside DOI and assigns them for review to those DOI bureaus
having jurisdiction or special expertise regarding a proposed action
and its impacts.

(2) OEPC also receives and distributes for review various other
environmental documents, such as environmental reports,
proposed regulations, and Department of Transportation section
4(f) statements. OEPC does a preliminary review of the documents
and determines which bureau, by virtue of jurisdiction or special
expertise, will be "lead," that is, will have the responsibility of
consolidating bureaus' comments into a single response for
signature of either the REO or OEPC. In some cases the lead is
retained by OEPC, and bureau comments are consolidated in
Washington by OEPC staff for OEPC or AS/PMB signature.

B. Service Environmental Coordination Activities. Specific Service
redelegations to the Assistant Directors and Regional Directors are described
in 032 FW. DHC has been delegated the responsibility for assigning lead



within the Service for review and comment on OEPC-controlled documents. If

it appears that an error in assignment has been made, or that another Service

office has more expertise and should have been assigned lead, DHC should
be contacted immediately. DHC will make all to reassignments.

Reassignments will be coordinated with the Service's Regional Environmental

Coordinators (REQ and other appropriate Service entities. OEPC-controlled

documents received in DHC will normally be processed and mailed to the

Region and field office within one working day's time. Environmental

documents which require a response in less than two weeks are normally

transmitted to the Region and field offices by "overnight" mail, fax, or by an
appropriate form of electronic transmission.

C. Lead Bureau.

(1) The DOI bureau having either greatest expertise or jurisdiction by
law for an action proposed by another Federal agency is
designated lead bureau. The lead bureau is determined by OEPC.
When OEPC designates the Service as lead bureau, it has
responsibility for preparing DOI's response. Either the Regional
Office or the Director of the Fish and Wildlife Service (Director) can
be responsible for collating-comments, as described in 505 FW 3.2.
This responsibility is indicated in the OEPC memorandum and/or
the Ecological Services (ES) transmittal. The ES transmittal will
provide the necessary instructions. DHC or another designated
Division will collate bureau comments when the Director is
assigned lead by OEPC.

(2) If conflicting bureau positions cannot be resolved on a proposed
project, resolution will be made by either the Department's REO or
by OEPC, in consultation with the Service and the other involved
bureau(s). When the Service, as lead bureau, prepares the collated
DOl response for the REQO's or OEPC's signature, the original of
each bureau's comments and/or notes of phoned comments or "no
comments must accompany the letter.

D. Lead Service Region. When projects cross Regional boundaries or
otherwise involve more than one Region, the Assistant Director -
Ecological Services (through DHQ will collate and submit the Service's
response. If a proposed action has potential site-specific impacts, the
document is sent for review to the responsible Region and Service field
office. If two or more field offices are involved, lead is assigned to the one
responsible for the geographic area in which the greatest potential impact
may occur. Unresolved differences on the Service position between
Regions will be resolved by the Director.

E. Programmatic or National Reviews. For proposed actions having
national impacts or for programmatic statements, DHC will assign review
and comment responsibility to the Service's Washington Office division or
unit with the necessary expertise.

F. Noncontrolled Reviews. Environmental documents and other project
reviews prepared by other DOI bureaus may be received by Service field



offices directly from the preparing bureau or from DHC. If the preparing
bureau sends a copy to DHC, DHC will control it with an "EC" number.
Other site-specific bureau-prepared environmental documents received
directly by Service field offices may be commented on directly from the
field level or as per Regional Office instructions. Copies of noncontrolled
review comments should be sent to DHC. OEPC does not control
bureau-prepared environmental documents and other project reviews, with
the exception that it has review and approval responsibilities over all
non-delegated EISS. DOI Environmental Statement Memorandum 85-2
describes these procedures (refer to Service NEPA Reference
Handbook).

G. Advance Copies. Regional and field offices often receive courtesy or
advance copies of official draft or final EISs, project plans, section 4(f)
statements from non-DOI agencies, or other documents which are being
circulated for formal review. The advance copy will allow additional review
time between receipt of the official controlled copy and transmittal from
DHC. ES transmittal instructions for review and comment should come
from DHC in approximately one week (to allow for OEPC and DHC
processing and mail delay). If such instructions are not received, or if the
reviewer has reason to believe the action agency has failed to submit the
document to DOI for review, DHC should be notified immediately. The
field and Regional Office review should continue and the comments
should be processed as if they were controlled.

H. Technical Assistance.

(1) Other agencies and bureaus are encouraged to consult with
Service field offices during early planning for technical assistance to
help ensure full consideration of fish and wildlife resources.
Requests for technical assistance and planning documents
received as part of cooperating or scoping efforts are to be
reviewed at the field level with comments sent directly to the
agency. This includes review of preliminary or working draft EISs,
other draft environmental documents, and other draft project
reviews. DHC should be advised, by copy, of significant or
controversial issues.

(2) When reviewing documents that may become part of an EIS or
project plan, the agency should be reminded that such informal
coordination is rendered as technical assistance, and does not
represent the final position of DOI. Some requests for technical
assistance are routed through DOI and controlled by OEPC. These
requests are generally responded to directly by the Service field
office.

I. Processing Environmental Review Documents.

(1) Environmental documents received by OEPC from other Federal
agencies are processed in the following manner.



(a) OEA assigns an "ER" control number to the document
and routes it to DOI bureaus, via an OEPC
memorandum.

(b) DHC receives the OEPC memorandum and prepares
an ES environmental Review Distribution transmittal
and routes the transmittal and the document to
reviewers, with information copies, as appropriate.

(c) ES field office (or other appropriate office) does site
specific review and prepares a comment letter for
Regional Director's signature (unless otherwise
directed by ES transmittal).

(d) Regional Directors review field office comments, sign
comment letters, and forward comment letters to lead
bureau, REO, OEPC, or Service Washington Office,
as indicated in the ES transmittal, with copy to DHC.

(e) DHC coordinates comments directed through the
Washington Office with other appropriate Service
entities.

(f) Lead bureau prepares consolidated DOI letter for
REOQO's signature.

(g) OEA prepares consolidated DOI letter for OEPC or
A/S PMB signature.

(h) Lead Federal agency receives DOl comments.

(2) Service comments on DOI (bureau) environmental
documents received by DHC are generally signed at the
Regional or field office level and are processed as follows.

(a) DHC assigns an "EV control number, prepares ES
transmittal, and routes to the Service reviewer.

(b) ES field office (or other appropriate office) prepares
site-specific review and prepares a comment letter for
the Regional Director's signature, unless otherwise
instructed.

(c) Regional Directors review field office comments, sign
comment letters, and forward comments directly to
lead bureau, with copy to DHC.

(d) Lead bureau receives Service's comments.

J. Signature Levels. In general, OEPC's instructions for processing
review comments are duplicated on the ES transmittal. Unless
instructed otherwise by the Department, signature levels are consistent
with 032 FW and 505 FW 1.6.

K. Review Deadlines/No Comments.

(1) EISs and some other environmental documents have time
periods set by law or regulation during which other agencies
and the public may provide comments. CEQ's NEPA
regulations (40 CFR 1506.10) require a minimum of 45 days
for review and comment on draft EISs and a 30-day waiting



period following release of final EISs. However, Federal
agencies may choose to adopt longer, but not shorter,
routine time periods. The time period is calculated from the
date the Notice of Availability (NOA) is published by the
Environmental Protection Agency (EPA) in the Federal
Register. The comment due date is provided in these
notices. Time periods for draft and final revised or
supplemental EISs are calculated the same as for draft EISs
and final EISs. CEQ's NEPA regulations require agencies
with jurisdiction by law or special expertise to comment or
reply that they have no comments, within the time period
specified (40 CFR 1503.2). The action agency is under no
legal obligation to consider comments received after the
established time period expires. To ensure that other
agencies give full consideration to Service concerns and
comments, reviewers must meet the deadlines given in the
ES transmittal.

(2) If the Service is a cooperating agency, or if the Service has
otherwise been a participant in the scoping process for a
proposed action, review of the draft EIS is needed only to
the extent that it ensures our concerns have been correctly
addressed.

(3) When controlled documents arrive for review, they should be
quickly scanned to determine deadlines and relative priority,
and the review should be assigned immediately. If the
immediate determination indicates a low priority and a
potential for a "no comment" response, the reviewer should
follow through with a quick reply.

(4) "No Comments" on draft EISs and on proposed Chief's
Reports must be made in writing.

(5) Field office review schedules should ensure that
intermediate offices such as the Regional Office, lead
collating bureau, REO, OEPC, DHC, and other appropriate
Washington Office entities are allowed adequate time to
briefly review proposed comments. Potential mail delays and
holiday and weekend "down time" should be factored in both
DHC's mail schedule and the reviewer's schedule, to the
extent possible. DHC shall ensure that the most expeditious
mailing system is used, to include routine use of daily bulk
"overnight" mail to the Regions, faxed copies, and other
appropriate electronic mail transmission, as warranted.

L. Extensions of Time. Organizational responsibilities for meeting deadlines
and for requesting extensions of time are described in 505 FW 1.6.

(1) Extensions of review deadlines will occasionally be needed
because of unusual routing or mail delays, required field
studies, necessary coordination with other Federal or State



agencies, or the discovery of unforeseen problems with the
proposed action. The need for any extension must be
determined early in the review process and should be
requested not later than three days after receipt of the
controlled document. The nearer the deadline, the more
difficult it is to obtain extensions. An extension should be
requested only when it is expected that substantive
comments will be made, or substantive field inspection or
coordination is needed. It is usually not appropriate or
possible to get an extension on a final EIS unless needed in
an attempt to avoid CEQ referral.

(2) Extensions of time on OEPC-controlled documents must be
made in a request to the lead Federal agency. Unless
otherwise directed, this is done by DOI (OEPC or REO, as
appropriate).

(3) Extensions of time will be negotiated by the REC with OEPC
or the REO, as appropriate. Extensions of one week or less
can generally be requested and confirmed verbally.
Requests for extension in excess of two weeks must be
made in writing for DOI confirmation to the action agency.
This letter request will be prepared and processed by DHC.
However, the requesting field office must be prepared to
offer explicit justification for lengthy extensions. Some
examples of good reasons are the need to attend public
meetings scheduled after the comment due date or the need
for additional coordination with State resource agencies. The
Washington Office Environmental Coordinator will notify the
REC as soon as the extension ~as been granted or denied.

(4) To obtain an extension of the date due to a DOI lead bureau,
such as the National Park Service, the REC should request
an extension directly from the lead bureau.

(5) The REC will negotiate extensions through the REO when
the Regional Office has the lead in collating bureau's
comments for the REO's signature.

M. DOI Comment Letters. DOI review comments are signed by
OEPC or AS/PMB in the Washington Office or by the appropriate
REO.

(1) Copies of signed letters are forwarded to DHC. DHC
provides the appropriate Regional and field offices with
copies of Departmental letters signed at the Secretarial level
in Washington. It is important that Service offices retain
these letters for future use, as they indicate the Service
and/or DOI position on the project. DHC maintains the
Service's administrative record of all Service responses to
DOI and Federal agencies on controlled environmental
reviews. Regional and field offices should maintain similar



files for controlled environmental reviews within the scope of
the Region.

(2) Service personnel should compare these letters with t * he
comments submitted. The preparer and/or REC should
guestion any substantial changes in Service comments
made by OEPC or a lead bureau that were not coordinated.

3.3 How to Review Environmental Documents.

A. Service personnel responsible for reviewing an environmental
document will normally have had previous experience with the
proposed action by participating in the scoping process,
representing the Service as a cooperating agency, authoring
planning aid letters or formal Fish and Wildlife Coordination Act
(FWCA) Reports, or through consultation under the Endangered
Species Act.

B. Service reviewers must be extremely careful not to foreclose future
options by declining to review and comment on environmental
documents. Failure to review and comment on other agencies' draft
EISs and other environmental documents can be interpreted by
those agencies as meaning the Service has no concerns or
believes that the proposed action will not have significant impacts
on fish and wildlife resources. It can further be interpreted to mean
that the Service will have no objections to issuance of any permits
required for project construction.

C. Major Areas of Concern to be Addressed in Service Reviews of
Environmental Documents.

(1) Service comments and advice on environmental
documents should be confined to items of Service
jurisdiction and expertise and should be based on facts,
published research, or professionally supported opinion.

D. Tiering. CEQ's NEPA regulations (40 CFR 1502.20) encourage
tiering EISs. Tiering, however, is not a substitute for the adequate
assessment of site specific environmental effects. For example, a
programmatic EIS must consider cumulative, direct, and indirect
impacts; however, this may result in less detailed assessments of
impacts than would be addressed on a site specific EIS.

E. Discussion of Inconsistencies with State and Local Plans.
CEQ's NEPA regulations'140*CFR 1506.2(d)] require an EIS to
discuss any inconsistencies the proposed action may have with an
approved State or local plan or law, and to address the extent to
which the lead agency plans to reconcile its proposed action with
the plan or law. Service comments on EISs should address key
State and local planning efforts which have Service involvement in
development, review, and/or approval. Some of these are listed
below.

(1) Management and habitat acquisition plans funded by
Dingell-Johnson (D-J).and Pittman-Robertson (P-R),



Land and Water Conservation Act, section 6
(Endangered Species Act) cooperative agreements, or
through other grant programs.

(2) Coastal Zone Management Plans.

(3) State and local wetland and flood plain management
plans.

(4) Coastal Barriers Resources Act, as amended.

(5) Habitat conservation planning under section 10(a)(1)(B),
recovery plans, and recovery actions, pursuant to the
Endangered Species Act.

(6) State water quality standards.

F. Service Reviews should be Total and Comprehensive.

(1) EIS reviews should include consideration of total,
long-term ecological impacts, including any direct and
secondary (or indirect) impacts. Also, Service reviewers
should consider any cumulative effects, or possible
project segmentation which could mask cumulative
effects.

(2) The Service should provide consistent positions. Do not
contradict earlier statements unless project alternatives,
impacts, or conditions have substantially changed; or
significant new data are available. Any significant change
in Service position must be substantiated (justified) in
writing.

(3) Service reviews must represent the views of all Service
program areas. Any uncompleted or unresolved reviews
or consultations under other statutes must be
indicated/summarized in the Service's comments.

3.4 Comments on Draft EISs. The Service should review and comment on an
agency's draft EIS to ensure that fish and wildlife resources are adequately
considered in their programs and plans. A sample DOI letter commenting on a draft
EIS is found in the Service NEPA Reference Handbook. The following points should
be considered.

A. If a draft EIS is so inadequate as to preclude meaningful analysis,
but it appears that there may be significant adverse effects on fish
and wildlife resources, Service comments should state explicitly
what would be required to make the document adequate. The
action agency should be requested to prepare and circulate a
revised draft EIS, in accordance with 40 CFR 1502.9(a).

B. The Service should indicate which alternative is environmentally
preferred from a fish and wildlife standpoint. The Service should
make recommendations regarding each alternative to ensure that,
whichever is selected, the lead agency is aware of necessary fish
and wildlife measures that should be incorporated therein.



C. Service comments on a draft EIS may request the action agency to
prepare a supplement to the EIS if such an analysis will help to
satisfy Service concerns. Requests for supplemental documents
must be consistent with the criteria set forth in 40 CFR 1502.9(c).

D. If there is any possibility that the Service may refer a project to
CEQ (40 CFR 1504), that fact must be pointed out to the agency at
the earliest possible time in their planning process. This normally
occurs within the comment period for the draft EIS. 505 FW 4
provides specific guidance on CEQ referrals.

E. Submit all comments to the appropriate collating office. Do not
bypass DOI by submitting comments directly to the requesting
Federal or State agency.

F. Service comments should not be released prior to DOI's release of
the official Departmental position.

3.5 Coments on Final EISs. CEQ's NEPA regulations [40 CFR 1502.9(b)] require
lead agencies to respond to comments made on the draft EIS-and require
discussion of responsible opposing views at appropriate points in the final EIS rather
than merely appending comments to the document.

A. The Department does not normally comment on final EISs. In other
words, the quality review of the document itself should be
completed prior to release of the final EIS. "No Comment"
responses are not normally required, unless requested on the ES
transmittal. The Service comments on final EISs when there are
major, unresolved issues about the project itself. For example, the
Service may oppose the project or a feature of major importance
relative to fish and wildlife resources. A sample DOI letter
commenting on a final EIS is found in the Service NEPA Reference
Handbook. Generally, comments on a final EIS are justified when
one or more of the following criteria occur.

(1) The Service strongly objects to the selected alternative
because it is environmentally unacceptable from the
Service's expertise or jurisdictional standpoint, or it fails
to incorporate Service recommendations for mitigation or
monitoring requirements as an integral part of the project.

(2) Project modifications proposed since the draft EIS
require further comment. This is especially important if
the modifications significantly affect the impacts or the
analysis of those impacts on fish and wildlife resources,
will effect endangered species, or if new permit activities
could be involved.

(3) There is a need to correct the record because there has
been a serious failure on the part of the action agency to
understand significant Service comments on the draft EIS
and that failure is the basis for our opposition to the
project or specific project features.



(4) Important new information which would be consequential
to the decision making process is available, or erroneous
or obsolete data are presented in the final EIS which
could significantly affect fish and wildlife resources.

B. If DOI's comments on the draft EIS included "may refer to CEQ"
language, but the Service/DOI decided not to refer, DOI's
comments on the final EIS should address the reasons for not
referring (e.g., major issues were resolved).

C. Service comments on a final EIS should state what the Service
specifically wants the lead agency to address in its Record of
Decision to rectify the Service's concerns. For example, the Service
could ask that specific mitigation measures or the results of section
7 consultation be addressed in the Record of Decision, if not
previously included in the selected alternative.

3.6 Format for Comments on Draft and Final EISs.

A. Service comments should be organized to reflect the different
statutory review requirements on the document being reviewed. For
example, Service comments should be separated as follows:
"Environmental Impact Statement Comments," "Section 4(f)
Statement Comments,” ENDANGERED Species Act Comments,"
(Fish and Wildlife Coordination Act Comments." The latter two sets
of comments should only address statutory requirements, such as
section 7 consultation or the FWCA report.

B. Regarding Service comments on a draft EIS, the comments should
generally be organized in two sections: "General Comments" and
"Specific Comments."” A "Summary Comments" section may also
be included when the review comments are lengthy. When
commenting on final EISs, these sections are usually not indicated
since the comments generally address only major unresolved
issues regarding the project. The sections are described below.

C. General Comments.

(1) This section should summarize Service concerns with the
adequacy and accuracy of the document and present comments
of a general nature. The comments in this section should
concentrate on the recommended or selected alternative and
its impacts. Any previous technical assistance, reports, or
planning aid letters provided by the Service on the project
should be noted in this section (and attached), if appropriate.
For example, Service comments should note any potential
reviews that it may make in conjunction with section 10/404
Corps of Engineers permits, any further consultation
requirements under section 7 of the Endangered Species Act,
and whether the Service may refer the project to CEQ. Other
project reviews are addressed in 505 FW 4. CEQ referrals are
discussed in 505 FW 5.



(2) If the document is complete in its analysis of potential
impacts on fish and wildlife resources of the proposed
action and reasonable alternatives, and if the proposed
action is acceptable, a simple statement of that fact
should be made.

D. Specific Coments.

(1) Specific comments should support each of the major
concerns raised in the "General Comments." In other
words, the action agency should be able to locate and
identify the specific justifications for the major problems
addressed in the "General Comments" section. Other
comments to rectify inadequacies on how fish and wildlife
resources are addressed in the EIS are also covered in
this section.

(2) The format of this section should follow the organization
of the document being reviewed. Page and paragraph
numbers should be cited to improve the usability of the
comments. The comments Should be written in a
constructive tone to help the author of the document
modify the next draft or final work. State the problem with
specificity rather than a general description of
inadequacy. Most importantly, specifically state what
needs to be done to rectify the deficiency. Give your
precise recommended additions and deletions. As 40
CFR 1503.3 points out, when we choose to criticize a
lead agency's predictive methodology we should describe
not only the methodology we prefer, but why.

(3) Comments should address significant impacts of the
proposed action that may have been overlooked or
downplayed. The comments should also be made to
assure that alternatives that would benefit or have fewer
adverse impacts on fish and wildlife resources be
included and adequately presented. Comments on the
description of the environment or environmental setting
should be made only if a particular component of the
environment that will be significantly impacted is not
described.

E. Summary Comments. When the review comments are lengthy, it
may be ,useful to summarize the Service's major concerns and
recommendations for rectifying those concerns in this section.
Whenever appropriate, this section should close with an offer by
the Service to meet with the agency to discuss the Service's
comments and concerns. This offer of continued cooperation and
assistance is especially important if significant resources are
involved or if there are extensive Service comments too difficult to



thoroughly describe in a letter. Specific contacts by titles,
addresses, and telephone numbers should be provided.

F. Collated Responses. The above format should be used when
collating' comments from other bureaus into a Departmental
response. However, if lengthy comments are provided by more
than one bureau, the comments by the other bureaus can be
presented separately within the Departmental response, as long as
there are no inconsistencies or differing positions. Differing
positions should be resolved between the bureaus. Unresolved
issues between bureaus will be resolved at the RED or OEPC level,
as appropriate. The Departmental response should be a unified,
single consistent response.

3.7 Style for Comments on Draft and Final EISs. Service comments must be
clear, specific, succinct, and based on facts, published literature, and expert opinion.
Literature sources should be referenced when possible.

A. Presenting a complete, factual analysis is important to convincing
the action agency to adopt the Service's recommendations. The
tone of the comments should be constructive, objective, and
professional. Comments should not contain extraneous information
or excessive quotes from the document, have unnecessary
descriptions of the proposed action, or give detailed descriptions of
the affected environment, or offer unsupported conclusions. Further
studies or information should only be requested when necessary for
adequate evaluation of the proposed action or alternatives.

B. Do not use a question when commenting. Instead, clearly state the
problem and the recommended solution.

C. If the comments are to be ultimately signed by the Secretary, RED,
or another official in DOI, do not refer to the Service in the first
person. Never use the word "I." You may use phrases such as "The
Service suggests," "the Service has advised the Department,” etc.
Also, be careful not to preempt the Secretary's signature
prerogatives. Be clear as to whose position you are referring to. For
example, state whether it is a DOI position or a Service position. If
you are unsure, assume the latter.



Interagency Activities Part 505 Environmental
Review Chapter 4 Other Related Reviews 505 FW 4.1

4.1 General Requirements.
A. Interrelated Reviews.

(1) The Council on Environmental Quality's (CEQ) National
Environmental Policy Act (NEPA) regulations (40-CFR 1502.25)
require to the fullest extent possible, that Federal agencies
prepare draft environmental impact statements concurrently with
and integrated with environmental impact analyses and related
surveys and studies required by the Fish and Wildlife
Coordination Act (FWCA), National Historic Preservation Act,
Endangered Species Act (ESA), other environmental review
laws, and executive orders (ED). Most Federal projects or
activities require compliance with these laws and EOs. Similarly,
a non-Federal project may require Federal permits, such as
section 404 permits for private development in waters of the
United States, a Bureau of Land Management (BLM) or Refuge
permit or easement for a transmission line crossing, or an
Environmental Protection Agency (EPA) point discharge permit
under the National Pollution Discharge Elimination System. In
any such case, where a private applicant or the State prepares
the environmental document, the Federal agency approving the
permit or issuing a grant remains responsible for complying with
NEPA and other Federal laws, regulations, and EOs. Other
project reviews should be reviewed and processed in the same
manner, unless-otherwise directed, as environmental reviews.

(2) The Fish and Wildlife Service (Service) has the opportunity and
duty to review these documents and others prepared under
various environmental protection laws (e.g., 40 CFR 1503.2,
section 4(f) of the Department of Transportation Act of 1966).
However, even though the Service has additional review
opportunities, the Service uses early involvement and
coordination to ensure that all interrelated reviews are
incorporated within the environmental document. All Service
review and approval functions should be coordinated. If the
Service fails to point out ESA requirements or neglects to
comment on other project involvements, such as section 10/404
permits, the project sponsors and lead Federal agency may
have a false impression of our concerns.

B. Segmentation.

(1) The issue of segmentation can involve many different types of
proposed Federal projects or permits. However, it has frequently
been raised with regard to highway projects. An important



precedent-setting case on highway segmentation is River v.
Richmond Metropo7itan Authority (1973). The court ruled that
the requirements of Federal law may not be avoided by
segmentation of a project. The court established three criteria to
"prove" segmentation that subsequently have been incorporated
into Federal Highway Administration (FHWA) and Corps of
Engineers (Corps) NEPA regulations relative to "scope of
analysis."

(2) To "prove" segmentation, the following conditions must be
shown:
(a) the project was originally perceived as unified and

interdependent:

(b) the segments do not have independent utility, and
(c) the segments are not reasonable when considered alone.

(3) One or more of these criteria may be sufficient, although, when
all three apply, a better case can be made. If these criteria can
be established and if there is sufficient Federal involvement in
the planning and construction of the project, segmentation may
occur. In this instance, the Service may be able to argue, for
example, the need for an environmental impact statement (EIS)
for the entire or larger interconnected project. The same logic
and approach can be taken if Federal permits are required for
some or all of the segments.

4.2 Fish and Wildlife Coordination Act. See also 502 FW.
A. General.

(1) Under provisions of the FWCA (16 U.S.C. 661-667e; 48 Stat.
401, as amended), the Service has the authority to investigate
and report on all proposals for work and/or other activities in or
affecting the waters of the United States that are sanctioned,
permitted, assisted, or conducted by the Federal government.
Service comments on an EIS should be consistent with and in
support of impact and mitigation analyses provided in FWCA
reports, and should reference the FWCA report as appropriate.
Ideally, the draft and final FWCA report should be available to
the Federal agency prior to its preparation of the draft and final
EIS, respectively. However, in unusual circumstances, where
the EIS is circulated for review prior to completion of the FWCA
reporting process, anticipated impacts and tentative mitigation
needs should be identified to the extent possible. A statement
should be included in the Service's NEPA comments stating that
a more detailed FWCA report is forthcoming.

(2) The FWCA requires Federal construction agencies proposing
works to impound, divert, or otherwise modify water bodies to
consult with the Service. FWCA reports stem from field



investigations for such water projects as proposed or under
study by the Corps and Bureau of Reclamation (BR), as well as
for other Corps maintenance and construction activities in
navigable waters. Under the Corps and BR procedures to
implement the NEPA Regulations, EISs have become an
integral part of their planning documentation.

(3) Although EISs are often included with other planning
documents, the Service and Department of the Interior (DOI)
normally respond to each document separately. This obligation
can be met in one letter, provided the comments for each
document are presented in separate sections. Due to their
unique or complex planning procedures, guidance is provided
on the following Federal agency actions.

B. Corps of Engineers Projects

(1) The Corps of Engineers defines their policy and procedures for
implementing NEPA in 33 CFR 230. Under these procedures,
the Corps integrates NEPA requirements with other planning
and environmental review and consultation requirements. NEPA
review activities generally occur during Feasibility Studies,
which follow Reconnaissance Studies, in the Corps planning
process. When an EIS is required, it will occur as a separate
section bound in the Feasibility Report. When commenting on
these combined documents, which are "ERN-controlled, the
FWCA response to the planning document should be separated
from the EIS comments, but may be presented in the same
letter.

(2) Comments to the Department's Office of Environmental Policy
and Compliance (OEPQ should also include the Service's
opinion as to the environmental acceptability of the proposed
action, and make note of previous Service assistance and
comments. Any Service reports or documents referenced must
be attached, unless previously submitted to the lead agency.
Service comments to OEPC should close with an offer of
continued coordination with +he field office (address and
telephone number should be provided).

(3) At the termination of Feasibility Studies, the Chief of Engineers
prepares a proposed report based on findings of the District
Engineer and Division Engineer, which recommends the plan
the Chief will propose to Congress for authorization. The
proposed Chief's Report is generally two or three pages and
summarizes and approves or disapproves the findings and
recommendations of the Division and District Engineers. The
supporting documents to the proposed Chief's Report vary but
usually include the reports of the Division Engineer as well as
the District Engineer's Feasibility Report and final EIS.



(4) The Service is required to complete the review of the final EIS
within 30 days, but has 90 days to complete the Federal/State
agency review of the proposed Chief's Report. These comments
are normally contained in one letter, but must be in separate
sections. The comments for both reviews should normally be
submitted to the Corps within the 30-day period. Should the
Service need to make comments on ESA compliance, these
comments should be in a separate section of the letter.

(5) Review of the proposed Chief's Report and final EIS should
determine whether Service recommendations are included in
the Chief's recommendations. Service comments on the
proposed Chief's Report should, at a minimum, address the
following concerns.

(a) Whether the proposed Chief's Report adequately
addresses Service concerns and recommendations (i.e.,
mitigation, ESA compliance).

(b) Whether the Service supports the Chief's recommended
plan.

(6) Comments should present a definite Service position on the

proposed Chief's Report and on the project. Where the Service has

major unsatisfied concerns, a concise and complete justification of
our position, consistent with the FWCA Report, should be provided.

Service comments should clearly and forcefully urge the Chief to

include modifications deemed necessary to provide for fish and

wildlife concerns. When commenting, the Service should

recommend specific language changes. "No Comments" on

proposed Chief's Reports must also be made in writing to OEPC.
C. Soil Conservation Service Activities. See also 504 FW 1.

(1) Soil Conservation Service (SCS) projects also require similar
consultation with and reporting requirements by the Secretary of
the Interior. This authority was provided in the 1958
amendments to the FWCA, which added a new section (section
12) to the Watershed Protection and Flood Prevention Act of
1954 (P.L. 566).

(2) In December 1979, the Service and SCS signed Channel
Modification Guidelines to be used in the planning of all SCS
projects or measures where channel modification may be
proposed. Respective Service and SCS responsibilities and
guidelines for the resolution of issues are defined.

(3) The current edition of the SCS Watershed Protection Handbook
outlines SCS procedures to be used to integrate NEPA into their
planning process. Like the Corps, SCS now combines
documents, in this case, the Watershed Plan and draft EIS.
Comments on SCS Watershed Plans combined with EISs
should be addressed like those for the Corps of Engineers, as
outlined above.



D. Corps of Engineers/Coast Guard Permits and Licenses Activities.
(1) The Corps NEPA regulations (33 CFR 230) and Department of
the Army regulatory program regulations (33 CFR 320 and 330)
should be reviewed. The following guidance is provided
regarding the interrelationship of NEPA with permits and
licenses.
(a) Where the need for Federal permits or licenses has been

identified in an EIS, comments to planning agencies
should indicate which permits would require Service
review and the likely Service position based on available
information. If the Service's comments outline serious
concerns or if the Service's likely position would be to
recommend denial, the Service should urge the applicant
to consult as early as possible with the appropriate
Service office (address and telephone number should be
provided). Mitigation measures, including project
modifications, or proposed permit conditions should be
identified in Service comments on the draft EIS.

(b) Despite efforts to have permit requirements identified

(©)

early in the NEPA process or when site-specific
information is lacking, an EIS may still lack an indication
of possible permits. If this inadequacy is identified,
Service comments on the draft EIS could contain a
statement s1milar to the following: "The statement lacks
a discussion of (i.e., the requirement for permits) and
evaluation of how these actions may affect fish and
wildlife resources. Accordingly, these comments do not
preclude separate evaluation and comments by the Fish
and Wildlife Service, pursuant to the FWCA (16 U.S.C.
661, et seq), if project implementation requires a permit
from the U.S. Coast Guard (CG) and/or the Corps,
pursuant to sections 9 and 10 of the Rivers and Harbors
Act of 1899 and section 404 of the Clean water Act oi
1972, as amended. Please consult with the Field
Supervisor, U.S. Fish and Wildlife Service (provide
address and telephone number)."

If permits are required for the proposed action, the
Service may concur, with or without stipulations, or
recommend denial depending on the effects on fish and
wildlife resources. For example, for a CG permit for a
major bridge replacement, the Service could require
features to reduce turbidity during project construction, or
that the shoreline area be stabilized with planting suitable
for wildlife utilization.



(d) The following general guidance applies to the Service's
review of section 10/404 permit applications with regard
to NEPA compliance.

0] Integrating NEPA effectively into the section
10/404 process is a question of "timing." The
key elements of the NEPA document
(proposal, alternatives, impact assessment)
are of little value to the decision maker if it is
not prepared and publicly reviewed
simultaneously with the permit document.

(i) The requirements for identifying alternatives
under NEPA and section 404 are similar.
However, the section 404(b)(1) guidelines
require selection of the "least environmentally
damaging practicable alternative.”" NEPA does
not require the selection of any particular
alternative, only that all reasonable alternatives
be identified and analyzed.

(i)  Permit applicants should be made aware
early-on of the Corps requirement to comply
with NEPA and the section 404(b)(1)
guidelines. This should be done through
pre-application consultation.

(iv)  When an EIS is required, the section 404
process, including the identification of potential
alternatives, should commence with the NEPA
scoping process.

(v) Ideally, to fulfill the purpose of NEPA, the
Corps should receive sufficient information
from the applicant to either prepare a draft
NEPA document for inclusion with the public
notice, or provide public notice for review of the
draft environmental document prior to the final
decision. Following public review, the final
NEPA document and compliance with the
section 404(b)(1) guidelines would be
completed and the permit decision made.

(2) Bridges on federally-funded highways require the approval of
both the FHWA and the CG. Procedures coordinating the
actions of these two agencies are found in a 1972 FHWA/CG
Memorandum of Agreement (MOA) (refer to DOI Environmental
Review Memorandum ER 73-2, April 11, 1973, in the Service
NEPA Reference Handbook). The 1972 FHWA/CG MOA
assigns the responsibility for preparing the environmental
documents to the FHWA. The CG considers the environmental
documents and other information in their decision to approve



(with or without conditions) or deny a bridge permit, pursuant to
33 U.S.C. 401, 491, 511 et seq., 525, and acts of Congress.

4.3 Department of Transportation Act of 1966 Activities.
A. Authorities.

(1) The Service and Department review federally-funded activities
under the jurisdiction of the Department of Transportation (DOT)
under several authorities, including NEPA. These authorities are
listed below.

(a) 49 U.S.C. 1653(f), Department of Transportation Act of
1966, section 4(f).
(b) 23 CFR 771 and 777, Federal Highway Administration
regulations for implementing section 4(f) of the
Department of Transportation Act of 1966. Terms
particular to section 4(f) are found in 23 CFR 771.107.
B. Section 4(f) responsibilities.

(1) Section 4(f) of the DOT Act declares that the Secretary of DOT
shall not approve any program or project requiring use of any
publicly-owned land from a public park, recreation area, wildlife
or waterfowl refuge, or historical site of national, State, or local
significance, unless there is no feasible and prudent alternative,
and such program or project includes all possible planning to
minimize harm.

(2) Section 4(f) of the Department of Transportation Act of 1966
applies to all DOT activities, including activities under-the
purview of the Federal Highway Administrations, the Federal
Aviation Administration, Urban Mass Transportation
Administration, and the Coast Guard, as well as the Interstate
Commerce Commission.

(3) The Secretary of DOT must cooperate and consult with the
Secretary of the Interior in developing transportation plans and
programs that include measures to maintain and enhance the
natural beauty of the lands traversed. DOI procedures for
reviewing comments on FHWA proposals are found in DOI
Environmental Review Memoranda ER 75-2 and 75-3, July 21,
1975, and August 15, 1975, respectively (refer to Service NEPA
Reference Handbook).

(4) Airport projects are subject to provisions of section 4(f), as well
as section 16 of the Airway Development Act of 1983 (refer to
Service NEPA Reference Handbook). Both Acts address
consultation requirements with the Secretary. In general,
Service comments relative to section 4(f) and FAA's NEPA
document suffice in meeting both requirements.

C. How to Comment on Section 4(f) Statements. Section 4(f)
statements are generally accompanied with an environmental



document. The Service comments on each document separately, but
includes the responses together in the transmitted response to the
action agency.

(1) Service section 4(f) comments must indicate the Service
position on the adequacy of the statement as it relates to the
two provisions.

(a) Does the Service concur that there are no feasible
and prudent alternatives to the use of the section 4(f)
property? Or should DOI's comments be deferred until
additional information is provided?

(b) Does the Service concur that the project includes all
possible measures to minimize harm to the section
4(f) property? If not, we should identify the
inadequacy and provide any additional measures we
feel are needed (i.e., land replacement, landscaping,
fencing, facility replacement and/or relocation, and
wetland drainage prevention).

(2) The Service's detailed analysis of the two provisos and the
propriety of any section 4(f) approval by DOT should be
outlined in a separate section of the Service's comments on
the EIS or environmental assessment (EA). The separate
section should be titled "Section 4(f) Comments The
"Summary Comments" section should specifically state that
the Service either: does not object, does not object with
conditions, or objects to section 4(f) approval at this time
because DOT would not consider and/or implement Service
recommendations of a reasonable and prudent nature to
comply with one or both provisos. A sample DOI letter
commenting on a section 4(f) statement/EIS is found in the
Service NEPA Reference Handbook.

(3) Service section 4(f) comments should address any
inadequacies in the following:

(a) identification of section 4(f) properties in the project's

zone of adverse impact; and

determination of the significance of these properties [all

Service lands, including hatcheries and refuges, and land
acquired with Federal Aid funds and FWCA mitigation lands,
are significant in the context of section 4(f)].

(4) identification and evaluation of alternatives to the use of
section 4(f) properties;

(5) assessment of environmental impacts;

(6) identification of circumstances where "constructive use" may
occur;

(7) mitigation measures; and

(8) consultation and coordination with the Service in the
assessment of impacts and in the resolution or tentative



agreement on measures to minimize harm to any Service
properties.

D. When Applicability of Section 4(f) is in Question.

(1) In some situations, FHWA may question whether section 4(f) is
applicable because of the nature of the section 4(f) area or
because of the nature of "use." In such situations, Service
comments should furnish facts and information, express our
opinion, and request a formal opinion relative to the applicability
of section 4(f). DOI's position is that section 4(f) applies to the
following lands within the jurisdiction of the Service:

(a) all lands authorized, established, or administered as part
of the National Wildlife Refuge System,;

(b) all lands established or administered as part of the
National Fish Hatchery System;

(c) all waters and lands acquired for mitigation purposes
under the FWCA,; and

(d) all State lands acquired, or developed, or improved for
fish and wildlife conservation, restoration, or
management with grants under Pittman-Robertson
(P/R)-Dingell-Johnson (D/J), section 6 of ESA, and the
Anadromous Fish Act of 1965.

(2) DOI Enviroémental Review Memorandum ER 80-2, June 25,
1980, provides additional information on the applicability of
section 4(f) (refer to Service NEPA Reference Handbook).

E. "Constructive Use." FHWA and Urban Mass Transit Authority joint
regulations define the circumstances under which "constructive uses of
certain protected resources would or would not occur (23 CFR
771.135). For example, "constructive use" could mean adverse
proximity (indirect) effects of the construction of a highway or airport to
a nearby refuge or public park. In such cases, section 4(f) would apply.
Service reviews of highway and airport proposals should be aware of
this circumstance. If "constructive use" applies, the Service should fully
describe the probable impacts ("use") of the section 4(f) properties.

F. Relationship of Section 4(f) to Grant-in-Aid Programs.

(1) Fish and wildlife resources managed by the States using P-R or
D-J grant-in-aid funds also come under the provisions of section
4(f). The Service is assigned section 4(f) commenting
responsibility for DOT-funded projects potentially affecting State
and local wildlife management lands (publically-owned) that do
not come under the direct management jurisdiction of the
Service. If these State-managed lands or streams will be
impacted by a federally-funded or permitted highway or airport
project, it constitutes a "diversion of funds" as outlined in 50
CFR 80.4 and 80.14, if P-R or D-J funds were used by the State
to enhance fish or wildlife resources on these areas. The State
DOT is responsible for replacing any P-R/D-J impacted lands



according to these provisions. Service reviewers of such
highway or airport projects should be mindful of possible
impacts to these lands.

(2) If the Service determines no impact, its comments should state
that no lands are involved which were acquired or are managed
with Federal grant-in-aid assistance under the Wildlife
Restoration Act (P-R Act, Public Law 75-415) or the Fish
Restoration Act (D-J Act - Public Law 81-681). Therefore, the
Secretary of the Interior's regulations in 50 CFR 80.4 and 80.14
are not applicable. If it is determined that there may be impacts
to P-R/D-J lands, the Service's comments should clarify the
State's responsibility for diversion of funds.

G. When Service Lands are Involved in Transportation Projects.

(1) National Wildlife Refuge System Lands.

(a) service Refuge Managers should be aware that it is
improper to issue a permit for a transportation project
granting use of 4(f) lands under our jurisdiction, or in
which we have grant-in-aid interest, until the Service,
through DOI, has reviewed and commented on the
section 4(f) statement, and section 4(f) approval has
been granted by DOT. These reviews are either
controlled through OEPC and are signed at that level, or
they may be controlled and signed at the Service
Regional Director level, depending upon the level of
impact on section 4(f) lands (see 4.3.K).

(b) In coordinating with a transportation agency relative to
proposed use of section 4(f) lands under Service
jurisdiction, the Service should determine if there may be
feasible and prudent alternatives to use of those lands.
The compatibility of the proposed use with the purposes
for which the lands were acquired and are being
managed must also be determined under the National
Wildlife Refuge System Administration Act of 1966.
Assuming both findings are satisfactory, the next step is
to determine measures to minimize harm that could occur
as a result of the proposed action. These required steps
should be made known to the transportation agency as
early as possible so they may be included in the section
4(f) statement and any NEPA documentation.

(2) National Fish Hatchery System Lands. The words "wildlife" and

"refuge" under the DOT Act of 1966 have broader meaning than

under the National Wildlife Refuge System Administration Act

[Brooks v. Vo7pe, 460 F.2d 1193, 1194 (9th Cir. 1972)]. Itis

DOl's position that all lands and interests therein authorized,

established, or administered as part of the National Fish Hatchery

System are subject to the provisions of section 4(f). However,



such lands are not part of the National Wildlife Refuge System,

unless so specified by Congress. This is stated in a DOI  Solicitor's

Opinion, December 24, 1975; and in a letter from the Secretary,

DOl, to Secretary, DOT, June 20, 1980 (refer to Service NEPA

Reference Handbook). The protection provided by this Act, and

others, such as the Refuge Recreation Act, are extended by

regulation to the National Fish Hatchery system (50 CFR 25-29,

31-36, 60, and 70-71).

H. Protection of Wetlands on Section 4(f) Properties. See also 507
FW 2, regarding the protection of privately-owned wetlands affected by
federally aided highway projects.

(1) The FHWA has agreed that components of the National Wildlife
Refuge System (i.e., national wildlife refuges and waterfowl
production areas), recreational (but not scenic) segments of
Federal wild and scenic rivers, and national parks usually
require section 4(f) approval by DOI if any use is required of
such lands. This also applies to any Federal or State park or
recreation lands acquired under section 6(f) of the Land And
Water Conservation Act, section 6 of the ESA, Anadromous
Fish Act of 1965, lands acquired or managed under the P-R or
D-J grant-in-aid program, and under several other wetlands
funding legislation.

(2) In practice, based on section 4(f) and related case law, wetlands
that occur on section 4(f) lands usually are afforded a higher
degree of protection for proposed use by FHWA than
privately-owned wetlands. Mitigation, including the replacement
of such lands, generally must be acceptable to the Service
before DOI will provide section 4(f) concurrence to FHWA.

I. Minor Involvement with Public Parks, Recreation Lands, Wildlife
and Waterfowl Refuges, and Historic Sites.

(1) On August 19, 1987, FHWA implemented a nationwide 4(f)
evaluation and approval process for federally-aided highway
projects with minor involvement with public parks, recreation
lands, wildlife and waterfowl refuges, and historic sites (52 FR
31111). For a project to qualify under this streamlined,
programmatic approach, the project must entail an improvement
to an existing highway, have minor impacts, and have
agreement from officials with jurisdiction over the property with
regard to the assessment of impacts and proposed mitigation.

(2) DOI has determined that the point of coordination on these
proposed projects between the FHWA and the bureaus is at the
Regional Director level. The Service Regional Director will
coordinate the Service response (i.e., collate field office views)
to FHWA on any projects addressed under the nationwide
section 4(f) evaluation.

4.4 Endangered Species Act. See also 734 FW.



A. The presence of listed or proposed threatened or endangered species
and/or designated or proposed critical habitats in the area to be
impacted and the potential impacts of the proposed project on those
species or habitats should be fully discussed in agency's
environmental documents (i.e., EAs and EISs). Service comments on
draft environmental documents should identify potential impacts to
those species or habitats which have not been adequately addressed.

B. Itis to all parties' benefit that the Service identify potential endangered
species and critical habitat conflicts early in the project planning
process, such as scoping.

C. The joint Service-National Marine Fisheries Service Interagency
Cooperation regulations [50 CFR 402.12(c)] state that consultation,
conference, and biological assessment procedures under section 7
may be consolidated with interagency cooperation procedures required
by other statutes, such as NEPA. However, satisfying the requirements
of NEPA does not in itself relieve a Federal agency of its obligations to
comply with their responsibilities under section 7. The following
guidance is provided.

(1) During scoping, the Service should provide the Federal agency
with all relevant information on endangered and threatened
species. However, this does not relieve the Federal action
agency of its requirement to submit a written request for a list of
any listed or proposed species or designated or proposed
critical habitats, or to develop its own list for Service approval
[50 CFR 402.12(c)]. The list should be included in the draft and
final environmental document as supporting documents.

(2) Similarly, where section 7 requires a Federal agency to prepare
a biological assessment [50 CFR 402.12(f)], the assessment
should be part of the draft and final environmental document.

(3) Formal section 7 consultation is required when a Federal action
may affect listed species or destroy or adversely modify
designated critical habitat (50 CFR 402.14). The results of such
consultation should be addressed in the draft and final
environmental document, or, as appropriate, in the record of
decision for an EIS.

D. The Service should ensure that the Federal action agency is also
aware of other ESA activities in the area to be impacted, such as
recovery plans, recovery actions planned or underway, and any
existing or proposed habitat conservation plans, pursuant to section
10(a)(1)(B) of ESA. These activities should be addressed in the action
agency's environmental document.

4.5 Executive Orders 11988 (Flood plain Management) and 11990
(Protection of Wetlands).



A. EO 11988 affirms that it is national policy to protect and enhance the
natural and beneficial values of flood plains and to actively discourage
noncompatible development. EO 11990 recognizes that the remaining
U.S. wetlands are a valuable national resource. These EOs caution all
Federal agencies to do everything possible to preserve remaining
wetlands and flood plains by avoiding direct or indirect support of new
construction in wetlands wherever there is a practicable alternative.

B. Itis Service policy to provide Federal leadership in preserving and
restoring the natural and beneficial fish and wildlife values of flood
plains and wetlands. Whenever there is a practicable alternative, the
Service should not undertake, support, or permit activities under its
authorities that would adversely impact flood plains or wetlands. The
Service should be-alert during the NEPA planning process for
opportunities to protect, restore, and/or enhance fish and wildlife
resources values in flood plains and wetlands.

C. Service comments on an EIS should identify and discuss impacts to
Flood plain and/or wetland resources. Alternative project elements with
less impact to these resources should be suggested, and steps that
could be taken to minimize impacts or to restore or enhance natural
Flood plain/wetland values should be recommended.

D. If the proposed action does not appear to be in compliance with the
EOs, Service comments should state so and recommendations should
be made for modifying or abandoning the project.

4.6 Federal Energy Regulatory Commission (FERC). See also 503 FW.

A. For a project license or exemption, FERC regulations require
applicants to consult with appropriate State and Federal agencies and
affected tribes before submitting an application to FERC. FERC's
regulations for implementing NEPA are found in 18 CFR 2, 157, and
380.

B. When FERC decides the application is ready for environmental
analysis, it requests public and agency review and comment within 60
days. The Service, through a controlled Departmental process, may
issue comments, section 10(j) recommendations, section 4(e) terms
and conditions, and section 18 prescriptions for the license. FERC,
which has adopted CEQ's NEPA regulations, then prepares a NEPA
document for the action.

C. Most licensing decisions are based on EA's. In many cases, FERC
provides the public and the Service the opportunity to review and
comment on draft EAs. The final EA and finding of no significant
impact is issued with the license order.

D. Ininstances where an EIS is prepared, the Service, DOI, and the
public are invited to scoping meetings and have an opportunity to
comment on the draft EIS. If Section 4(e), 10(j) or 18 terms, conditions,
prescriptions or recommendations are to be revised or submitted along



with NEPA comments, they should-be clearly labeled and separated
from the main body of the comment letter.

Applicants seeking a preliminary permit do not have to consult with
State and Federal agencies prior to filing an application. In these
cases, agencies are given 60 days by FERC regulations to provide
comments on the Notice of Application. This review is controlled by
OEPC. Additional procedures are found in DOI's Environmental
Review Memorandum No. ER 90-2, October 3, 1990.

4.7 Other Related Review Procedures. The Service review of environmental
documents is often in conjunction with other planning documents. The
environmental review procedures should be conducted jointly with the review
requirements of the other planning documents. In addition to the other related
reviews addressed above, the following Service procedures should be reviewed.

A.
B.

C.

Presidential Permits (see 507 FW).

Comprehensive Environmental Response, Compensation and Liability
Act of 1980 (CERCLA) (see 507 FW).

Review of Regulations. Service comments on proposed regulations will
be collated by the Service Washington Office, unless otherwise
directed by the Service or OEPC. Such comments will be coordinated
and consistent with Service comments on the environmental document
or other project reviews associated with the proposed rule.



Interagency Activities Part 505 Environmental Review

Chapter 5 CEQ Referrals 505 FW 5.1
5.1 Criteria.
A. Council on Environmental Quality (CEQ) referrals are a formal, third party

arbitration process initiated when two or more executive departments of the
Federal government come to a total impasse on a major national
environmental issue. It is CEQ's policy that referrals reflect an agency's
careful determination that a proposed action raises significant and
environmental issues of national importance that may be precedent-setting.
Determinations of the kinds of proposals that are appropriate for referral will
be based on meeting one or more of CEQ's six criteria:

(1) possible violation of national environmental standards or policy,

(2) severity,

(3) geographical scope,

(4) duration,

(5) importance as precedents, and

(6) availability of environmentally preferable alternatives.

. CEQ referrals are only made after all other concerted attempts at resolution

have been made and failed. The nature of CEQ's treatment of a referral is not
only commensurate with the significance of the proposed action and its
impacts, but with the quality of agency-to-agency attempts at resolution.
Procedural agreements, if they exist, with other agencies for resolution of
issues (such as memoranda of agreements or consultations) must be utilized
first.

. Action agencies generally allow an extension of the 25-day referral period to

permit use of the interagency resolution procedures. The Fish and Wildlife
Service (Service) can request extensions at the Regional and/or Washington
level. However, if an extension cannot be agreed to, the referral must be
completed in the time frame specified in 40 CFR 1504.3(b).

. When the Service seeks to refer an agency's action to CEQ, the Service

must first convince the Department of the Interior (DOI) that the referral is
needed to solve the fish and wildlife problem. Ultimately, it is the Secretary
who refers the project to CEQ. However, the Service is expected to prepare
the referral documents and conduct the briefings within DOI and at CEQ.
The agency's action, not the environmental impact statement (EIS), is
referred to CEQ. Also, whether the agency's EIS is adequate or not adequate
has no particular bearing on the decision to refer. The Service may seek to
refer a project when the following conditions occur:
(1) the action is environmentally unacceptable,
(2) the action raises significant and major environmental issues of
national importance, and
(3) when reasonable, implement able alternatives (including no action) to
the proposed action exist.



5.2 Procedures.
A. Service offices proposing referral of an agency's actions to CEQ must comply
with the following.
(1) CEQ NEPA regulations (40 CFR 1504).
(2) DOI NEPA procedures (516 DM 7.5).
(3) DOI Environmental Review Memorandum ER 77-2, September 7,
1977.

B. Tentative decisions on the Service's intent to recommend referral should be
made as early as possible to allow resolution of the issues. Formal
notification of the possibility of referral normally occurs in the Department's
comments on the draft EIS to the lead agency.

C. Service Regional offices proposing "may refer to CEQ" language in Service
comments on draft EISs must advise the Assistant Director - Ecological
Services in accordance with 505 FW 1.6. The Assistant Director - Ecological
Services will advise the Department's Office of Environmental Policy and
Compliance (OEPQ and the lead agency's Washington Office'. The purpose
of advance notification is to facilitate resolution of the issues to avoid referral.

D. Every effort must be made at the field, Regional, and Washington Office
levels to resolve fish and wildlife concerns during planning stages of the
proposal before elevating the referral issue to the next level in the
chain-of-command. All attempts to resolve the problem with the lead agency
must be fully documented.

E. Field and Regional Office personnel must be available to come to the
Washington Office on short notice to work with Washington Service and
Departmental personnel as the referral is being developed for acceptance by
the Secretary and DOI.

F. Field installations are responsible for tracking release of a final EIS for a
project that may be referred, and shall request advance copies direct from
the lead agency. This is an important requirement. By waiting until the final
EIS is received through official channels, the 25-calendar day countdown
could be too close or passed.

G. The 25-day countdown commences with the Environmental Protection
Agency's (EPA) publication of the notice of availability of the final EIS in the
Federal Register. In addition, the Division of Habitat Conservation (DHQ will
notify the Regional Office by phone as soon as the final EIS is received
through OEPC channels.

H. Not later than five calendar days after the notice of availability of the final EIS
has been published by EPA in the Federal Register, the Regional Office will
notify the Assistant Director - Ecological Services and DHC by telephone as
to whether or not they will recommend referral on an action previously
identified as potentially referable. DHC shall immediately notify OEPC and
appropriate Service Washington Office entities.

I.  Not later than ten calendar days after the notice of availability of the final EIS,



the Regional Director shall provide the following referral package to the
Assistant Director - Ecological Services:
(1) transmittal memorandum signed by the Regional Director;
(2) draft referral letter to the Federal agency being referred to CEQ;draft
(3) referral letter to CEQ;
(4) supporting statement [refer to 40 CFR 1504.3(2)]; and
(5) chronology of steps taken to resolve issues (to avoid referral),
including a list of all meetings with the affected parties, showing
coordination with affected parties in attempting to resolve the issues
(copies of pertinent letters and memoranda, including comments on
environmental documents, should be attached).

J. The referral letter and/or supporting statement must address the six referral
criteria (or as many as apply) outlined in 40 CFR 1504.3(c)(2). The Service
NEPA Reference Handbook contains samples of the abovementioned items
of the referral package.

K. The referral package should be sent by overnight express mail or other "fast"
method of communications to the Washington Office. The package should
include the computer disk for revisions.

L. Immediately upon receipt of the materials, DHC, will coordinate the referral
with other affected Service Washington Office entities (e.g., Endangered
Species, Fisheries, Refuges, Environmental Contaminants), other affected
bureaus in the Department, and any other Federal departments.

M. The Assistant Director - Ecological Services will make recommendations to
the Director.

N. Service field and Regional Office personnel will likely be directly involved in
briefing the Director and the Office of the Secretary (if the matter is referred
to the Department).

O. Upon the Director's acceptance of the referral, approval from the Assistant
Secretary for Fish and Wildlife and Parks will be sought.

P. If the Service Washington Office or DOI decision is not to refer, the Regional
Director will be informed by the Director, as soon as possible, outlining why
the referral was not made.

Q. When DOI concurs in the recommendation to refer a proposed action, the
Secretary then signs letters to CEQ and to the lead agency, as outlined in 40
CFR 1504.3(c). The letter to CEQ and a copy of the letter to the lead agency
must be delivered not later than the 25th calendar day after EPA's notice of
availability of the final EIS in the Federal Register.

R. Negotiations should be underway between the Service/DOI and the Federal
agency prior to and during the 25-day period. After delivery of the referral
letters to CEQ and the lead Federal action agency, higher level negotiations
then commence between the referring and lead agencies and CEQ.

5.3 CEQ Actions.
A. Usually within one month, CEQ will hold a hearing among the affected



agencies. Within one to thee months following the hearing, a written decision
will be rendered by letter from-CEQ to the two agencies.

B. CEQ may take a variety of interim measures between the first hearing and
their final decision in writing. These measures could include more meetings
between the agencies to get more facts, field trips, or public meetings in the
affected area. In extremely unusual situations, they may elevate the issue to
the President. Exhibit | is a chart showing the chronology of the CEQ referral
process.

5.4 Referral of Federal Energy Regulatory Commission (FERC) Activities.
Although FERC contends that referral of its trial-type proceedings may not necessarily
conflict with FERC's obligation to provide a fair hearing, FERC states that it reserves
the right not to participate in a CEQ referral. On potential CEQ referrals, DOI may or
may not agree with FERC. In any event, the decision to refer a FERC activity to CEQ is
up to the referring agency. Resolution of disputes could involve CEQ. FERC's NEPA
procedures (52 FR 47897, December 17, 1987, and 18 CFR 380) provide additional
guidance on resolving conflicts on FERC matters.

Exhibit 1 is available from the Division of Habitat Conservation (703) 358-2183.



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

DIRECTOR'’S ORDER NO. 127, Amendment 1

Subject: National Environmental Policy Act Compliance Checklist

Director's Order No. 127, September 1, 2000, is changed as foilows:
1. Section 5 is amended to read:

Sec. 5 What is the policy?

a. You must prepare a NEPA Compliance Checklist (Form 3-2185) for most
Federal financial assistance actions (including major amendments) that we administer
(concur or approve) within the scope of Sections 6, 7, and 8 of this Order. Include the
Checklist in the administrative record for the Federal financial assistance action.

b. Modifications to the use of the NEPA Compliance Checklist and modifications
pertaining to this policy (e.g.. Regional agreements to streamiine the review of NEPA
Compliance Checklists by the Regional Environmental Coardinators for categorically
excluded actions) require prior approval by the Assistant Regional Director for Ecological
Services and the Assistant Director for Fisheries and Habitat Conservation.

2. Section 12, subparagraph a, is amended to read:

a. The Service signature approval blocks mustinclude the Regional or Washington
Office Environmental Coordinator, as appropriate, for any Federal financial assistance
actions for which a Checklist was prepared pursuant to Section 6, subject to Regional
modifications as described in Section 5b.

3. Section 14 is amended to extend the termination date to September 30, 2002.

A (Wi

Acting piRecTOR

Date: September 28, 2001



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

DIRECTOR'S ORDER NO: 127
Subject: National Environmental Policy Act Compliance Checklist

Sec. 1 What is the purpose of this Order? This Order establishes policy and
procedures for the preparation of an administrative record for complying with NEPA by
Service personnel who administer (concur or approve) Federal financial assistance
programs that may be categorically excluded or require the preparation of an
environmental document (environmental assessment or environmental impact statement).

Sec. 2 Does this Order supersede other guidance? This Order supersedes guidance
in 550 FW 3.3C conceming the discretionary preparation of an environmental action
statement for NEPA-related actions when applicable to Service Federal financial
assistance actions. All other Service actions remain subject to the administrative record
guidance in 550 FW 3.3C for NEPA-related matters.

Sec. 3 To whom does this Order apply? This Order applies to all Service personnel
who administer (concur or approve) Federal financial assistance programs that may be
categorically excluded or require the preparation of an environmental document pursuant
to NEPA.

Sec. 4 What are the authorities for taking this action?
a. National Environmental Policy Act (42 U.S.C. 4321-4347).

b. Council on Environmental Quality regulations (40 CFR 1500-1508) and other
CEQ guidance.

¢. 516 DM 1-6.

Sec. 5§ What is the Policy? You must prepare a NEPA Compliance Checklist for most
Federal financial assistance actions (including major amendments) that we administer
(concur or approve) within the scope of Sections 6, 7, and 8 of this Order. To meet the
requirements of this Order, you may use Form 3-2185 (NEPA Compliance Checklist) or,
with prior approval of the Assistant Director for Fisheries and Habitat Conservation, you
may use a similar checklist. Include the Checklist in the administrative record for the
Federal financial assistance action.

Sec. 6 When should | prepare the NEPA Compliance Checklist? Submit the Checklist
to the Service decision maker when:

a. The proposed action is not completely covered by a categorical exciusion (e.g.,
the proposal cannot meet the qualifying criteria in the categorical exclusion, and “is not” will
be checked on the Checklist); '



NEPA COMPLIANCE CHECKLIST

State: Federal Finsocial Assistance Grant/Agreement/Amendment Number:

Grant/Project Name:

This proposal O is; D js not compietely covered by categorical exclusion No(s). » 516 DM 6 Appendix 1.
(check { v/ ) one) (Review proposed activiies. An appropriate categorical exclusion must be identified before
completing the remainder ofthe Checklist. Ifa categorical exclusion cannot be identified, or the
proposal cannot meet the qualifying criteria in the categorical exclusion. an £EA must be prepared.)

Exceptions
Will This Proposal {check ( v/ ) yes or no for each item below);

Yes No

a) u] 1. Have significant adverse effects on public health or safety.

o m} 2. Have adverse effects on such wique geogmphic chameteristics as hisworic or cultural resources, park, recreation
or refuge lands, wilderness areas, wild or scenicrivess, sok or principal drinking water aquifers, prime
farmlands, wetlands, floodplains, or ccologically significant or critical areas, including those listed on the
Department’s National Register of Natural Land marks.

=} o 3 Have highly controversial environmental ¢ffects.

o 4. Have highly uncerntain and potentally significant environmental effects or involve unique or unknown
environmental risks.

o o 5.  Establish a precedent for future action or represent a decision in principle about future actions with potentially
significant environmental effects.

a n] 6. Be directly related to other actions with individually insignificant, but cumulatively significant environmental
effects.

o 7. Have adverse effects on properties listed or eligible for listing on the National Register of Historic Places.

0 o 8. Have adverse effects on species listed or proposed to be listed on the List of Endangered or Threatened Species,
or have adverse effects on designated Critical Habitat for these species.

a o 5. Have material adverse effects on resources requiring compliance with Executive Order 11988 (Floodplain
Management), Ex ecutive Order 11990 (Protection of W etlands), or the Fish and W ildlife Coordination Act.

[n] a 10, Threaten to violate a Federal, State, local or tribal law or requirement imposed for the protection of the

environment,

(if any of the above exceplions receive a “Yes” check (/) . an EA must be prap ared.)

n ne s/ TOVA
Project Leader: Date:
State Authority Concurrence: Date:

(wilh finan cial assistance signature authority, if applicahle)

Within the spirit and intent of the Council of Environmental Quality’s regulations for implementing the National Environmental Paolicy
Act (NEPA) and other statutes, orders, and policies thatprotect fish and wildlife resources, 1 have established the Jollowing
administrative record and have determined that the grantiagreement/amendment:
=} is a categorical exclusion as provided by 516 DM 6, Appendix 1. No further NEPA documentation will therefore be
made.
a is not completely covered by the categorical exclusion as provided by 516 DM 6, Appendix 1. An EA must be prepsred.
o includes other attached information supportiog the Checklist.

Service sig nature approval:

RO or WO Environmental Coordinator: Date:

Staff Specialist, Division of Federal Aid: Date;
{or authorized Service representative with financial assistance signature authority)

FWS Form 3-2185
08/00



(3) Joint public involvement.
(4) Joint preparation of environmental documents.

b. Provide assistance and guidance to the States and other applicants on the
preparation of environmental documents and implementation of environmental streami ining
measures (516 DM 6, Appendix 1.2 and 1.3).

Sec. 14 What is the effective date of this Order? This Order is effective immediately
and is applicable to new grants, amendments, or renewals submitted to the Service on or
after this date. Any grant actions currently under review by the Service are subject to the
existing guidelines in 550 FW 3.3C. The Order will expire September 30, 2001, unless
amended, superseded, or revoked. We will include the provisions of this Order in Part 550
of the Fish and Wildiife Service Manual.

DIRECTOR
Date: September 1, 2000



3.

¢. The NEPA Compliance Checklist will document our decision as to whether or not
the Federal financial assistance action:

(1) Meets the requirements for coverage under an existing categorical
exclusion, in accordance with 516 DM 2, Appendix 1; 516 DM 6, Appendix 1; and the
exceptions to categorical exclusions in 516-DM 2, Appendix 2; or

(2) Requires the preparation of an EA or EIS. Exhibit 1 is an Overview of the
NEPA Process and Documentation (flow chart).

Sec. 10 When should | prepare and process the Checklist? Ensure that the applicant
or Service personnel prepare the Checklist and that appropriate authorities sign it prior
to project (e.g., Federal financial assistance) approval. In some cases, the applicant may
prepare the Checklist; in other cases, Service personnel. However, we are responsible for
the accuracy of the Checklist, final concumrence of the Checklist, and compliance under
NEPA. The Checklist is part of the administrative record for a Federal financial assistance
action, and you must include it with any documents undergoing public review and ensure
that it is available to the public upon request.

Sec. 11 How should differences of opinion regarding NEPA matters be resolved
between the State and the Service? Try to resolve differences of opinion between the
State and Service regarding the NEPA Compliance Checklist and other NEPA matters
informally at the lowest level (e.g., between the State Project Leader and the Service
Federal Aid Staff Specialist or Regional Federal Aid Chief). If any issues remain
unresolved, referthem to the Assistant Regional Director or Regional Director for resolution
with higher leve! State officials.

Sec. 12 Are there any additional instructions for preparing the NEPA Compliance
Checklist?

a. The Service signature approval blocks must include the Regional or Washington
Office Environmental Coordinator, as appropriate, for any Federal financial assistance
actions requiring the preparation of a Checklist within the scope of Section 6 of this Order.

b. You may attach other supporting documentation and/or an explanation of the
“checked” responses, if necessary, to the NEPA Compliance Checklist.

Sec. 13 How can the Service work with State and local governments, local agencies,
Indian tribes, and private applicants to reduce paperwork and delays for Federal
financial assistance actions?

a. Cooperate with State and local agencies to the fullest extent possible, consistent
with 40 CFR 1506.2, to reduce duplication between NEPA and State and local
requirements. Such cooperation will include:

(1) Joint planning processes.

(2) Joint environmental research and studies.
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b. The proposed action cannot be categorically excluded because an exception to
the categorical exclusion applies (e.g., a “Yes" will be checked on the Checklist);

¢. Environmental conditions at or in the vicinity of the site have materially changed,
affecting the consideration of alternatives and impacts (applicable to amendments and
renewals); .

d. There is a need to document a normally categorically excluded action that may
be controversial; or

e. Additional internal review and/or documentation of the NEPA administrative
record are desirable,

Sec.7 To which Federal financial assistance programs does this policy apply? This
Order applies to Federal financial assistance programs using appropriated funds and
permanent indefinite appropriated funds through the Federal Aid Program that we
administer (concur or approve) through the:

a. Division of Federal Aid (e.g., Pittman-Robertson and Dingeli-Johnson Acts, Clean
Vessel Act, Endangered Species Act, National Coastal Wetlands Conservation Grant
Program, etc.).

b. Division of North American Waterfow! and Wetlands (e.g., North American
Wetlands Conservation Act and coastal grants authorized by the Coastal Wetlands,
Planning, Protection, and Restoration Act).

c. Division of Fish and Wildlife Management Assistance (e.g., Partners for Fish and
Wildlife Program assistance and fisheries grants).

Sec. 8 Are there programs where this policy does not apply? This Order does not
apply to Federal financial assistance actions in foreign countries, except as appropriate,
under Executive Order 12114, January 4, 1979, and the Council on Environmental
Quality's guidance, July 1, 1997, on the application of NEPA to proposed Federal actions
in the United States with transboundary effects. ’

Sec. 9 How do | determine the level of NEPA compliance for Federal financial
assistance actions?

a. To ensure compliance with NEPA, initiate early coordination and consultation
with other Federal and State agencies, Indian tribes, and private parties seeking Federal
financial assistance from the Service, in accordance with 516 DM 2.2 and 516 DM 6,
Appendix 1.3. '

b. We may require applicants seeking Federal financial assistance to provide
additional information on the proposal and on its environmental effects as necessary to
satisfy our requirements to comply with NEPA, other Federal laws, and executive orders,
in accordance with 40 CFR 1506.6 and 516 DM 6. Appendix 1.3A.
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Chapter 1 National Environmental Policy Act - Policy and Responsibilities — 550 FW 1

1.1 What is the purpose of this Manual Chapter? This chapter establishes policy and
provides uniform guidance to Fish and Wildlife Service (Service, we, or our) personnel on
responsibilities for implementing the National Environmental Policy Act of 1969, as amended,
and related authorities (550 FW 1.4) in planning and implementing our actions and preparing

NEPA.

1.2 What is the scope of this Manual Chapter? This chapter applies to all of our divisions
and offices involved in planning and implementing our actions and preparing documents in
accordance with NEPA. This chapter is to be read in conjunction with documents cited in 550
FW 1.5, which are included in full text in the NEPA Reference Handbook. This chapter does not
address our review of actions proposed by other Federal agencies and other related reviews,

which are addressed in 505 FW 1-5.

1.3 What are the purposes of NEPA? The purposes of NEPA are stated in section 2 of the
preamble of NEPA: “to declare a national policy which will encourage productive and enjoyable
harmony between man and his environment, to promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health and welfare of man, to enrich
the understanding of the ecological systems and natural resources important to the Nation, and to
establish a Council on Environmental Quality.” Two of the purposes have special meaning to
us. NEPA’s purpose, “to enrich the understanding of the ecological systems and natural

resources important to the Nation,” is only one of a few such purposes in law that recognizes the



importance of ecological systems to Federal planning and decision making. Further, NEPA’s
purpose, “to promote efforts which will prevent or eliminate damage to the environment,”

complements our mission (550 FW 1.4).

1.4 What are our policies regarding NEPA?

(A) We will strive to implement the policy in section 101(a) of NEPA, that is: ... it is the
continuing policy of the Federal Government, in cooperation with State and local governments,
and other concerned public and private organizations, to use all practicable means and measures,
including financial and technical assistance, in a manner calculated to foster and promote the
general welfare, to create and maintain conditions under which man and nature can exist in
productive harmony, and fulfill the social, economic, and other requirements of present and

future generations of Americans.”

(B) We shall integrate, in an efficient and reasonable manner, the NEPA purposes (section 2 of
NEPA), the NEPA policy (section 101 of NEPA), and the NEPA decisionmaking process
(section 102 of NEPA) into the planning and implementation of our actions. Our NEPA goal is
to make better environmental decisions in a cost and time-efficient manner to further our mission
to conserve, protect, and enhance fish and wildlife and their habitats for the continued benefit of

the American people.

1.5 What are the authorities for complying with NEPA? Major authorities, regulations,



procedures, and guidance that establish and promulgate the above purpose are listed below.

A. 42 U.S.C. 4321-4347, National Environmental Policy Act of 1969, as amended.

B. 40 CFR 1500-1508, Council on Environmental Quality Regulations for Implementing the

Procedural Requirements of NEPA, July 1, 1986.

C. 48 FR 34263, CEQ’s Guidance Regarding NEPA Regulations, July 28, 1983.

D. 46 FR 18026, CEQ’s Forty Most Asked Questions Concerning CEQ’s NEPA Regulations,

March 23, 1981.

E. 516 DM 1-6, Department of the Interior’s (Departmental) Manual, particularly Chapter 6,

Appendix 1.

F. Environmental Memoranda Series, Department of the Interior, Office of Environmental

Policy and Compliance (Environmental Statement and Environmental Compliance Memoranda).

G. Designation of Non-Federal Agencies to be Cooperating Agencies in Implementing the
Procedural Requirements of the National Environmental Policy Act, CEQ Memorandum,

July 28, 1999.



H. Environmental Justice Guidance Under the National Environmental Policy Act, CEQ,

1998.

I. Application of the National Environmental Policy Act to Proposed Federal Actions in the

United States with Transboundary Effects, CEQ, July 1, 1997.

J. Considering Cumulative Effects Under the National Environmental Policy Act, CEQ,

January 1997.

K. Incorporating Biodiversity Considerations Into Environmental Impact Analysis Under

the National Environmental Policy Act, CEQ, January 1993.

1.6 Where can you find the definitions of terms used in this Manual Chapter? Terms
associated with the NEPA process are defined in the Council on Environmental Quality’s NEPA

regulations in 40 CFR 1508.

1.7 What are our organizational responsibilities for complying with NEPA?

40 CFR 1507.2(a) and 516 DM 6.2B. Overall NEPA responsibilities for the Director, Assistant
Director - Fisheries and Habitat Conservation; other Assistant Directors; Regional Directors;
Chief, Division of Federal Program Activities; and Washington and Regional Office
Environmental Coordinators are defined in 516 DM 6, Appendix 1.1 and 032 FW 5. We have

listed additional specific responsibilities relative to 550 FW 1-2 below.



A. Assistant Director - Fisheries and Habitat Conservation. Responsible to the Director for

overall management and guidance of Service NEPA-related involvement.

B. Chief, Division of Federal Program Activities.

(1) Carries out the responsibilities for the Assistant Director for Fisheries and Habitat

Conservation for providing management and guidance of Service NEPA-related involvement.

(2) Informs the Department’s Office of Environmental Policy and Compliance of agreements to

assume cooperating status or any declinations pursuant to 40 CFR 1501.6(c) and 516 DM 2.5.

(3) Maintains a record of our notices for the preparation and public review of each

environmental impact statement, the record of decision, and a copy of each draft and final EIS.

C. Washington Office Environmental Coordinator.

(1) Provides staff support to ensure NEPA responsibilities delegated to the Assistant Director -

Fisheries and Habitat Conservation, and Chief, Division of Federal Program Activities, are

carried out in accordance with CEQ’s NEPA regulations, DOI’s NEPA procedures, and our

NEPA guidance.

(2) Serves as our liaison to CEQ, OEPC, and other Federal agency NEPA staff on NEPA



matters, pursuant to 516 DM 6.2 and 516 DM 6, Appendix 1.1D.

(3) Conducts training and ensures quality control of technical input into NEPA-related training
materials for Washington, Regional, and field office personnel, including the Regional
Environmental Coordinators, on NEPA compliance matters, in coordination with our National

Conservation Training Center.

(4) Obtains the statement control number from OEPC for Washington and Regional Office
personnel preparing to release draft and final EISs for the purpose of filing with the

Environmental Protection Agency and for intra-Departmental distribution.

(5) Prepares the Quarterly Report on EISs, with input from the Regional Environmental

Coordinators, in accordance with Departmental procedures in ESM96-3.

(6) Provides technical assistance, quality control, and overview regarding Servicewide

compliance with NEPA for our proposals.

D. Regional Director.

(1) Designates an individual in the Regional Office, pursuant to 516 DM 6.2 and Appendix 1.1E,

who provides staff assistance to the Regional Director, Assistant Regional Directors, divisions

and field offices on NEPA compliance matters.



(2) Ensures quality control of all Service environmental documents submitted by offices and

divisions under his/her control.

(3) Ensures that our Regional and field office personnel are adequately trained in NEPA

compliance matters.

(4) Submits notices of intent to prepare an EIS to the Federal Register for actions under his/her

authority. Provides a copy of the notice to OEPC in accordance with DOI ESM98-2, and a copy

to our Washington Office Environmental Coordinator.

(5) Has signature authority to file EISs with EPA in accordance with Departmental procedures in
ESM98-2. This responsibility cannot be delegated below the Regional Director or Acting
Regional Director level. Non-delegated EISs must be coordinated with OEPC, and cannot be

printed, numbered, or distributed until approved for printing by OEPC.

(6) Designates the EIS Team Leader and approves membership on the interdisciplinary planning

team to prepare an EIS.

E. Regional Environmental Coordinator.

(1) Provides staff support to the Regional Director by providing technical assistance to the

Assistant Regional Directors, divisions, and field offices on NEPA-related matters, including



internal compliance and coordinating environmental reviews. Provides technical assistance in

accordance with CEQ’s NEPA regulations, DOI’s NEPA procedures, and our NEPA guidance.

(2) Coordinates significant Regional NEPA-related issues on an interagency and intra-Service
level. This includes assuring that all of our affected or interested offices are advised of our

proposals and their need to provide technical input and assistance.

(3) Coordinates with counterparts in other agencies to resolve Regional NEPA-related conflicts.

(4) Serves as liaison to OEPC on non-delegated EISs, pursuant to Departmental procedures

(ESM98-2).

(5) Requests statement control number from our Washington Office Environmental Coordinator

prior to filing draft and final EISs with EPA and prior to intra-Departmental distribution.

(6) Participates in conducting training of Regional and field office personnel on NEPA
compliance matters, in coordination with the Regional Training Officer and our National

Conservation Training Center.

(7) Tracks and logs EISs prepared at the Regional level and provides input on a quarterly basis
to our Washington Environmental Coordinator for the preparation of the Quarterly Report of

EISs, pursuant to Departmental procedures in ESM96-3. To the extent practical, tracks and logs



environmental assessments prepared at the Regional and field office level.

F. Service Divisions and Offices.

(1) Obtains training on NEPA compliance matters whenever involved in the planning of our
proposals requiring the preparation of environmental documents. Contacts the Washington or
Regional Environmental Coordinator or the National Conservation Training Center for available

courses.

(2) Advises our Washington or Regional Environmental Coordinator, as appropriate, whenever
an EIS is proposed, and whenever an EA or EIS is prepared. Consults with the Washington or
Regional Environmental Coordinator, as appropriate, for guidance and technical assistance on the

scoping, preparation, and public review of environmental documents.

1.8 What is the Departmental Quarterly EIS Report, and how do we prepare it? OEPC’s
ESM96-3 requires each bureau to prepare and submit a quarterly report on EISs to OEPC on
January 1, April 1, July 1, and October 1. The Regional Environmental Coordinators will
provide input to our Washington Office Environmental Coordinator no later than one week
before the above dates. The Washington Office Environmental Coordinator will prepare and

submit the report to OEPC through appropriate channels.

1.9 What is the Service NEPA Reference Handbook? The Service NEPA Reference



Handbook, which includes the full texts of various NEPA authorities and related documents cited
in this part and in 505 FW 1-3 (Interagency Activities - Environmental Review), is an integral
part of and will be read in conjunction with this guidance. Also refer to 505 FW 1.7. You can

obtain our NEPA Reference Handbook by accessing http://www.fws.gov/r9esnepa.

Chapter 2 National Environmental Policy Act - Compliance Guidance — 550 FW 2

2.1 What is the purpose of this Chapter? This chapter provides uniform guidance to Fish and
Wildlife Service (Service, we, or our) personnel on complying with the procedural requirements
for preparing environmental impact statements and environmental assessments and for making
categorical exclusion determinations in accordance with the National Environmental Policy Act

and pertinent regulations, policy, procedures, and guidance.

A. Service NEPA Goal. Refer to 550 FW 1.4.

B. You can find the objectives of the procedural requirements of NEPA in section 102 of the

Act. These objectives were reconfirmed in the Supreme Court Decision, Robertson vs. Methow

Valley Citizens Council (1989), which stated:

(1) Inreaching its decision, the agency shall carefully consider detailed information concerning

every significant environmental impact on the human environment.
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(2) The public shall play a role in the decisionmaking process and the implementation of that

decision, such as ensuring that monitoring and mitigation plans are executed as prescribed.

C. Relationship to the Council on Environmental Quality’s NEPA Regulations and
Department of the Interior’s NEPA Procedures. This chapter is consistent with CEQ’s
NEPA regulations (40 CFR 1500-1508) and Departmental NEPA procedures (516 DM 1-6).
This guidance supplements and clarifies, but does not duplicate, the aforementioned regulations

and procedures as they relate to our activities.

D. Total Service Internal NEPA Compliance Guidance. For a full understanding of NEPA
compliance matters for internal Service activities, use this guidance in conjunction with the CEQ
NEPA regulations, Departmental NEPA procedures, references cited in the Service’s Manual in
550 FW 1.5 and 550 FW 1 and 3. Refer to our NEPA Reference Handbook, authorized in 550

FW 1.9, for full texts of various NEPA authorities and related documents.

2.2 How does the NEPA process apply to the Service?

A. Initial Service Planning and NEPA Decisions. The NEPA process focuses on our
decisionmaking process. We must make several critical early and mid-course decisions at the
beginning of our NEPA decisionmaking process. Making early NEPA decisions can be critical
to our success and efficiency in implementing an action and can reduce delays and costs. Our

major decision points are listed below.
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(1) Develop the Proposed Action. 40 CFR 1501.2 and 516 DM 2.2. Developing the proposed
action is an early planning activity that precedes the initiation of the NEPA process. Before we
can make a determination whether or not an action is categorically excluded, requires the
preparation of an EIS, or requires an EA, we must develop a proposed action. The proposed
action is not a list of goals, strategies, or objectives. The proposed action is a plan of action,
identifying specific actions to be taken and decisions to be made. Quantify the specific actions
(e.g., location of facilities, size of facilities, capacity projections, etc.). When developed, our
proposed action will considered in the NEPA process (40 CFR 1508.23). When permits or
grants are proposed by applicants, we should coordinate early with them to develop the purpose,
needs, and proposed action. As a result of the public scoping process (550 FW 2.3), revise the

proposed action, as appropriate.

(2) Determine Type of NEPA Compliance. The basic question under NEPA is: “Is the action
a major Federal action significantly affecting the quality of the human environment?” If the
answer is “yes,” then we must prepare an EIS. If the action is covered by a Service/Departmental
categorical exclusion, we require no documentation under NEPA, except as required by our
NEPA guidance in 550 FW 3.3C. If the action does not require the preparation of an EIS, and is
not covered by a Service/Departmental categorical exclusion, or if the impacts of the action are
uncertain, you must prepare an EA. Exhibit 1 is a NEPA decisionmaking flowchart showing the

options and pathways for NEPA compliance for an action.

(a) Categorical Exclusion. 40 CFR 1508.4 and 516 DM 2.3A. Actions that are categorically

12



excluded do not require the preparation of an EA or EIS. Our actions that are categorically
excluded are found in the Departmental Manual in 516 DM 2, Appendix 1 and 516 DM 6,
Appendix 1.4. If circumstances exist in which a normally categorically excluded action may
result in significant impacts on the human environment, or if the action is covered by an
exception under 516 DM 2.3A(3) and 516 DM 2, Appendix 2, we must prepare an EA or EIS. If
a determination is made that our proposed action is a categorical exclusion and the exceptions to
the categorical exclusions do not apply, we can implement the action immediately. Refer to 550
FW 3.3C for guidance on establishing an administrative record of a decision to categorically
exclude an action and how to prepare an environmental action statement that documents that

decision.

(b) Environmental Impact Statement. 40 CFR 1508.11 and 516 DM 4. Our proposed actions
that normally require the preparation of an EIS prior to their implementation are listed in 516
DM 6, Appendix 1.6. Also referto 550 FW 3.3B for criteria to assist in determining when to
prepare an EIS for purposes of NEPA compliance, such as when the original proposed action
contains mitigation measures to reach a finding of no significant impact that would otherwise
require the preparation of an EIS. Circumstances may exist in which an action normally
requiring the preparation of an EIS would not require one. In such circumstances, prepare an EA
in accordance with 40 CFR 1501.4(e)(2) and will circulate the FONSI to the affected public for a
minimum of 30 days before we sign it and implement the action (516 DM 6, Appendix 1.6B).
Normally, we will circulate the final EA with the unsigned FONSI at the same time. Refer to

550 FW 3.3A for guidance on preparing and distributing the record of decision (ROD).
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(¢) Environmental Assessment. 40 CFR 1508.9 and 516 DM 3. The purposes of the EA are to
determine if the action will have significant impacts, address unresolved environmental issues,
and to provide a basis for a decision on the proposal. Any Service action not fitting (a) or (b)
above, or when the impacts of the action are uncertain, or when there are unresolved
environmental issues, requires the preparation of an EA. In addition, you may prepare an EA if
you determine that it would aid in the planning or decisionmaking, serve as a vehicle to gain
public input or to facilitate interagency coordination, simplify permit approval, or gain other
necessary legal clearances. Examples of our actions normally requiring preparation of an EA are
also listed in 516 DM 6, Appendix 1.5. If an EA determines that the proposal is a major Federal
action significantly affecting the quality of the human environment, we must prepare an EIS.

Refer to 550 FW 3.3B for guidance on preparing and distributing the FONSI.

(d) Programmatic Document. 40 CFR 1500.4(I) and 1502.20. A programmatic EIS or EA
addresses a group of similar or related actions as a whole, rather than one at a time in separate
EISs or EAs. A programmatic document can be an effective means for addressing broad
cumulative issues and impacts. These documents can address a group of different actions
occurring in the same place, or a single action occurring in many different places. Addressing
programs, policies, or plans of broad scope, rather than those of narrow scope, can eliminate
repetitive discussions of the same issues. Programmatic NEPA documents do not relieve us of

our responsibility to prepare site-specific NEPA documents.

B. Lead and Joint Agency. Refer to 40 CFR 1501.5, 1506.2(c), and 516 DM 2.4. A State or

14



local agency shall be a joint lead agency with the Service if it has State laws or local ordinances
promulgating environmental requirements comparable and not in conflict with NEPA and CEQ’s

NEPA regulations.

C. What are the Benefits and Requirements of a Cooperating Agency? 40 CFR 1501.6 and

1608.5, 550 FW 1.4D and G, and 516 DM 2.5. Also refer to 032 FW and 505 FW 2.2.

(1) Benefit to the Service. The benefits of early coordination in our planning cannot be over-
emphasized. A cooperating agency, in the case when we prepare an EIS, can provide meaningful
assistance to us through early coordination and cooperation in the planning and implementation
of our proposals. A cooperating agency may have jurisdiction by law (40 CFR 1508.15) that
requires it to approve, veto, or finance all or part of the proposal; or it may have special expertise
(40 CFR 1508.26) that may benefit our planning and implementation of the proposal. Any
Federal agency with jurisdiction by law that requests, or is asked by us, to be a cooperating
agency, shall be a cooperating agency (40 CFR 1501.6). We encourage our personnel to request
other agencies to be a cooperating agency on our proposals to expedite the planning and
implementation process by reducing time and costs when other Federal, State, or local planning
and decisions are required. The participation of a cooperating agency does not affect our
responsibilities as a lead agency or our review and consultation responsibilities, pursuant to other

environmental requirements.

(2) Applicability and Eligibility. This guidance applies when we request another agency to be
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a cooperating agency on the planning and implementation of our proposal, or when another
agency makes a request to us to be a cooperating agency on our proposal. Cooperating agencies
should be made aware of our role as lead agency and the role of a cooperating agency, as defined
in 40 CFR 1501.5 and 1501.6, respectively. CEQ’s NEPA regulations in 40 CFR 1501.6 allow
State and local agencies and Indian tribes to be cooperating agencies when such entities have
“jurisdiction by law” or “special expertise” on environmental issues addressed in the EA/EIS.
These terms are defined in 40 CFR 1508.15 and 1508.26, respectively. We will consider any
requests from State and local agencies and Indian tribes to be a cooperating agency, subject to

these regulations.

(3) Cooperating Agency Agreements. An agreement should be established in writing between
the cooperating agencies and us that specifically states the role of the cooperating agency,
including specific tasks to be accomplished, time schedules for completing the tasks, and funds
available to the cooperating agency, if appropriate, for the agreed upon product. CEQ’s
regulations in 40 CFR 1501.6(b)(5) encourage, but do not require, Federal agencies to fund part
or all activities performed by a cooperating agency under the agreement. Service funds used for
cooperative agency involvement should normally be expended during the scoping stage and not
during review and subsequent stages. Refer to 550 FW 1.5G for CEQ’s guidance on non-Federal

agencies as cooperating agencies.

(4) Reporting. Copies of approved cooperating agreements are maintained by our Regional and

Washington Office Environmental Coordinators.
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D. Interdisciplinary Planning Team. 40 CFR 1502.6 and 1502.17; and 550 FW 1.7D(6). We
will prepare EISs and EAs (if necessary) using an inter-disciplinary approach. Preparers of the
document should represent appropriate biological, physical, and economic disciplines necessary
to adequately address the key issues and impact analysis. Determine the composition of the team
on the basis of significant issues and impacts identified in the early scoping process. The team

members can include Federal, State, or other persons with expertise necessary to assist us prepare

the EIS or EA.

2.3 What is scoping and how is it used? 40 CFR 1501.7 and 1508.25, and 516 DM 2.6.
Scoping is a crucial step in the early planning stage of an environmental document. The
objectives of scoping are to identify significant issues and to translate these into the purpose for
the action, the needs for the action, the action or actions to be taken, alternatives to be considered
in detail, alternatives not to be considered in detail, and impacts to be addressed. Use scoping to
design the EIS or EA. Effective scoping should reduce paperwork, delays, and costs; and

improve the effectiveness of the NEPA process.

A. Scoping Process. Scoping is a public participation process that begins with the publication

in the Federal Register of our notice of intent to prepare an EIS. The scoping process ends with

the publication of the Environmental Protection Agency’s notice of availability of the draft EIS

in the Federal Register. Scoping can be informal or formal, as in the case of an EIS. Scoping is

required for an EIS. We encourage public scoping for an EA since it helps satisfy NEPA’s

purposes in section 101(b). The result of scoping is to streamline our analysis and
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decisionmaking process by ensuring that we address all important issues are that unimportant
issues are eliminated from analysis. Among the issues to consider, our EISs and EAs should also
address Indian trust resources and environmental justice concerns, when appropriate. The result
of scoping is to focus and streamline the NEPA process. Scoping ends when we issue the draft

EIS or EA.

B. Public Participation in Scoping. Initiate public participation in scoping through a number

of techniques, such as notices in local newspapers, direct mailings, Federal Register notices, etc.

We should carefully consider the affected public and provide reasonable advance notice of public
meetings and comment due dates to facilitate effective public participation in our proposal.
Include preliminary scoping information in the notice and at the scoping meeting to solicit
meaningful public participation. The scoping information should state the objectives of scoping,
our proposal (actions), the purpose and needs for the action, and list preliminary alternatives and
impacts. We should strive to understand the public concerns, accurately record their comments,
and allow adequate time for involvement by the affected public.

C. Scoping Results. The results of scoping shall be available to the affected public. Include a
report of the scoping process and results as an appendix to the EIS or EA. Include a summary of
the scoping process and results as a separate section at the beginning of our EIS or EA. We
should briefly explain in the scoping results any issues and alternatives raised during the scoping
process, but eliminated from detailed analysis in the EIS or EA, should briefly be explained in
the scoping results. Most importantly, we should incorporate the results of scoping into the

design of and analysis in the EIS or EA.
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2.4 What is the content of environmental documents?

A. Content of EA and EIS. 40 CFR 1502.10 and 1508.9, and 516 DM 3 and 4. Exhibit 2 is a
sample outline of an EA/EIS. Additional guidance on selected components of the outline is

provided below.

(1) Purpose. 40 CFR 1502.13 and 516 DM 4.9. We define purpose as a goal or end to be

obtained.

(2) Needs. 40 CFR 1502.13 and 516 DM 4.9. We define need as a lack of something required,
desirable, or useful. Needs can be identified as our needs, as well as the needs of other Federal
agencies, States, or private parties. Needs help define and design alternatives. Thus, needs help
our decisionmakers achieve our NEPA goal in 550 FW 1.4 by encouraging the selection of the

alternative that best satisfies the identified needs.

(3) Scoping/Public Participation. Summarize the results of scoping and public participation in
a separate section in the EA/EIS. We should attach a full report of scoping as an appendix to the
EAJEIS. Although we do not require public scoping for the preparation of an EA, we encourage

it.

(4) Alternatives, Including the Proposed Action. 40 CFR 1502.14 and 1508.23, and

516 DM 4.10. The CEQ NEPA regulations state that this section is the heart of the EIS. Ensure
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that the alternatives selected for detailed analysis are reasonable and implementable, are given
equal treatment, and provide clear choices for the decisionmaker. Each alternative, including the
proposed action, must identify the specific actions, operations, and measures to be taken by the
Service, the permit applicant, or grantee. Avoid describing alternatives solely on the basis of
strategies, goals, or objectives, unless they identify specific actions, operations, and measures.
Develop alternatives in consideration of scoping comments, purpose, and needs. The EIS and
EA shall include an alternative comprising the proposed action, a no action alternative, and

reasonable alternatives that satisfy the purpose and need(s), to the extent practicable.

(a) No Action Alternative. Describe in detail the specific actions that would take place as a
result of not taking the proposed action. The actions can be projected linearly to the planning
(future) target date or, the actions can be projected non-linearly to the target date based on
reasonably-anticipated projects and activities planned or proposed without the proposed action.
In unusual circumstances, we may consider a no-action alternative that is not reasonable when its
implementation is otherwise restricted or prohibited by a court decision or legislative statute. In
such unusual cases, the no action alternative may still be used as the baseline for comparing the
proposed action and other alternatives. Explain the basis for the no action alternative in the

EA/EIS.

(b) Preferred Alternative. To avoid confusion, we should normally use the term “preferred”
alternative in conjunction with applicant-driven permit or grant actions. For example, we

normally consider the applicant’s proposal as the proposed action. However, in some instances,
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we may identify our “preferred” alternative in the draft/final EA or EIS, to distinguish it from the
proposed action and other alternatives. For other than applicant-driven permit and grant actions,
the recommended approach is that the final EA or EIS should identify our “proposed” decision.
In some cases, the proposed decision could include components of one or more alternatives
and/or a combination of several alternatives. This term should not be confused with the
requirement to identify the “environmentally-preferable” alternative in the record of decision in

40 CFR 1505.2(b).

(c) Mitigation and Monitoring Measures. Include mitigation and monitoring measures, as

appropriate, in each alternative, except the no action alternative.

(d) Summary of Actions by Alternative. Include a brief, concise table at the end of the
Alternatives chapter that summarizes the actions by alternative. The table allows the
decisionmaker and the affected public to compare changes in the level of actions between
alternatives with the no action alternative. Consider differences in actions when you conduct the

analysis of impacts in the subsequent Environmental Consequences chapter of the EIS or EA.

(5) Affected Environment. 40 CFR 1502.15. The description of the affected environment
establishes the current environmental conditions we consider to be affected or created by the
alternatives, including the proposed action. Focus on the biophysical, social, and economic
environments pertinent to the actions addressed in the proposed action and alternatives, and on

those impacts addressed in the Environmental Consequences chapter in the EIS or EA, as
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determined through the scoping process. Although an Affected Environment chapter is not
required by CEQ’s regulations as a separate chapter in the EA, we suggest that it be included in
our EAs. The Affected Environment chapter should include enough information relative to the
proposed actions to assist us to develop the analysis contained in the Environmental
Consequences chapter. If necessary, lengthy information or data should be included in an

appendix, although you should summarized the results in this chapter.

(6) Environmental Consequences. 40 CFR 1502.15 and 1508.8. This chapter addresses the
net difference between the environmental impact of the alternatives, including the proposed
action, to the no action alternative. An environmental impact is an effect, not a cause (action).
For the purposes of NEPA, the terms “impact” and “effect” mean the same. Address both
beneficial and adverse direct and indirect (secondary) impacts in the analysis. We should present
the analysis in specific terms, such as number of ducks produced reflected as an increase or
decrease, number of fishing visits increased or decreased, tons of soil lost or saved per year, etc.
Use the best available science in the analysis of impacts. A conclusion should follow the
analysis of each impact topic, particularly when the analysis is extensive or complex. The scope
and depth of information in the EA must be sufficient for the decisionmaker to reach a
conclusion based on the significance of the impacts. Address all significant impacts in detail in
the EIS, even if we do not have the in-house expertise to conduct the analysis. In such cases, we
may obtain additional expertise from other Federal, State, or local government agencies or from
the private sector to adequately address significant impacts. Refer to 550 FW 2.2D regarding

necessary expertise on the interdisciplinary planning team.
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(a) Impacts to be Addressed. Address direct, indirect, and cumulative impacts, as appropriate.
Determine the extent and breadth of impacts to be addressed through formal or informal public
scoping, as appropriate. Through scoping, identify impact topics for analysis in each of the
alternatives, including the proposed action, and the rationale for their selection should be
described. Examples of impact topics are impacts on white-tailed deer, impacts on wetlands
habitat, etc. When applicable, other impacts to consider may include minority and low-income
populations (ECM95-3 and ECM98-2), Indian trust resources and sacred Indian sites (ECM97-
2), transboundary environmental impacts (ESM97-2), and CEQ’s guidance on biological

diversity cited in 550 FW 1.4K.

(b) Scope of Analysis of Impacts. The scope of analysis of impacts to be addressed in the EIS
or EA should be dependent upon whether or not a reasonable, significant link can be established
between our proposed action and the impact. This determination should be made during the

scoping process and analyzed in the Environmental Consequences chapter.

(¢) Cumulative Impact Analysis. In an EIS, prepare a cumulative impact analysis that
addresses the proposed action, and a separate analysis for each alternative (if possible). This
analysis can be included within each alternative or as a separate analysis at the end of the
Environmental Consequences chapter. In an EA, a cumulative impact assessment should be
conducted if it is deemed necessary through scoping to make a determination of significance of
the proposed action. Refer to CEQ’s guidance on considering cumulative effects cited in 550

FW 1.5J.
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(d) Impacts of Mitigation. Mitigation measures may also cause impacts, both positive and
negative. Analyze any impacts resulting from the mitigation measures in the Environmental

Consequences chapter.

(¢) Summary of Impacts by Alternative. Insert a brief, concise table should be inserted at the
end of the Environmental Consequences chapter that summarizes the impacts by alternative. The
table allows the decision maker and the affected public to compare changes in the level of
impacts between alternatives with the no action alternative. This table may be useful when

making presentations to the decisionmaker and the public.

B. What are the differences Between an EA and EIS? 40 CFR 1501.3 and .4, 516 DM 3.2,
516 DM 6 Appendix 1.5 and 1.6, and 550 FW 3.3B(2). The purposes of an EA are described in
550 FW 2.2A(2)(c). We encourage, but do not require, public scoping for an EA. The content of
the EA is reduced by design. The Affected Environment chapter in an EA is suggested, but not
required. Otherwise, the format of an EA is similar to that of an EIS. Normally, the text of a
final EIS will be less than 150 pages, and for proposals of unusual scope or complexity, will
normally be less than 300 pages (40 CFR 1502.7). The text of an EA should normally be 10-15
pages, unless we combine the EA with other planning requirements. The scope and depth of the
EA should be “sufficient” for the decisionmaker to reach a conclusion on the significance of
impacts in order to determine if the preparation of an EIS is required. It is not necessary for the
EA to address the “relationship between short-term uses of man’s environment and the

maintenance and enhancement of long-term productivity” and “irreversible or irretrievable
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commitments of resources” required in an EIS, as long as the content of the EA can lead to an
informed conclusion regarding significance of impacts. Include an assessment of cumulative
impacts, if applicable, in the Environmental Consequences chapter of the EA, consistent in scope
and depth with the “sufficiency” requirement stated above. If the analysis of impacts in the EA
leads us to an informed conclusion that the proposal may significantly affect the quality of the
human environment, do not sign the FONSI. No further detailed analysis of alternatives and
impacts is required in the EA. At that point, the EA can be made available to the public. We

should then prepare and publish a notice of intent to prepare an EIS in the Federal Register (refer

to 550 FW 2.5C).

2.5 How do we process and conduct public review of environmental documents?

40 CFR 1508.10 and 550 FW 3. This section addresses the processing and public review of EAs,
NOIs, and EISs. The level of public participation can vary substantially between an EA and EIS.
Coordination procedures for intra-Departmental review of environmental documents prepared by

Departmental bureaus and offices are addressed in DOI ESM98-3.

A. How do we Process the EA?

(1) Our internal approval of an EA should normally be done at the same time the accompanying
plan, permit, or rule is approved. If an environmental action statement is prepared, include it
with the signature package for approval (refer to 550 FW 3.1C). The approval responsibilities

for EAs are in accordance with 032 FW.
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(2) The conclusions in the EA and subsequent FONSI or NOI to prepare an EIS should
accompany the decisionmaking package for review and approval by the decision maker for our
action. For example, for an EA that accompanies a document for an action to be approved at the
Washington Office level, the approval of the EA, FONSI, or NOI to prepare an EIS will occur at
the Washington Office level. For an EA that accompanies a document for an action to be
approved at the Regional Office level, the approval of the EA, FONSI, or NOI to prepare an EIS
will occur at the Regional Office level. The Regional Director may delegate the approval of our
actions requiring an EA to the field office level, subject to the coordination provisions in 550 FW
1.7E and F. When finalized, the EA and FONSI are part of our administrative record for the

action.

(3) We normally do not require Departmental clearances or coordination for processing our EAs.
Coordinate the preparation of EAs with our Regional or Washington Office Environmental

Coordinator, as appropriate.

B. What are the Requirements for Public Review of the EA? 40 CFR 1501.4(e)(1) and (2)

and 1506.6(b), and 516 DM 2.2 and 3.3.

(1) CEQ NEPA regulations and Departmental NEPA procedures require public notification,
where appropriate, to allow the affected public to be involved in the EA process. However, no
time periods are specified in the CEQ NEPA regulations or Departmental NEPA procedures for

the review of the EA. Determine specific time periods for the public review of the EA, as
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appropriate.

(2) The EA shall be made available by appropriate notice and/or be circulated to the affected
public. In most cases, we will prepare and circulate a draft and final EA. In such cases, the final
EA should address the comments of the public, and other Federal, State and local agencies. In
cases where an EA is expected to generate few if any comments, we may circulate a single EA to
the affected public. In such cases, the EA would normally be referred to as an “EA,” rather than
a “Final EA.” We should circulate the draft and final EA to the public with the accompanying
draft and final project documents, such as the plan, permit, or rule. For example, circulate the
draft EA with the draft plan, and the final EA with the final plan. Attach all substantive public

comments and our response to those comments to the final EA.

(3) The length of the public review period for the EA should normally be the same as the public
review period for the accompanying planning and/or decision document, as appropriate. For

example, the Endangered Species Act requires a notice in the Federal Register, which initiates a

30-day public review of the draft habitat conservation plan. It is Service policy that this
generally applies to all EAs prepared for HCPs that are not large-scale, regional, or exceptionally
complex [refer to 550 FW 2.5D(3)]. If an EA was prepared for the action, the notice would also
announce the availability of the EA for review in the same review period. In another example,
602 FW 2 requires a 30-day public comment period for a draft refuge comprehensive
conservation plan. If we prepare an EA for the CCP, it should be circulated for public review in

the same manner and time as the draft CCP, and with the final CCP if substantive changes to the
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final EA are made. The public review of the EA should be integrated and concurrent with the
public review requirements of the planning documents for the Service proposal. Service
personnel should include public participation in the preparation, review, and implementation of
the EA in parallel with other Service requirements to reduce delays, reduce costs, and to make a

better environmental decision.

(4) CEQ NEPA regulations in 40 CFR 1501.4(¢e)(2) and subsequent CEQ NEPA guidance
require a 30-day review of the FONSI under certain circumstances. Refer to 550 FW 3.3B(4) for
a list of the criteria for circulating the FONSI. If an EA was not previously made available for
public review, we should make it available for public review at the same time the FONSI is

circulated, subject to the 30-day review period.

(5) Public notice of the EA can be made using any appropriate media means to reach the affected
public. If an EA is prepared for an action having nationwide implications, you must publish a

notice of availability in the Federal Register.

C. How do we Process and Provide Public Notification of the NOI? 40 CFR 1501.7,
1508.22, and 516 DM 2.3D. The NOI to prepare an EIS shall be published in the Federal
Register by the Service Washington or Regional Office, as appropriate. Provide a copy of the
notice to OEPC, in accordance with DOl ESM98-2, and a copy to the Washington Office
Environmental Coordinator. The NOI initiates the scoping process for the EIS, which ends upon

issuance of the draft EIS. The notice for the NOI in the Federal Register should indicate the
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approximate release date of the draft EIS for public review. The Federal Register notice can also

indicate a closing date for comments to be considered in the preparation of the draft EIS.
Normally, this would be 30 to 60 days following publication of the notice. We shall consider any
comments received in writing or verbally from any public scoping meetings for the EA in the
preparation of the draft EIS. We will make very effort to consider comments received after the
comment due date given in the NOI, depending upon the schedule for preparing the draft EIS.
Where applicable, these procedures may also apply to the public notification for preparing an

EA, as appropriate. Exhibit 3 is an example of an NOI to prepare an EIS in the Federal Register.

D. What are the Requirements for Processing and Providing Public Review of the EIS? 40

CFR 1506.6, 1506.9, 1506.10, and DOI ESM94-8, 95-3, 96-2, and 98-2.

(1) Service and Departmental Clearance. DOl ESM98-2. Regional Offices and Washington
Office divisions preparing EISs should contact the Washington Office Environmental
Coordinator to obtain additional guidance on whether an EIS is delegated or non-delegated, and
to obtain Departmental clearance for publication. Most of our EISs are delegated, meaning that
signature authority for the proposed action rests by delegation only with the Assistant Secretary
for Fish and Wildlife and Parks or the Service. Refer to DOI ESM98-2 for the criteria by which
an EIS is non-delegated, and additional requirements, including restrictions on obtaining a
control number . Non-delegated EISs must be approved and filed with EPA by the Assistant
Secretary for Policy, Management and Budget. The AS/PMB has assigned this responsibility to

OEPC. Evidence of Departmental clearance is required by EPA before EPA will publish their
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notice of availability in the Federal Register. The Department will not provide clearance to us

until we have indicated that our document has been approved by the Regional Director or
Director, and has been printed or is being distributed. Clearance means that you must obtain a
“DES” number for a draft EIS, and a separate “FES” number for a final EIS. Write or stamp the
clearance number (it does not need to be printed) on the front outside cover of all draft and final
EISs sent to EPA for filing, OEPC, and affected or interested offices or bureaus in the
Department of the Interior. You are not required to mark the clearance number on EISs

distributed to other Federal agencies and the public.

(2) Filing EISs with EPA. DOI ESM95-3, 96-2, and 98-2. Once the EIS has received
Departmental clearance, file the EIS as soon as possible with EPA. EPA requires five copies of
the EIS. File the five copies of the EIS with EPA by Express Mail to avoid any delays in the
publication of the notice. EPA will prepare a notice of availability, which contains the name of
the agency, name of the project, location, comment due date, and agency contact person and

telephone number. The notice will appear in the Federal Register under EPA’s “Environmental

Statements, Availability, etc. - Weekly Receipts.” EPA will publish the notice on Friday of the
week following the week the notice is received. The date of EPA’s notice of availability in the

Federal Register is counted as the official first day of the comment period. Unless a longer due

date is requested in the Service’s or Department’s letter to EPA, the due date EPA will list in the

Federal Register will be a minimum of 45 days for a draft EIS, and a minimum of 30 days for a

final EIS, respectively, from the date of publication in the Federal Register. If the last day falls

on a weekend or holiday, EPA will select the next working day as the closing date. Do not
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delegate the responsibility for filing an EIS below the Regional Director or Director level, as
appropriate (550 FW 1.7C). Departmental statement control numbers for draft and final EISs are
obtained through the Washington Office Environmental Coordinator (550 FW 1.7D). Exhibit 4

is an example of a letter for filing a draft/final EIS with EPA.

(3) EIS Review Time Period. 40 CFR 1506.10, 516 DM 4.24, and DOl ESM94-8. This
guidance incorporates Departmental procedures and CEQ NEPA regulations regarding the time
period for public and agency review of a draft EIS. The time period for public and agency review
of the draft EIS will be a minimum of 60 days from the date of transmittal of the draft EIS to
EPA, or a minimum of 45 days from the date of EPA’s notice of the draft EIS in the Federal
Register, whichever is less; and a minimum of 30 days for a final EIS. Normally, EPA will
indicate a 45-day time period (minimum required in the CEQ NEPA regulations) in the EPA
notice, unless requested by us in writing to be longer. In some cases, the public review period
may be longer than the minimal time period prescribed in the CEQ NEPA regulations. For
example, a draft EIS for an HCP normally requires a minimal public review period of 90 days.
This is consistent with Service policy that requires a 90-day review of a draft HCP which is

large-scale, regional, or exceptionally complex.

(4) Service Notice of Availability of Supplemental Information. DOI ESM98-2. We may

publish an additional, but separate, notice in the Federal Register containing supplementary

information on the proposal. The due date for comments indicated in that notice must be the

same as indicated in the EPA notice. Exhibit 5 is an example of a Service NOA in the Federal
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Register for a draft/final EIS.

(5) Intra-Departmental Distribution and Review of EISs. DOI ESM98-3. Exhibit 6 is an
example of a memorandum seeking intra-departmental review of an EIS. The memorandum
should be addressed to any bureau in the Department of the Interior that may be affected by the

proposal. The number of copies of the EIS to be sent to each bureau will be in accordance with

DOI ESM98-3.

E. Who Can Prepare the EIS or EA? 40 CFR 1506.2, 1506.3, 1506.5(c), and 516 DM 4.18
and Appendix 1. An EIS can be prepared by us or a contractor, but not normally by the applicant
who is seeking to receive a permit, grant, or approval from us. When a contractor prepares an
EIS for us, the contractor shall prepare a disclosure statement for inclusion in the draft and final
EIS to ensure the avoidance of any conflict of interest (550 FW 2.5F). Under certain
circumstances, an applicant, who is a State agency or official, can be the primary preparer of an
EIS if they meet the requirements of section 102(2)(D) of NEPA. Refer to 516 DM 4, Appendix
1 for a list of Department of Interior programs of grants to States in which agencies having
statewide jurisdiction may prepare EISs. An EA can be prepared by us, a contractor, or the

applicant.

F. What are the Requirements for Contractors who Prepare EISs? 40 CFR 1506.5(c). The
Service should provide technical assistance to applicants and contractors on NEPA compliance

matters. When a contractor prepares an EIS, the contractor shall prepare a disclosure statement
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prepared by the Service, or where appropriate the cooperating agency, specifying that the
contractor has no financial or other interest in the outcome of the project. Exhibit 7 is an

example of a disclosure statement from a contractor to be included in a draft and final EIS.

G. When should a Supplement be Prepared for an EIS? 40 CFR 1502.6 and 516 DM 4.5.
Prepare a supplement for draft or final EISs if: (1) substantial changes are made to the proposed
action that materially and substantially affect the analysis of impacts, and (2) significant new
circumstances or information becomes available that materially and substantially affect the
analysis of impacts. In such cases, you will prepare a supplement when you have determined that
the changes will have a material affect on the decisionmakers choice. We can also prepare a

supplement to further the purposes of NEPA.

H. What Additional Requirements should you be Aware of when Conducting Public
Participation? 40 CFR 1501.7 (Scoping), 1503 (Commenting), and 1506.6 (Public
Involvement). Also referto 516 DM 1.6 and 1.7, 301 DM 2; and 550 FW 2.3 and 2.4A(3).

Public participation is to be an integral and required part of the NEPA process. We shall make a

reasonable and concerted effort to involve affected Federal agencies, States, government officials
and agencies, non-governmental organizations, and the public in the NEPA planning, decision
making, and implementation process. All substantive public comments to the draft EIS and our
response to those comments shall be addressed in the final EIS and attached to the final EIS in
accordance with 40 CFR 1503.4. Refer to the referenced CEQ NEPA regulations for guidance

on techniques and procedures for public participation in the NEPA process.
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I. How should we Handle Public Comments? Each public comment letter or electronic
transmission should be numbered and logged (name of originator, date of letter or electronic
transmission, and date received). Maintain the original letter and attachments, if any, in a clean
manner (without pen and ink markings or marginal comments). The disposition of public
comment letters on environmental documents will be in accordance with our records disposition

procedures in 283 FW 1-4.

J. What are our Requirements for Addressing Freedom of Information Act Requests? 203
FW 1-2. Environmental documents, defined in 40 CFR 1508.10, should be made available to the
public without cost, to the extent practical. Requests for copies of the public comments received
by the Service on EAs and EISs, commenter names, home addresses, and other information will
be consistent with current Service and Departmental policy. If public requests for public
comments on our documents pose unusual circumstances that may outweigh the balance of the
privacy interest vs. the public interest, consult the Regional Service FOIA Officer and the
Regional Solicitor for advice. Insert the following language in notices of availability of

environmental documents for public review.

All comments received from individuals become part of the official public record.
We will handle all requests for such comments in accordance with the Freedom of
Information Act and the Council on Environmental Quality’s NEPA regulations in
40 CFR 1506.6(f). Our practice is to make comments, including names and home

addresses of respondents, available for public review during regular business
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hours. Individual respondents may request that we withhold their home address
from the record, which we will honor to the extent allowable by law. If you wish
us to withhold your name and/or address, you must state this prominently at the

beginning of your comments.

K. What are our Requirements for Ensuring Intra-Service Coordination? Preparers of EAs
and EISs should ensure that all potentially affected Service programs and offices are coordinated
with during the preparation and processing of environmental documents prior to release of such

documents for public review.

L. How do we Establish and Maintain the Administrative Record for NEPA Documents?
The office originating the NEPA documents for an action should at a minimum maintain the
following permanent administrative record of NEPA compliance: draft and final EA, FONSI,

NOI to prepare an EIS, draft and final EIS, and ROD. Also refer to 550 FW 1.7B.

2.6 How can we Improve the Effectiveness of NEPA?

A. Reducing Paperwork and Delays. 40 CFR 1500.4 and 1500.5. During the scoping process
(550 FW 2.3), make every effort to reduce paperwork and delays by addressing only important or
significant issues, not addressing insignificant issues, integrating the NEPA requirements with

other consultation and review requirements, using incorporation by reference (40 CFR 1502.21),

tiering (40 CFR 1502.20), adoption (40 CFR 1506.3, and 550 FW 2.6B), joint processing with
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other Federal and State requirements, combining NEPA documents with other planning

documents, and parallel processing of environmental requirements (550 FW 2.6C).

B. Adoption. 40 CFR 1506.3 and 516 DM 3.6. We can adopt another Federal agency’s EA or
EIS, or another Federal agency can adopt a Service EA or EIS to streamline the NEPA
compliance process. The key components to streamlining the NEPA process when we adopt
another agency’s NEPA document are: (1) the document to be adopted must adequately comply
with Departmental/Service NEPA procedures/guidance; (2) we should be a cooperating agency
with the other Federal agencies in the preparation of their EA/EIS, in accordance with 40 CFR
1501.6; (3) the other Federal agency’s EA/EIS must adequately address our actions and
alternatives being considered; and (4) the other agency’s EA/EIS must meet the NEPA standards
prescribed in 40 CFR 1506.3. This requires close coordination between the involved agencies.

Exhibit 8 is a flowchart of the adoption process.

C. Parallel Processing and Integration of the NEPA Process with Other Environmental
Requirements. 40 CFR 1502.25. To the fullest extent possible, the Service shall prepare
environmental documents concurrently with and integrated with other environmental impact
analyses, related surveys and studies, and planning and decision making requirements. For many
Service proposals, parallel processing should ensure concurrent processing of the planning
process for the proposal with the requirements under section 404 of the Clean Water Act, section
7 of the Endangered Species Act, NEPA, section 106 of the National Historic Preservation Act,

and other requirements.
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D. Assistance and Guidance to Applicants. 40 CFR 1506.5(a); 516 DM 6, Appendix 1.3; and
550 FW 2.5D(5). You should assist applicants for permits, grants, and approvals in the
preparation of environmental documents for our proposals. When applicable, we may require
applicants for permits, grants, and approvals to provide additional information on the proposal
and on its environmental effects as may be necessary to satisfy our requirements to comply with

NEPA, other Federal laws, and executive orders.

2.7 What Other NEPA-Related Guidance should we be Aware of?

A. Record of Compliance. 318 DM 1. The issuance of regulations and policy normally
requires the preparation of a Record of Compliance. The ROC contains a section on NEPA
compliance for the action. This section of the ROC will summarize compliance with NEPA.
When a Service action is categorically excluded, the ROC should state which categorical

exclusion(s) applies.

B. Emergency Actions. 40 CFR 1506.11, 516 DM 5.8, DOI ESM97-3. CEQ’s NEPA
regulations allow agencies to take emergency actions that would have significant environmental
impact without NEPA compliance so long as the agency consults with CEQ. The use of an
emergency action is very limited by design, is rarely taken by the Service , and applies only in
cases where an EIS would otherwise have been prepared. The process is not applicable to an

action covered by an EA.
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550 FW 2

Exhibit 2
SAMPLE OUTLINE OF EA/EIS
Cover Sheet
Summary (optional in EA)
Table of Contents (optional in EA)
1.0  Purpose of the Proposed Action
2.0  Needs for the Action
3.0  Scoping/Public Participation (optional in EA, but suggested)
4.0  Alternatives Including the Proposed Action
4.1  Alternative A (Proposed Action)
4.2  Alternative B (No Action)
4.3  Alternative C (continue listing all reasonable alternatives)
4.4  Summary of Actions by Alternatives (compare actions in a table)
5.0  Affected Environment (optional in EA, but suggested)
6.0  Environmental Consequences (use same impact topics for each alternative)
6.1  Alternative A (Proposed Action)
A. Wetland Habitat Impacts
B. White-Tailed Deer Impacts
C. Economic Impacts
6.2  Alternative B (No Action)
A. Wetland Habitat Impacts
B. White-Tailed Deer Impacts
C. Economic Impacts
6.3  Alternative C
A. Wetland Habitat Impacts
B. White-Tailed Deer Impacts
C. Economic Impacts
6.4  Summary of Environmental Consequences by Alternative (compare impact topics
in a table)
7.0 List of Preparers
8.0 List of Agencies, Organizations, and Persons Contacted
9.0  Appendices (optional in EA/EIS, but suggested to keep above text easily readable)
10.0 Index (optional in EA)



EXAMPLE OF NOTICE OF INTENT TO PREPARE EIS

550 FW 2, EXHIBIT 3

Federal Register

/ Vol. 60, No. 107 / Monday, June 5, 1995 / Notices

29709

(greater management flexibility under a
special rulemaking). Additional
alternatives may be identified through
the upcoming series of public scoping
sessions for analysis in the draft EIS.

A scoping newsletter details the EIS
process; issues and alternatives
identified to date; locations, dates, and
times of open houses, and how to
become involved. A 16-page booklet
with answers to citizens’ questions
about grizzly bear recovery in the
Bitterroot Ecosystem is available and
will be inserted in the newsletter.
Individuals who previously requested
information on grizzly bear recovery in
the Bitterroot Ecosystem will receive
copies.

Other interested persons can obtain
copies of these materials and be placed
on the mailing list by writing to Dr. John
Weaver (see ADDRESSES section).

Dated: May 25, 1995.

Terry T. Terrell,

Deputy Regional Director, Region 6.

[FR Doc. 95-13488 Filed 6—-1-95; 8:45 am]
BILLING CODE 4310-55-M

Notice of Intent To Prepare an
Environmental Impact Statement for a
Permit Application to Incidentally Take
the Endangered Karner Blue Butterfly
in the State of Wisconsin

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of intent and meetings.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) is issuing this notice to
advise the public that an Environmental
Impact Statement (EIS) will be prepared
regarding an application from the
Wisconsin Department of Natural
Resources (WDNR), Madison,
Wisconsin, for a permit to allow the
incidental take of the Karner blue
butterfly (Lycaeides melissa samuelis)
in the State of Wisconsin with an
accompanying habitat conservation plan
(HCP). This notice describes the
conservation plan (proposed action) and
possible alternatives, invites public
participation in the scoping process for
preparing the EIS, and identifies the
Service official to whom questions and
comments concerning the proposed
action may be directed. Three public
scoping meetings will be held in the
State of Wisconsin on the following
dates at the indicated locations and
times:

1. June 27, 1995; Wisconsin Rapids,
WI at City Hall, 444 W. Grand Ave.,
Council Chambers; 3 p.m. to 6 p.m.

2. June 28, 1995; Siren, WI at the
Burnett County Government Center,

7410 Cty. Rd. K, Room 165; 3 p.m. to
6 p.m.

3. June 29, 1995; Eau Claire, WI at the
South Middle School, 2115 Mitscher
Ave., Auditorium; 3 p.m. to 6 p.m.

There will be a presentation at 3 p.m.
at each meeting which will address the
Karner blue butterfly, the background
and history of the HCP development
process, the information available on
the presence of this species in
Wisconsin, activities which may be
affected by their presence, and strategies
to conserve the species while allowing
land use activities to continue.
Submission of written and oral
comment and questions will be
accepted at the scoping meetings.
Written comments regarding EIS
scoping also may be submitted by
August 30, 1995, to the address below.
FOR FURTHER INFORMATION CONTACT:
Janet M. Smith, Field Supervisor, U.S.
Fish and Wildlife Service, 1015
Challenger Court, Green Bay, Wisconsin
54311.

SUPPLEMENTARY INFORMATION: The
Karner blue butterfly was listed by the
Service as an endangered species in
December, 1992. Because of its listing as
endangered, the Karner blue butterfly
population is protected by the
Endangered Species Act’s (Act)
prohibition against ‘““taking.” The Act
defines “‘take” to mean: to harass, harm,
pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or attempt to engage
in such conduct. “Harm” is further
defined by regulation as any act that
kills or injures wildlife including
significant habitat modification or
degradation where it actually Kills or
injures wildlife by significantly
impairing essential behavior patterns,
including breeding, feeding, or
sheltering (50 CFR 17.3).

However, the Service may issue
permits to carry out prohibited activities
involving endangered and threatened
species under certain circumstances.
Regulations governing permits for
endangered and threatened wildlife are
at 50 CFR 17.22, 17.23, and 17.32.

The WDNR is preparing to apply to
the Service for an incidental take permit
pursuant to Section 10(a)(1)(B) of the
Act, which authorizes the issuance of
incidental take permits to non-Federal
landowners. The largest populations of
the Karner blue butterfly in the nation
occur in this State. This permit would
authorize the incidental take of the
Karner blue butterfly, and, possibly,
associated threatened or endangered
species addressed in the HCP, during
the course of conducting otherwise
lawful land use or development
activities on public and private land in

the State of Wisconsin. Although public
and private entities or individuals have
participated in development of the HCP
and may benefit by issuance of an
incidental take permit, the WDNR has
accepted the responsibility of
coordinating preparation of the HCP,
submission of the permit application
and coordination of the preparation and
processing of an EIS for Service review
and approval. The action to be
described in the HCP is a program that
will ensure the continued conservation
of the Karner blue butterfly in the State
of Wisconsin, while resolving potential
conflicts that may arise from otherwise
lawful activities that may involve this
species and its habitat on non-Federal
lands in the State of Wisconsin. The
environmental impacts which may
result from implementation of a
conservation program described in the
HCP or as a result of implementing
other alternatives will be evaluated in
the EIS. The WDNR and more than 30
other persons or entities are involved in
the process of information gathering,
development and preparation of the
Section 10(a)(1)(B) permit application,
NCP, and the EIS, which is being
developed concurrently.

Development of the HCP will involve
a public process that includes open
meetings of the HCP team and its
advisory subcommittees. Those
involved in this effort include other
State and Federal agencies; counties;
towns; industries, utilities, foresters,
lepidopterists and biologists; and
representatives of various
environmental and recreational use
organizations. Conservation strategies to
be applied to the lands will differ
depending on the landowner,
ownership objective and management
capability. It is anticipated that
implementation of the conservation
strategies will be through an
implementation agreement or
cooperative agreement entered into by
the landowner and the WDNR.

Alternatives

|. Statewide HCP and Incidental Take
Permit (Proposed Action)

This alternative, the proposed action,
seeks to address all lands which
constitute potential Karner blue
butterfly habitat and associated land
uses in the State of Wisconsin, whether
publicly or privately owned or large or
small in size. Such lands include utility,
highway and railroad rights-of-way;
private and publicly owned forest lands;
other publicly owned lands such as
parks, fisheries and wildlife areas, and
recreational use areas; and private and
publicly owned land subject to other
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land uses including agriculture and
development. This approach seeks to
address conservation through a
“grassroots” landowner effort.
Individual conservation strategies of
landowners may include:

1. Forest management and production
strategies designed to assure no net loss
of Karner blue butterfly habitat.
However, specific areas of habitat may
change;

2. Continued management of habitat
through a maintenance and management
scheme. Information on this species to
date indicates that it is dependent on a
disturbance regime, whether natural or
otherwise. The species is found in such
areas as tank trails on military training
areas, timber sale or timber regeneration
areas, highway or utility rights-of-way,
and agricultural lands. There is
evidence that some past and current
practices in agriculture, forest
management, military operations, right-
of-way management, and wildlife
management have been beneficial to the
species. A ‘“‘protection” strategy alone
may result in the loss of habitat due to
the natural maturation of other
vegetation;

3. Barrens management which entails
a scheme designed to maintain or
restore barrens communities which may
constitute habitat for a variety of species
including the Karner blue butterfly;

4. Right-of-way maintenance regimes
designed to minimize adverse effects on
the Karner blue butterfly or enhance
habitat through modification in mowing
or clearing regimes, or burning;

5. Agricultural practices designed to
maintain habitat; and

6. Other practices or strategies
designed to maintain and, possibly,
enhance habitat as science or practice
confirms their effectiveness.

This alternative would incorporate
the concept of “‘adaptive management.”
As science and conservation strategies
evolve or demonstrate a need to change,
the landowners would adapt or modify
the conservation strategy as needed.
Therefore, as science and information
progress, so may the conservation
strategies and efforts under the HCP and
permit.

This alternative seeks authority for a
long-term incidental take permit. The
HCP will assure continued conservation
measures as well as monitoring and
reporting procedures, as required for
issuance of an incidental take permit by
the Service.

Service issuance of an incidental take
permit will authorize land use activities
to proceed without violating the Act.
Landowners may participate in the HCP
through cooperative agreements,
certificates of inclusion, involvement in

one of the several WDNR private lands
assistance programs, other cooperative
programs by partners or participants in
this conservation effort, or exemption
from regulation based on the
conservation program established under
the HCP and permit. A coarse estimate
of potential Karner blue butterfly habitat
in the State would include about 25
percent of its acreage. About 12 percent
may have a high potential to be Karner
blue butterfly habitat.

1. Development of an HCP and
Application for an Incidental Take
Permit by one Landowner or a
Consortium of Landowners or
Organizations Not Constituting a
Statewide Effort

This alternative may involve a single
landowner, such as the WDNR or an
industrial forest landowner. It may also
involve a group of landowners, such as
several industrial forest landowners or
utilities. Any conservation strategy
addressed in the proposed action
alternative could be applied by the
landowners involved under the same or
similar facts or motives. Conservation
strategies not discussed earlier could
also be developed.

This alternative requires separate HCP
development and application processes.
Naturally, this approach would require
separate permit review processes by the
Service with the necessity of conducting
separate environmental impact review
procedures and documents.

Implementation and oversight would
not likely involve the WDNR, which is
the endangered resource regulatory
agency for the State of Wisconsin, but
would require oversight and
implementation as described in the
implementation agreements and
permits.

I1l. Development of Short-term
Incidental Take Permits

This alternative would seek to address
the conservation program for this
species for a period which is shorter
than that anticipated in the proposed
action alternative, which could extend
for up to 30 years for willing
landowners. Conservation strategies
may be the same or similar as in the
proposed action alternative, with the
possibility of addressing the same land
ownership, or some smaller element of
land ownership.

IV. No Action Alternative

Under the No Action Alternative, no
section 10(a)(1)(B) permit(s) would be
issued and activities involving the take
of the Karner blue butterfly would
remain prohibited under Section 9 of
the Act. Activities that would avoid the

take of the butterfly could continue.
Proposed activities on non-Federal land
that may affect the butterfly would
require submitting an individual section
10(a)(1)(B) permit application to the
Service. If a Federal action (e.g.,
proposed roadway) would affect the
butterfly, incidental take could be
allowed through the Section 7
consultation process and development
of an incidental take statement if the
action were determined to not
jeopardize the continued existence of
the species.

Issue Resolution and Environmental
Review

The primary issue to be addressed
during the scoping and planning
process for the HCP and EIS is how to
resolve potential conflicts between
development or land management
practices and listed (Federal or State)
species in the State of Wisconsin. A
tentative list of issues, concerns and
opportunities has been developed.
There will be a discussion of the
potential effect, by alternative, which
will include the following areas:

(1) Karner blue butterfly and its
habitat.

(2) Other federally listed endangered
or threatened species in the state of
Wisconsin.

(3) State listed endangered and
threatened species in the State of
Wisconsin.

(4) Effects on other species of flora
and fauna.

(5) Socioeconomic effects.

(6) Use of state, county and local
public lands for Karner blue butterfly
conservation.

(7) Use of privately owned lands for
Karner blue butterfly conservation.

(8) Use of Federal lands.

Environmental review of the permit
application will be conducted in
accordance with the requirements of the
National Environmental Policy Act of
1969, as amended (42 U.S.C. 4321 et
seq.), National Environmental Policy
Act regulations (40 CFR Parts 1500—
1508), other appropriate Federal
regulations, and Service procedures for
compliance with those regulations. This
notice is being furnished in accordance
with Section 1501.7 of the National
Environmental Policy Act, to obtain
suggestions and information from other
agencies, tribes, and the public on the
scope of issues to be addressed in the
statement. Comments and participation
in this scoping process are solicited.



Federal Register / Vol. 60, No. 107 / Monday, June 5, 1995 / Notices

29711

The draft environmental impact
statement should be available to the
public in the spring of 1996.

William F. Hartwig,

Regional Director, Region 3, U.S. Fish and
Wildlife Service, Fort Snelling, MN.

[FR Doc. 95-13622 Filed 6—2-95; 8:45 am]
BILLING CODE 4310-55-M

Notice of Availability of a Draft
Recovery Plan for the June Sucker for
Review and Comment

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of document availability
and public comment period.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces the
availability for public review of a draft
recovery plan for the June sucker
(Chasmistes lioris), a fish inhabiting
Utah Lake and the Provo River in Utah.
The Service solicits review and
comment from the public on this draft
recovery plan.

DATES: Comments on the draft recovery
plan must be received on or before
August 4, 1995 to receive consideration
by the Service.

ADDRESSES: Persons wishing to review
the draft recovery plan may obtain a
copy by contacting the Field Supervisor,
Ecological Services, Lincoln Plaza, Suite
404, 145 East 1300 South, Salt Lake
City, Utah 84115. Written comments
and materials regarding this draft
recovery plan should be sent to the
Field Supervisor at the Salt Lake City
address given above. Comments and
materials received are available on
request for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Henry Maddox (see ADDRESSES above) at
telephone (801) 524-4430.

SUPPLEMENTARY INFORMATION:
Background

Restoring an endangered or
threatened animal or plant to the point
where it is again a secure, self-
sustaining member of its ecosystem is a
primary goal of the Fish and Wildlife
Service’s (Service) endangered species
program. To help guide the recovery
effort, the Service is working to prepare
recovery plans for most of the listed
species native to the United States.
Recovery plans describe actions
considered necessary for conservation of
the species, establish criteria for the
recovery levels for downlisting or
delisting them, and estimate time and

cost for implementing the recovery
measures needed.

The Endangered Species Act of 1973
(Act), as amended (16 U.S.C. 1531 et
seq.), requires the development of
recovery plans for listed species unless
such a plan would not promote the
conservation of a particular species.
Section 4(f) of the Act, as amended in
1988, requires that public notice and an
opportunity for public review and
comment be provided during recovery
plan development. The Service will
consider all information presented
during a public comment period prior to
approval of each new or revised
recovery plan. The Service and other
Federal Agencies also will take these
comments into account in the course of
implementing approved recovery plans.

The June sucker (Chasmistes lioris)
occurs only in Utah Lake and the Provo
River in central Utah, although the
species historically occupied the
Spanish Fork River and possibly other
tributaries of Utah Lake. This once
common fish has declined in abundance
due to a variety of human activities that
have significantly altered the lake and
river habitat in which the species
occurs.

The June sucker was listed under the
Act as an endangered species on March
31, 1986 (51 FR 10857), due to the
precipitous decline in this once
common fish. The species decline is
believed to result from significant
alterations in the species’ lake and river
habitat. Dams and water diversions
constructed on the rivers flowing into
Utah Lake have reduced water flows,
altered flow regimes within the river,
and dramatically increased fluctuations
in the level of the lake. Increased
pollution and nutrient inflow caused by
urban development surrounding Utah
Lake, have degraded water quality
within the lake and destroyed shoreline
vegetation. In addition, several species
of nonnative predacious fish that may
prey upon juvenile June suckers have
been introduced into Utah Lake. The
combination of these factors has
apparently reduced the survival of
young fish to the point that most fish
found today are between 20 and 43
years old.

The goal of the recovery plan is
increase reproduction and survival of
young June sucker to increase
population numbers and ensure the
species’ survival. Recovery actions
recommended to facilitate recovery of
the species include identification of
habitat requirements, coordination of
efforts to restore required water flows
and other appropriate habitat
conditions, and identification and

amelioration of the effects of predation
by nonnative fish species.

Public Comments Solicited

The Service solicits written comments
on the recovery plan described. All
comments received by the date specified
in the DATES section above will be
considered prior to approval of the
recovery plan.

Authority

The authority for this action is
Section 4(f) of the Endangered Species
Act, 16 U.S.C. 1533 (f).

Dated: May 23, 1995.
Terry T. Terrell,
Deputy Regional Director, Denver, Colorado.
[FR Doc. 95-13572 Filed 6—-2-95; 8:45 am]
BILLING CODE 4310-55-M

Klamath River Basin Fisheries Task
Force; Meeting

AGENCY: U.S. Fish and Wildlife Service,
Interior.

ACTION: Notice of meeting.

SUMMARY: Pursuant to section 10(a)(2) of
the Federal Advisory Committee Act (5
U.S.C. App. I), this notice announces a
meeting of the Klamath River Basin
Fisheries Task Force, established under
the authority of the Klamath River Basin
Fishery Resources Restoration Act (16
U.S.C. 460ss et seq.). The meeting is
open to the public.

DATES: The Klamath River Basin
Fisheries Task Force will meet from
8:00 a.m. to 5:30 p.m. on Tuesday, June
20, 1995, and from 8:00 a.m. to 1:00
p-m. on Wednesday, June 21, 1995.
PLACE: The meeting will be held at the
Oregon Institute of Technology (Shasta
Conference Center), 2301 Campus Drive,
Klamath Falls, Oregon 97603.

FOR FURTHER INFORMATION CONTACT: Dr.
Ronald A. Iverson, Project Leader, U.S.
Fish and Wildlife Service, P.O. Box
1006 (1030 South Main), Yreka,
California 96097-1006, telephone (916)
842-5763.

SUPPLEMENTARY INFORMATION: The
principal agenda items at this meeting
of the Klamath River Basin Fisheries
Task Force will be to recommend a flow
study approach for the Klamath River
Basin; to recommend projects for
funding through Federal and State and
fishery restoration grants in the 1996
fiscal year; to decide how to proceed
with a draft restoration plan amendment
addressing issues on the upper Klamath
River Basin; to solicit nominations for
awards to recognize private landowner
efforts towards restoration of
anadromous fish in the Klamath Basin.
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EXAMPLE OF LETTER FOR FILING DRAFT/FINAL EIS
WITH EPA

U.S. Environmental Protection Agency
Office of Federal Activities

EIS Filing Section

Mail Code 2252-A

401 M St., SW

Washington, D.C. 20460

Dear Sir or Madam:

In compliance with Section 102(2)(C) of the national Environmental Policy Act of 1969 and in
accordance with 40 CFR 1506.9, we are enclosing five (5) copies of a (draft/final) environmental
impact statement for (title of proposal).

This EIS has been transmitted to all appropriate agencies, special interest groups, and the general
public. The official responsible for the distribution of the EIS and knowledgeable of its content

is (name and phone number). [Note: If the comment period is to be longer than the minimum
periods required in the CEQ regulations, please so indicate to EPA.]

Sincerely,

FWS DIRECTOR or
REGIONAL DIRECTOR [for delegated EIS]

or

Willie R. Taylor [for non-delegated EIS]

Director, Office of Environmental
Policy and Compliance

Enclosures

cc:  OEPC (4 copies)
DOI Natural Resources Library (2 copies)
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Note: If you are hand delivering your EIS, you will make your delivery to:

U.S. Environmental Protection Agency
Office of Federal Activities

EIS Filing Section

Mail Code 2252-A

401 M St., SW

Washington, D.C. 20460

Please check in with the building security guard and call the EIS Filing Section on
202/564-2400.
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Exhibit 5
EXAMPLE OF NOA OF DRAFT/FINAL EIS
DEPARTMENT OF THE INTERIOR
(BUREAU)
Notice of Availability of (Draft/Final) Environmental Impact Statement
AGENCY: (Bureau), Department of the Interior
ACTION: Notice of Availability of a (draft/final) environmental impact statement

(EIS) for the proposes (title)
*DATE: Comments will be accepted until (date)
*ADDRESS: Comments should be sent to (office and address)
FOR FURTHER INFORMATION CONTACT: (office and address)

SUPPLEMENTAL INFORMATION: A limited number of individual copies of the EIS may be
obtained from (the above contact and wherever).

Copies are also available for inspection at the following locations:

**A public (hearing/meeting) will be held on the proposal on (dates and locations).

Date Willie R. Taylor [for non-delegated EIS]
Director, Office of Environmental
Policy and Compliance

or

FWS DIRECTOR or
REGIONAL DIRECTOR [for delegated EIS]

* Include only for draft EIS
** Include if appropriate to this notice
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EXAMPLE OF MEMORANDUM TO DOI ENTITIES ON THE
AVAILABILITY OF DRAFT/FINAL EIS

Memorandum

To: Director, Bureau of Land Management
Director, National Park Service
Commissioner, Bureau of Reclamation
[list other affected bureaus, as appropriate]
From: Director [or Regional Director, as appropriate]
Subject: Draft/Final Environmental Impact Statement for [name project]

Attached is/are [insert number] copies of the subject draft/final environmental impact statement
for your review [delete the word “review” for a final EIS] and information.*

If you have any comments or questions regarding the proposal, please contact [list name,
address, and telephone number].

Attachments
cc: FWS Office of Congressional and Legislative Affairs

FWS Office of Public Affairs
other affected/interested FWS offices

*The number of copies submitted to the bureaus will be in accordance with DOI ESM98-3.
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EXAMPLE OF EIS DISCLOSURE STATEMENT

for Plum Creek Timber Company, L.P.,
Concerning the preparation of an EIS
For the Cascades Habitat Conservation Plan

I, Kenneth J. Raedeke, of Raedeke Associates, Inc. have made inquiry and to the best of my
knowledge and belief declare that executing the contracted work of preparing the EIS for the
Cascades habitat Conservation Plan does not represent an actual or potential conflict of interest
and that Raedeke Associates, Inc. does not have any financial or other interest in the outcome of
this project.

I understand the term “conflict of interest” to mean that because of other activities or
relationships with other persons, the contractor is unable or potentially unable to render impartial
assistance or advice to the Government, or the contractor’s objectivity in performing the contract
work is or might be otherwise impaired, or the contractor may have an unfair competitive
advantage. I understand the phrase “no financial or other special interest in the outcome of this
project” to include any financial benefits such as promise of future construction or design work
on the project, as well as indirect benefits the consultant is aware of other than the enhancement
of the contractor’s professional reputation.

S
Lol L

Signed: _

Kenneth J. Raedeke
Employers Name: Raedeke Associates, Inc.
Address: 5711 NE 63" Street

Seattle, Washington 98115

Telephone Number: (206) 525-8122
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ADOPTION PROCESS
(40CFR 1506.3)

FWS plans to ADOPT
a Federal agency EIS/EA

FWS must conduct an independent evaluation
of a Federal agency EIS/EA to determine if it meets
DOI/FWS NEPA procedures/guidelines 1/

EIS/EA
Not Adequate
FWS a FWS not a
Coop Agency Coop Agency
Prepare Supplement to Prepare and circulate
EIS/EA and circulate new Draft EIS/EA
with adopted EIS/EA as
Draft Suppl. EIS/EA
Prepare and circulate Prepare and
Final Suppl. EIS/EA circulate Final
EIS/IEA
Prepare/issue Prepare/issue

ROD/FONSI ROD/FONSI

Exhibit 8
EIS/EA
Adequate
FWS a FWS not a Coop
Coop. Agency Agency
Recirculate Final

EIS/EA
Prepare/issue Prepare/issue
ROD/FONSI ROD/FONSI



1 The independent evaluation must ensure that the adopted and/or supplemental document meets DOI/FWS
NEPA procedures and guidelines. The adopted document must (1) adequately reflect significant issues raised
during scoping, (2) adequately address the public comments on the draft/final EIS/EA, (3) include FWS actions and
alternatives to be considered by the FWS decision make, and (4) adequately address the impacts of the proposed
action and alternatives. The independent evaluation must meet DOI/FWS NEPA requirements in 516 DM 1-6,

30 AM 2-3, and 550 FW 3.



CHECKLIST FOR THE CONTENTS OF A
RECORD OF DECISION (ROD)

Record of Decision Title:

Fina EIS Title (if different from the above ROD title):

Reviewer:

Date of Final EIS: Date of ROD:

DECISION
1. Doesthe ROD state what the decision was? 1505.2(a)

yesno page(s)__

2. Doesthe ROD identify al alternatives considered by BPA in reaching its decison? 1505.2(b)
yes'no page(s)___

3. Doesthe ROD specify which adternative or aternatives were considered to be environmentally
preferable and why? 1505.2(b)

yesno  page(s)___

4. Does the ROD (i)identify and (ii) discuss all relevant factors including any essentia
considerations of national policy which were balanced by the agency in making its decision?
1505.2(b)

yesno  page(s)___

5. Doesthe ROD state how those factors identified and discussed in question 4 entered into
BPA:s decision? 1505.2(b)
yes/no page(s)___

6. If the chosen dternative was not environmentally preferable alternative, does the ROD state
why an environmentally preferable alternative was not chosen? 1505.2(b): 15500.2(F)

yesno page(s)__

MITIGATION

7. Doesthe ROD state whether al practicable means to avoid or minimize environmental harm
from the alternative selected have been adopted? 1505.2(c)

yesno page(s)__

8. Doesthe ROD identify all practicable meansto avoid or minimize environmental harm for the



aternative selected which were identified in the EI'S but which were not adopted? 1505.2 (¢)
yes'no page(s)___

9. Doesthe ROD state the reasons why the mitigation measures identified in question 8 were not
adopted? 1505.2(c)

yesno page(s)__

MONITORING AND ENFORCEMENT

10. Doesthe ROD state whether a monitoring and enforcement program is applicable for any
mitigation? 1505.2(c)
yes'no page(s)___

11. Doesthe ROD state whether any applicable monitoring and enforcement program has been
adopted? 1505.2(c)

yesno page(s)__

12. Doesthe ROD summarize monitoring and enforcement programs which have been adopted?
1505.2(c)

yesno pages(s)__

MISCELLANEOUS

13. Isthe ROD concise? 1505.2
yes/no page(s)___

14. Doesthe ROD state on its face how it will be made publically available? 1505.2
yes/no page(s)___

15. Doesthe ROD state on its face that no decision has been made until the later of the
following dates: (1) ninety (90) days after publication of the notice for adraft EIS: (2) thirty (30)
days after publication of the notice for afina EIS? 1506.10(b)

yesno page(s)__

16. (&) Endangered and threatened species and critical habitat. If any of the alternatives have
been the subject of an FWS biological opinion (which means it has been determined that one or
more aternatives may or will affect an endangered or threatened species or critical habitat either
adversely or beneficialy), does the ROD state that the FWS will be notified of the fina
determination on whether to proceed with the proposed activity or program? (Proposed) 50 CFR
402.16(a)

yesno  page(s)____

(b)Heritage Conservation. If the decision is or includes taking an action which would
adversely affect a property on or eligible for the National Register of Historic Places, does the
ROD state (1) that a memorandum of agreement has been prepared between (i) the Federal




agency, (i) the State Historic Preservation Officer and (iii) the Executive Director of the Advisory
Council on Historic Preservation, and (2) that the terms of the memorandum of agreement will be
carried out? 36 CFR 800.6(c)(3)

yesno page(s)__

(c) A-95. If any of the alternatives include taking an action which is direct Federa
development and/or Federal assistance, does the ROD (1) state how clearinghouse will be notified
of actions taken (implementing, timing, postponement, abandonment, etc.), and (2) explain any
actions taken contrary to Clearinghouse recommendations? OMB Circular A-95. Part 1I.
Section 5(b)(4)

yes/no page(s)___

(d) Coastal zones. If the decision is or includes taking an action which (1) is a devel opment
project in the coastal zone, (2) directly affects the coastal zone, (3) islisted in an approved coastal
Mmanagement program as requiring a consistency determination, (5) is the same as or similar to
actions for which a consistency determination has been prepared in the past, or (6) has been
subject to athorough consistency assessment, does the ROD state that State coastal management
agencies have been provided with consistency information at least 90 days prior to the date of the
decision, or that both the Federal agency and the State agency have agreed to an aternative
period. 15 CFR 930.34(b) and 930.41(c)

yesno page(s)__

(e) FHood plains. If the decision is or includes taking an action in aflood plain, does the
ROD include (1) an explanation of why Athe only practicable alternative consistent with the law
and with the policies set forth in (the flood plains Executive Order) requires siting in aflood
plaini, and (2) a statement that the action is designed or modified >to minimize potential harm to
or within the flood plain@ (consistent with agencies implementing procedures)? Executive Order
11988, Flood plain Management, Section 2(a)(2)(42 FR 26951, May 25, 1977)

yesno page(s)__

(f) Wetlands. If the decision is or includes undertaking or providing assistance for new
construction located in wetlands, does the ROD include a finding A(1) that there is no practicable
alternative to such construction, and (2) that the proposed action includes all practicable
measures to minimize harm to wetlands which may result from such usef (taking into account
economic, environmental and other pertinent factors)? Executive Order 11990, Protection of
Wetlands, Section 3(a) (42 FR 26961, May 25, 1977)

yesno page(s)__

(g9) Farmlands. If the decision is or includes taking an action which converts prime or
unique farmlands to other uses, does the ROD include a finding that there was no practicable
aternative to such conversion (taking into account economic, environmental and other pertinent
factors such as the agency mission)? NEPA Section 101(b)(4): August 11, 1980 (45 FR 59189,
September 8, 1980)

yes/no page(s)___



CHECKLIST FOR THE CONTENTS OF A
FINDING OF NO SIGNIFICANT IMPACT (FONSI)

FONSI Title:

Environmental Assessment (EA) Title:

Reviewer:

Date of EA; Date of FONS

PART 1: CEQ REGULATIONS, 1508.13

1. Doesthe FONSI include the EA, or asummary of the EA?1508.13
yes/no page(s)

2. If the FONSI includes the EA, does the FONSI incorporate by reference discussions in the EA
rather than repeat those discussions? 1508.13

yesno page(s)

3. Doesthe FONSI present the reasons why an action will not have a significant effect on the
human environment? 1508.13

yesno page(s)

4. Doesthe FONSI state whether any other documents arerelate to it? 1508.13
yes/no page(s)

PART 2: PUBLIC AVAILABILITY

5. Doesthe FONSI indicate how it will be made available to the affected public? 1501.4(e)(1)
yes/no page(s)

6. Doesthe FONSI state whether it has been prepared on an action which
- is, or issimilar to, one which normally requires the preparation of an EIS, or

yesno page(s)

- iswithout precedent? 1501.4(e)(2)
yes/no page(s)

7. If the action isor issimilar tom one which normally require-s an EIS, or is one without



precedent, does the FONS| state whether it will be available for public review for 30 days before
the agency makes its final determination whether to prepare an EIS? 1501.4(e)(2)

yesino  page(s)
PART 3: SUBJECTIVE FONSI STANDARDS

8. Doesthe FONSI include only brief discussion of other than significant issues, with only
enough discussion to show why more study is not warranted? 1502.2(b)

yesno page(s)

9. Isthe FONS brief? 1508.13
yes/no page(s)

PART 4: LEGAL STANDARD OF REVIEW

10. Doesthe FONSI show that the agency >reasonably concludedd that the project will have no
significant adverse environmental consequences? City of Davisv. Coleman, 521 f.2d 661, 673
(9™ Cir. 1975)(emphasis original). Does the FONSI show that the alternatives including the
proposed action will not significantly degrade some human environmental factor?

yesno page(s)

11. AnEISisrequired whenever a proposed action Amay cause significant degradation of some
human environmental factors.d City of Davis v. Coleman, 521 F.2d 661, 673 (9" Cir. 1975)
(emphasis origina). Doesthe FONSI show that the alternative including the proposed action will
not significantly degrade some human environmental factor?

yesno page(s)

12. Isthe FONSI prepared according to the agency-s own guidelines? Portelav. Pierce, 650 F.
2d 210, 213 (9" Cir. 1981).

yesno page(s)

13. Doesthe FONSI show that it precedes the agency-s final decision on the proposed action?
(FONS pitfall #1)

yesno page(s)

14. Neutra facts do not support aFONSI. Do facts stated in the FONSI show how they support
afinding of no significance? (FONS pitfall #4)
yes/no page(s)

15. Mitigation measures.

-A(C)hanges in the project are not legally adequate to avoid an impact statement unless they
permit a determination that such impact as remains, after the change, is not significant.f Cabinet
M ountains Wilderness/Scotchman:s Peak Grizzly Bears v. Peterson, 685 F.2d 678 (D.C. Cir.
1982). Doesthe FONSI show that the agency is committed to the mitigation measures reduce




impacts below the threshold of significance?
yes/no page(s)

-Agencies Ashould not rely on the possibility of mitigation as an excuse to avoid the EIS
requirement.f Cabinet Mountains Wilderness/Scotchman-s Peak Grizzly Bearsv. Peterson , 685
F. 2d 678 (D.C. Cir. 1982)(emphasis added). Does the FONSI show that the agency is
committed to the mitigation measures (i.e. that proposed action will not be taken without
measures)? (FONSI pitfall #3)

yesno page(s)

16. Areal aternatives which were discussed in the EA appear in the FONSI? (FONSI pitfall
#2).
yes/no page(s)

17. Impacts may be both beneficial and adverse. A significant effect may exist even of the
Federal agency believes that on balance the effect will be beneficial. 40 C.F.R. * 1508.27(b)(1).
Does the FONSI show that beneficial, as well as adverse impacts will not be significant? (FONS
pitfall #6)

yes/no page(s)

18. Doesthe FONSI present the reasons why the action will not have a significant effect on the
human environment? 40 C.F.R. * 1508.13. (FONS pitfall #5)

yesno page(s)

19. Areadl effects described in the EA taken into account in the FONSI? (FONSI pitfall #7)
yes/no page(s)

20. Areadl environmental standards the sole evidence of non-significance? (FONSI pitfall #8)
yes/no page(s)

END
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FEDERAL AID
NEPA WORKSHEET

NOTE: THISIS A WORKSHEET TO BE FILLED IN DURING
PROJECT PLANNING. THISISNOT AN EA. BECAUSE
THISISA PLANNING TOOL, YOU SHOULD HANDWRITE
AND ATTACH INFORMATION.

(Applicable
Section
of EA Outlinein
which to use
information)

1. What need is causing you to act? (Why do anything?) What is the purpose? (1A)
2. What isthe Acontext( for any action(s)? Background, laws, goals, directives,
interrelationships which affect or force your action? (1B,
ID)
3. Provide amap and genera vicinity description. (1)
4. Who cares about this kind of action? Who can help give information? Who
can answer questions? What public involvement is needed? Who (groups
or individuals) has expressed an interest so far? (IE)
5. What are aternative ways of accomplishing the purpose? What are all of my
options.
(1B)
6. What aternatives can be eliminated? Why? (HA)

7. What, in some detail, are the actions (activities or cause agents) of each
remaining viable aternative?

8. Which resources will be affected by the specific activities of the alternatives?

Answer each Ayesi or Anofl (1HA)
Wildlife_ Air Quality Economy
Vegetation Topography Cultura/Historical
Resources
Soils Geology Aesthetics

Water Quality Sociology Land Use



9. For each alternative, list the activities which would have no important effect

on the environment. (1NA)
10. Will this project: (IVA,B,C)
(Yesor No)
(A) be performed in any areain which threatened or endangered
Species are present? May it affect the endangered or
threatened species.

(B) potentially affect flood plain or wetland area through
development, modification or destruction of these areas?

(C) be expected to have organized opposition or generate
substantial public controversy?

(D) include the introduction or exportation of any species not
presently or historically occurring in the receiving location?

(E) affect any known archaeological, historical or cultural site or
ater the aesthetics of subject area?

(F) include use of any chemical toxicant?

(G) impact on any designated or proposed wild or scenic rivers,
trails, or wilderness areas?

(H) result in any discharge which will conflict with Federal or
State air or water quality regulations?
(I affect any prime or unique farmland, forest land or ecologically
critical areas as designated by Federal, State, or local authorities
(J) require any Federal or State permits?

11. If dl the answers are Anofl in the column above, and if the alternatives are entirely within the
categorical exclusions, cease the assessment and prepare a categorical exclusions statement
identifying the exclusions which apply.

12. If you marked Ayesi to any of the above, what public involvement is required? (ID)

13. What is your public involvement plan? What are state processes for obtaining public input?

14. Describe in detail the resources that would be affected in important ways by the



actions of each alternative (all marked Ayesi in question 8). Consider only those
features of each resource which would be affected by the actions. (1B)

15. Describe in detail the impacts on the resources which would result from the

important activities under each alternative. (IvB)
Altern. A Altern. B Altern. C
1. activity & consequences 1. 1
2. activity & consequences 2. 2.
3. activity & consequences 3. 3.

16. DECIDE IF ANY OF THESE CONSEQUENCES ARE AIMPORTANT ENOUGH@ TO
require an EIS. If so, consult with your Federal Aid Coordinator. If not, continue with this
assesment.

17. Prepare a consequence table. Thiswill summarize (in quantified form) the impacts which you
described under question 15. (IVvC)

EXAMPLE
ALTERNATIVES

Vegetation Water Soils ~ Wildlife  Historic

Altern. A

Altern. B

Altern. C

18. List the standards or criteriayou will use to make your selection among the aternatives.
Standards could be such things as detrimental effects, beneficial results, technologic and
economic feasibility, compatibility with goals, directives, laws, etc. (nci

19. Based on the standards used above, prepare a comparative matrix showing how the various
aternatives will meet your chosen standards. Use the following rating system:
++exceeds standards
+meets standards
0 neutral
-does not meet standards
Bserious deficit




ALTERNATIVES Environmenta Technologica State needs

effects feaghility or goals
Alternative A
Alternative B
Alternative C
Alternative D

20. Discuss which aternative best meets the standards, and select your proposed action or
preferred alternative.

THIS COMPLETES YOUR NEPA PLANNING WORK. TO PREPARE YOUR EA, PLACE
THISINFORMATION INTO THE EA FORMAT ASINDICATED BY THE EA OUTLINE
SECTION NUMBER ON THE RIGHT-HAND SIDE OF THESE PAGES. IFALL
ACTIVITIESASSOCIATED WITH THE ALTERNATIVE SELECTED ARE ELIGIBLE FOR
CATEGORICAL EXCLUSION, NO EA ISREQUIRED.
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REFUGES

ENVIRONMENTAL CHECKLIST

Proposed action:

Submitted by:

Field Station or Office:

ACTIONS EFFECTS EFFECTS
SHORT TERM LONG TERM

EFFECTS
QUANTIFIED

Wetlands

Uplands

T&E Species

Other Wildlife

Cultural Resources

Historical Resources

Water Quality

Water Quantity

Air Quality

Social

Economic

Cumulative

Controversial

*Quantify the effects
NEPA COMPLIANCE DECISIION

Action categorically excluded from NEPA
Start environmental Assesment (EA)

By:

Project Leader

Back to Table of Contents @

Date
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ENVIRONMENTAL IMPACT CHECKLIST

FOR

SOME OF THE MORE COMMON SOCIAL CONCERNS

SOCIAL CONCERN

EFFECT

POS

NEG

COMMENTS

Impacts ro minority and low income
populations

Changes in ethnic or racial composition

Influx or outflow of temporary workers

Community disruption or disintegration

Changes in land use patterns

Changes in lifestyles

Changes in social interactions, family
ties, kinship patterns

Displacement/relocation of business

Changes in the ability to provide and
deliver social services

Changes in aesthetics or perceived
environmental quality

Changes in public health, safety, or
perceived well-being

Displacement of community facilities

Changes in public vehicular access

Changes in public pedestrian access

Changes in recreation

Changes in leisure-time activities

Changes in local employment
opportunities

Changes in community tax base

Changes in commerce, recreation, or
related services

Impacts to Native American Trust
Resources




Other
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Fish and Wildlife Service
Department of Transportation Project
Section 4 (f) Review Checklist

<
m
0p)

A. Transportation Project mpacts on 4(f) Resour ces

1.

10.

11.

12.

13.

14.

Will recreational resources be significantly
impacted?

Will historic/archeological on resources be
significantly impacted?

Does the project involve segmentation of actions?

Will secondary devel opment be promoted by the
project and affect section 4(f) resources?

Will secondary development impacts on section 4(f)
resources be environmentally adverse?

Will there be Aconstructive usel of any section 4(f)
resources?

Will the project affect FWCA mitigated lands/waters?

Will the project affect National Wildlife Refuge
System lands?

Will the project affect National Fish Hatchery System
lands?

|'s there segmentation of transportation projects?

Are there other projects now in the area, or planned,
that may affect section 4(f) resources?

Will Scenic Byways be affected?
Will National Recreationa Trails be affected?

Will the project affect Federal Aid acquired or
managed lands?



B. General Comments

10.

11.

12.

<
m
0p)

Do the Service comments identify that feasible
and prudent alternatives to the use of section 4(f)
resources have been identified and evaluated by
FHWA?

Do the Service comments indicate the adequacy
of the section 4(f) statement?

Do the Service comments indicate whether FHWA
has identified proper mitigation measures for the
project?

Do the Service comments identify existing planning
inadequacies and provide additional mitigating
measures, if needed?

Do the Service comments address inadequaciesin
the FHWA's document?

Are all section 4(f) resources in the project area
identified by FHWA?

Has the project's significance on section 4(f)
resources been properly determined?

Has FHWA consulted/coordinated with the Service
to minimize harm to any affected Service property?

Isa Presidential Permit required?
If required, has the Presidential Permit been issued?

Has compliance with section 106 of the National
Historic Preservation Act been completed?

Has compliance with E.O.13007 concerning Indian
Sacred Sites been completed?



C. Summary Comments Concer ning Section 4(f) Approval

1.

Service concurs that there are no feasible and
prudent alternatives to the use of section 4(f)
resources [or the converse].

Service concurs that the project includes al
possi ble measures to minimize harm to the use of
section 4(f) resources [or the converse].
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ENVIRONMENTAL IMPACT CHECKLIST

ECONOMIC CONCERNS

FOR

ECONOMIC VALUE

EFFECT

YES | NO

COMMENTS

Recreation Value

Ecological Value

Commercial Value

Subsistence Value

Intangible Value

Economic Impact Values

Employment

Consumer Income

Business Income/costs

Private Property Values

Tax Revenues

Distribution of Effects

Types of Businesses

Population Affected

Tribal Governments

Other Affected Agencies

Local

County

State

Federal




Other
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