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registrant, the Division of Enforcement 
may serve upon the registrant and file 
with the Proceedings Clerk a reply. 

(d) Determination by Administrative 
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether 
the registrant is subject to a statutory 
disqualification must be based upon 
the evidence of the statutory disquali-
fication, notice with proof of service, 
the written submission, if any, filed by 
the registrant in response thereto, any 
written reply submitted by the Divi-
sion of Enforcement and such other pa-
pers as the Administrative Law Judge 
may require or permit. 

(e) Suspension and order to show cause. 
(1) If the registrant is found to be sub-
ject to a statutory disqualification, the 
Administrative Law Judge, within 
thirty days after receipt of the reg-
istrant’s written submission, if any, 
and any reply thereto, shall issue an 
interim order suspending the registra-
tion of the registrant and requiring the 
registrant to show cause within twenty 
days of the date of the order why, not-
withstanding the existence of the stat-
utory disqualification, the registration 
of the registrant should not be re-
voked. The registration of the reg-
istrant shall be suspended, effective 
five days after the order to show cause 
is served upon the registrant in accord-
ance with § 3.50(a), until a final order 
with respect to the order to show cause 
has been issued: Provided, That if the 
sole basis upon which the registrant is 
subject to statutory disqualification is 
the existence of a temporary order, 
judgment or decree of the type de-
scribed in section 8a(2)(C) of the Act, 
the order to show cause shall not be 
issued and the registrant shall be sus-
pended until such time as the tem-
porary order, judgment or decree shall 
have expired: Provided, however, That 
in no event shall the registrant be sus-
pended for a period to exceed six 
months. 

(2) If the registrant is found not to be 
subject to a statutory disqualification, 
the Administrative Law Judge shall 
issue an order to that effect and the 
Proceedings Clerk shall promptly serve 
a copy of such order on the registrant, 
the Division of Clearing and Inter-
mediary Oversight and the Division of 
Enforcement. Such order shall be effec-

tive as a final order of the Commission 
fifteen days after the date it is served 
upon the registrant in accordance with 
the provisions of § 3.50(a) of this part 
unless a timely application for review 
is filed in accordance with § 10.102 of 
this chapter. The appellate procedures 
set forth in §§ 10.102, 10.103, 10.104, 
10.106, 10.107 and 10.109 of this chapter 
shall apply to any appeal brought 
under paragraph (e)(2) of this section. 

(f) Further proceedings. If an order to 
show cause is issued pursuant to para-
graph (e)(1) of this section, further pro-
ceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b)–(j) of this part. 

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR 
23151, June 2, 1992; 58 FR 19595, Apr. 15, 1993; 
60 FR 54801, Oct. 26, 1995; 67 FR 62351, Oct. 7, 
2002]

§ 3.56 Suspension or modification of 
registration pursuant to section 
8a(11) of the Act. 

(a) Notice. (1) On the basis of informa-
tion obtained by the Commission, the 
Commission may at any time serve 
written notice upon a registrant in any 
capacity under the Act that: 

(i) The Commission alleges and is 
prepared to prove, by reference to an 
information, indictment or complaint 
authorized by a United States Attor-
ney or an appropriate official of any 
State that the registrant is charged 
with the commission of or participa-
tion in a crime involving a violation of 
the Act or a violation of any other pro-
vision of Federal or State law that 
would reflect on the honesty or the fit-
ness of the person to act as a fiduciary 
that is punishable by imprisonment for 
a term exceeding one year, and that 
continued registration of the person 
may pose a threat to the public inter-
est or may threaten to impair public 
confidence in any market regulated by 
the Commission; 

(ii) An Administrative Law Judge 
shall make a determination, based 
upon written evidence and any oral 
hearing granted, as to whether the reg-
istrant is charged with the Commission 
of or participation in such a crime and 
whether the continued registration of 
the person may pose a threat to the 
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public interest or may threaten to im-
pair public confidence in any market 
regulated by the Commission; and 

(iii) If the registrant is found to be 
charged with the commission of or par-
ticipation in such a crime and it is 
found that the continued registration 
of the person may pose a threat to the 
public interest or may threaten to im-
pair public confidence in any market 
regulated by the Commission, the reg-
istration of the registrant shall be sus-
pended or modified. 

(2) The notice referred to in para-
graph (a) of this section shall include a 
short and plain statement that the 
continued registration of the reg-
istrant may pose a threat to the public 
interest or may threaten to impair 
public confidence in any market regu-
lated by the Commission. 

(b) Response. (1) If the registrant 
wishes to challenge the accuracy of the 
allegations in the notice, the reg-
istrant may submit written evidence as 
to: 

(i) The registrant’s identity; 
(ii) The existence of a clerical error 

in any record documenting the infor-
mation, indictment or complaint; 

(iii) The nature of the information, 
indictment or complaint; or 

(iv) The statement accompanying the 
notice referred to in paragraph (a)(2) of 
this section and, in an effort to have 
his registration modified rather than 
suspended, the Supplemental Sponsor 
Certification Statement signed by a 
sponsor, supervising floor broker or, in 
the case of a floor trader, a supervising 
registrant, principal or contract mar-
ket, as appropriate for the registrant 
in accordance with § 3.60(b)(2)(i) and 
who meets the standard set forth in 
§ 3.60(b)(2)(i)(A) and (C). 

(2) The registrant may also request 
an oral hearing, which shall include a 
statement of the issues to be addressed, 
a list of any witnesses to be called, a 
summary of the testimony to be elic-
ited and copies of any documents to be 
introduced. An oral hearing shall be 
granted upon request. 

(3) Such written submissions must be 
served upon the Division of Enforce-
ment and filed with the Proceedings 
Clerk within twenty days of the date of 
service of notice to the registrant 
under paragraph (a) of this section. 

(c) Reply. Within ten days of receipt 
of any written submission filed by the 
registrant, the Division of Enforcement 
may serve upon the registrant and file 
with the Proceedings Clerk a reply. 

(d) Oral hearing. An oral hearing shall 
be conducted pursuant to such sections 
of the Commission’s Rules of Practice, 
17 CFR part 10, as the Administrative 
Law Judge deems necessary and in a 
manner which shall ensure that the 
proceeding is resolved expeditiously. 

(e) Determination by Administrative 
Law Judge. (1) A determination by the 
Administrative Law Judge as to wheth-
er the Division of Enforcement has 
shown by a preponderance of the evi-
dence that the registrant is charged 
with the commission of or participa-
tion in a crime as set forth in the no-
tice and that the continued registra-
tion of the registrant may pose a 
threat to the public interest or may 
threaten to impair public confidence in 
any market regulated by the Commis-
sion must be based upon the evidence 
of service, the response, if any, filed by 
the registrant, any written reply sub-
mitted by the Division of Enforcement 
and such other papers as the Adminis-
trative Law Judge may require or per-
mit, and the oral hearing, if any. If the 
Division of Enforcement has made the 
required showings, the Administrative 
Law Judge, within thirty days after 
the last written submission or the oral 
hearing, shall issue an order sus-
pending or modifying the registration 
of the registrant. If the Division of En-
forcement has not made the required 
showings, the Administrative Law 
Judge, within thirty days after the last 
written submission or the oral hearing, 
shall issue an order to that effect. The 
Administrative Law Judge’s order shall 
include a written determination set-
ting forth the basis for his ruling. 

(2) The Proceedings Clerk shall 
promptly serve a copy of such order on 
the registrant, the Division of Clearing 
and Intermediary Oversight and the Di-
vision of Enforcement. Such Order 
shall be effective as a final order of the 
Commission fifteen days after the date 
it is served upon the registrant in ac-
cordance with the provisions of § 3.50(a) 
unless a timely application for review 
is filed in accordance with § 10.102 of 
this chapter. The appellate procedures 
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set forth in §§ 10.102, 10.103, 10.104, 
10.106, 10.107 and 10.109 of this chapter 
shall apply to any appeal brought 
under paragraph (e)(2) of this section. 

(f) Any order of suspension or modi-
fication issued under this section shall 
remain in effect until such informa-
tion, indictment, or complaint is dis-
posed of or until terminated by the 
Commission. 

(g) On disposition of such informa-
tion, indictment, or complaint, the 
Commission may issue and serve on 
such registrant a notice under § 3.55 or 
§ 3.60 to suspend, restrict, or revoke the 
registration of such person. 

(h) A finding of not guilty or other 
disposition of the charge shall not pre-
clude the Commission from thereafter 
instituting any other proceedings 
under the Act or its rules. 

(i) A person aggrieved by an order 
issued under this section may obtain 
review of such order in the same man-
ner and on the same terms and condi-
tions as are provided in section 6(c) of 
the Act. 

[58 FR 19595, Apr. 15, 1993, as amended at 60 
FR 54801, Oct. 26, 1995; 67 FR 62351, Oct. 7, 
2002]

§ 3.57 Proceedings under section 
8a(2)(E) of the Act. 

The Commission will not initiate a 
proceeding under section 8a(2)(E) of the 
Act, if respondeat superior is the sole 
basis upon which the registrant may be 
found subject to a statutory disquali-
fication.

§ 3.60 Procedure to deny, condition, 
suspend, revoke or place restric-
tions upon registration pursuant to 
sections 8a(2), 8a(3) and 8a(4) of the 
Act. 

(a) Notice. On the basis of information 
obtained by the Commission, the Com-
mission may at any time give written 
notice to any applicant for registration 
or any registrant in any capacity under 
the Act that: 

(1) The Commission alleges and is 
prepared to prove that the registrant 
or applicant is subject to one or more 
of the statutory disqualifications set 
forth in section 8a(2), 8a(3) or 8a(4) of 
the Act; 

(2) The allegations set forth in the 
notice, if true, constitute a basis upon 

which registration may be denied, 
granted upon conditions, suspended, re-
voked or restricted; 

(3) The applicant or registrant is en-
titled to file a response within thirty 
days of the date of service of the notice 
to challenge the evidentiary basis of 
the statutory disqualification set forth 
in the notice or show cause why, not-
withstanding the accuracy of those al-
legations, registration should never-
theless be granted, or granted upon 
condition, or should not be condi-
tioned, suspended, revoked or re-
stricted; and 

(4) If the applicant or registrant does 
not file a timely response to the notice: 

(i) The applicant or registrant will be 
deemed to have waived his right to a 
hearing on all issues and the facts stat-
ed in the notice shall be deemed to be 
true and conclusive for the purpose of 
finding that the applicant or registrant 
is subject to a statutory disqualifica-
tion under sections 8a(2), 8a(3) or 8a(4) 
of the Act; and 

(ii) A presiding officer may there-
after decide whether to issue an order 
of default in accordance with para-
graph (g) of this section to deny, condi-
tion, suspend, revoke, or place restric-
tions upon registration based solely 
upon the facts set forth in the notice. 

(b) Response. Within thirty days after 
service upon the applicant or reg-
istrant of a notice issued in accordance 
with the provisions of paragraph (a) of 
this section, the applicant or reg-
istrant shall file a response with the 
Proceedings Clerk and serve a copy of 
the response on the Division of En-
forcement. 

(1) In the response, the applicant or 
registrant shall state whether he chal-
lenges the evidentiary basis of the stat-
utory disqualification set forth in the 
notice. The grounds for such a chal-
lenge shall include evidence as to: 

(i) The applicant’s or registrant’s 
identity, 

(ii) The existence of a clerical error 
in any record documenting the statu-
tory disqualification, 

(iii) The nature or date of the statu-
tory disqualification, 

(iv) The post-conviction modification 
of any record of conviction, or 

(v) The favorable disposition of any 
appeal.
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