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§300.177 States’ sovereign immunity.

(a) General. A State that accepts
funds under this part waives its immu-
nity under the 11th amendment to the
Constitution of the United States from
suit in Federal court for a violation of
this part.

(b) Remedies. In a suit against a State
for a violation of this part, remedies
(including remedies both at law and in
equity) are available for such a viola-
tion in the suit against a public entity
other than a State.

(c) Effective date. Paragraphs (a) and
(b) of this section apply with respect to
violations that occur in whole or part
after the date of enactment of the Edu-
cation of the Handicapped Act Amend-
ments of 1990.

(Authority: 20 U.S.C. 1404)
DEPARTMENT PROCEDURES

§300.178 Determination by the Sec-
retary that a State is eligible to re-
ceive a grant.

If the Secretary determines that a
State is eligible to receive a grant
under Part B of the Act, the Secretary
notifies the State of that determina-
tion.

(Authority: 20 U.S.C. 1412(d)(1))

§300.179 Notice and hearing before de-
termining that a State is not eligi-
ble to receive a grant.

(a) General. (1) The Secretary does
not make a final determination that a
State is not eligible to receive a grant
under Part B of the Act until providing
the State—

(i) With reasonable notice; and

(ii) With an opportunity for a hear-
ing.

) In implementing paragraph
(@)(1)(i) of this section, the Secretary
sends a written notice to the SEA by
certified mail with return receipt re-
quested.

(b) Content of notice. In the written
notice described in paragraph (a)(2) of
this section, the Secretary—

(1) States the basis on which the Sec-
retary proposes to make a final deter-
mination that the State is not eligible;

(2) May describe possible options for
resolving the issues;
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(3) Advises the SEA that it may re-
quest a hearing and that the request
for a hearing must be made not later
than 30 days after it receives the notice
of the proposed final determination
that the State is not eligible; and

(4) Provides the SEA with informa-
tion about the hearing procedures that
will be followed.

(Authority: 20 U.S.C. 1412(d)(2))

§300.180 Hearing official or panel.

(a) If the SEA requests a hearing, the
Secretary designates one or more indi-
viduals, either from the Department or
elsewhere, not responsible for or con-
nected with the administration of this
program, to conduct a hearing.

(b) If more than one individual is des-
ignated, the Secretary designates one
of those individuals as the Chief Hear-
ing Official of the Hearing Panel. If one
individual is designated, that indi-
vidual is the Hearing Official.

(Authority: 20 U.S.C. 1412(d)(2))

§300.181 Hearing procedures.

(@ As wused in §§300.179 through
300.184 the term party or parties means
the following:

(1) An SEA that requests a hearing
regarding the proposed disapproval of
the State’s eligibility under this part.

(2) The Department official who ad-
ministers the program of financial as-
sistance under this part.

(3) A person, group or agency with an
interest in and having relevant infor-
mation about the case that has applied
for and been granted leave to intervene
by the Hearing Official or Hearing
Panel.

(b) Within 15 days after receiving a
request for a hearing, the Secretary
designates a Hearing Official or Hear-
ing Panel and notifies the parties.

(c) The Hearing Official or Hearing
Panel may regulate the course of pro-
ceedings and the conduct of the parties
during the proceedings. The Hearing
Official or Hearing Panel takes all
steps necessary to conduct a fair and
impartial proceeding, to avoid delay,
and to maintain order, including the
following:

(1) The Hearing Official or Hearing
Panel may hold conferences or other
types of appropriate proceedings to



