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loan if it receives a general order of 
discharge— 

(i) In a bankruptcy in which the bor-
rower filed for relief before October 8, 
1998, if the loan entered the repayment 
period more than seven years (exclu-
sive of any applicable suspension of the 
repayment period defined by 34 CFR 
682.402(m)) from the date on which a pe-
tition for relief was filed; or 

(ii) In any other case, a judgment 
that repayment of the debt would con-
stitute an undue hardship and that the 
debt is therefore dischargeable. 

(2) If an institution receives a repay-
ment from a borrower after a loan has 
been discharged, it must deposit that 
payment in its Fund. 

(Approved by the Office of Management and 
Budget under control number 1845–0023) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32346, July 21, 
1992; 59 FR 1652, Jan. 12, 1994; 59 FR 61412, 
Nov. 30, 1994; 64 FR 58313, Oct. 28, 1999; 65 FR 
65614, Nov. 1, 2000] 

§ 674.50 Assignment of defaulted loans 
to the United States. 

(a) An institution may submit a de-
faulted loan note to the Secretary for 
assignment to the United States if— 

(1) The institution has been unable to 
collect on the loan despite complying 
with the diligence procedures, includ-
ing at least a first level collection ef-
fort as described in § 674.45(a) and liti-
gation, if required under § 674.46(a), to 
the extent these actions were required 
by regulations in effect on the date the 
loan entered default; 

(2) The amount of the borrower’s ac-
count to be assigned, including out-
standing principal, accrued interest, 
collection costs and late charges is 
$25.00 or greater; and 

(3) The loan has been accelerated. 
(b) An institution may submit a de-

faulted note for assignment only dur-
ing the submission period established 
by the Secretary. 

(c) The Secretary may require an in-
stitution to submit the following docu-
ments for any loan it proposes to as-
sign— 

(1) An assignment form provided by 
the Secretary and executed by the in-
stitution, which must include a certifi-
cation by the institution that it has 

complied with the requirements of this 
subpart, including at least a first level 
collection effort as described in 
§ 674.45(a) in attempting collection on 
the loan. 

(2) The original promissory note or a 
certified copy of the original note. 

(3) A copy of the repayment schedule. 
(4) A certified copy of any judgment 

order entered on the loan. 
(5) A complete statement of the pay-

ment history. 
(6) Copies of all approved requests for 

deferment and cancellation. 
(7) A copy of the notice to the bor-

rower of the effective date of accelera-
tion and the total amount due on the 
loan. 

(8) Documentation that the institu-
tion has withdrawn the loan from any 
firm that it employed for address 
search, billing, collection or litigation 
services, and has notified that firm to 
cease collection activity on the loans. 

(9) Copies of all pleadings filed or re-
ceived by the institution on behalf of a 
borrower who has filed a petition in 
bankruptcy and whose loan obligation 
is determined to be nondischargeable. 

(10) Documentation that the institu-
tion has complied with all of the due 
diligence requirements described in 
paragraph (a)(1) of this section if the 
institution has a cohort default rate 
that is equal to or greater than 20 per-
cent as of June 30 of the second year 
preceding the submission period. 

(11) A record of disbursements for 
each loan made to a borrower on an 
MPN that shows the date and amount 
of each disbursement. 

(12)(i) Upon the Secretary’s request 
with respect to a particular loan or 
loans assigned to the Secretary and 
evidenced by an electronically signed 
promissory note, the institution that 
created the original electronically 
signed promissory note must cooperate 
with the Secretary in all activities 
necessary to enforce the loan or loans. 
Such institution must provide— 

(A) An affidavit or certification re-
garding the creation and maintenance 
of the electronic records of the loan or 
loans in a form appropriate to ensure 
admissibility of the loan records in a 
legal proceeding. This affidavit or cer-
tification may be executed in a single 
record for multiple loans provided that 
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this record is reliably associated with 
the specific loans to which it pertains; 
and 

(B) Testimony by an authorized offi-
cial or employee of the institution, if 
necessary, to ensure admission of the 
electronic records of the loan or loans 
in the litigation or legal proceeding to 
enforce the loan or loans. 

(ii) The affidavit or certification in 
paragraph (c)(12)(i)(A) of this section 
must include, if requested by the Sec-
retary— 

(A) A description of the steps fol-
lowed by a borrower to execute the 
promissory note (such as a flowchart); 

(B) A copy of each screen as it would 
have appeared to the borrower of the 
loan or loans the Secretary is enforcing 
when the borrower signed the note 
electronically; 

(C) A description of the field edits 
and other security measures used to 
ensure integrity of the data submitted 
to the originator electronically; 

(D) A description of how the executed 
promissory note has been preserved to 
ensure that it has not been altered 
after it was executed; 

(E) Documentation supporting the in-
stitution’s authentication and elec-
tronic signature process; and 

(F) All other documentary and tech-
nical evidence requested by the Sec-
retary to support the validity or the 
authenticity of the electronically 
signed promissory note. 

(iii) The Secretary may request a 
record, affidavit, certification or evi-
dence under paragraph (a)(6) of this 
section as needed to resolve any fac-
tual dispute involving a loan that has 
been assigned to the Secretary includ-
ing, but not limited to, a factual dis-
pute raised in connection with litiga-
tion or any other legal proceeding, or 
as needed in connection with loans as-
signed to the Secretary that are in-
cluded in a Title IV program audit 
sample, or for other similar purposes. 
The institution must respond to any 
request from the Secretary within 10 
business days. 

(iv) As long as any loan made to a 
borrower under a MPN created by an 
institution is not satisfied, the institu-
tion is responsible for ensuring that all 
parties entitled to access to the elec-
tronic loan record, including the Sec-

retary, have full and complete access 
to the electronic loan record. 

(d) Except as provided in paragraph 
(e) of this section, and subject to para-
graph (g) of this section, the Secretary 
accepts an assignment of a note de-
scribed in paragraph (a) of this section 
and submitted in accordance with para-
graph (c) of this section. 

(e) The Secretary does not accept as-
signment of a loan if— 

(1) The institution has not provided 
the Social Security number of the bor-
rower, unless the loan is submitted for 
assignment under 674.8(d)(3); 

(2) The borrower has received a dis-
charge in bankruptcy, unless— 

(i) The bankruptcy court has deter-
mined that the loan obligation is non-
dischargeable and has entered judg-
ment against the borrower; or 

(ii) A court of competent jurisdiction 
has entered judgment against the bor-
rower on the loan after the entry of the 
discharge order; or 

(3) The institution has initiated liti-
gation against the borrower, unless the 
judgment has been entered against the 
borrower and assigned to the United 
States. 

(f)(1) The Secretary provides an insti-
tution written notice of the acceptance 
of the assignment of the note. By ac-
cepting assignment, the Secretary ac-
quires all rights, title, and interest of 
the institution in that loan. 

(2) The institution shall endorse and 
forward to the Secretary any payment 
received from the borrower after the 
date on which the Secretary accepted 
the assignment, as noted in the written 
notice of acceptance. 

(g)(1) The Secretary may determine 
that a loan assigned to the United 
States is unenforceable in whole or in 
part because of the acts or omissions of 
the institution or its agent. The Sec-
retary may make this determination 
with or without a judicial determina-
tion regarding the enforceability of the 
loan. 

(2) The Secretary may require the in-
stitution to reimburse the Fund for 
that portion of the outstanding balance 
on a loan assigned to the United States 
which the Secretary determines to be 
unenforceable because of an act or 
omission of that institution or its 
agent. 
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(3) Upon reimbursement to the Fund 
by the institution, the Secretary shall 
transfer all rights, title and interest of 
the United States in the loan to the in-
stitution for its own account. 

(h) An institution shall consider a 
borrower whose loan has been assigned 
to the United States for collection to 
be in default on that loan for the pur-
pose of eligibility for title IV financial 
assistance, until the borrower provides 
the institution confirmation from the 
Secretary that he or she has made sat-
isfactory arrangements to repay the 
loan. 

(Approved by the Office of Management and 
Budget under control number 1845–0019) 

(Authority: 20 U.S.C. 424, 1087cc) 

[52 FR 45555, Nov. 30, 1987, as amended at 53 
FR 49147, Dec. 6, 1988; 57 FR 32347, July 21, 
1992; 57 FR 60707, Dec. 21, 1992; 59 FR 61412, 
Nov. 30, 1994; 64 FR 58315, Oct. 28, 1999; 65 FR 
65614, Nov. 1, 2000; 67 FR 67077, Nov. 1, 2002; 72 
FR 61997, Nov. 1, 2007] 

Subpart D—Loan Cancellation 

SOURCE: 52 FR 45758, Dec. 1, 1987, unless 
otherwise noted. 

§ 674.51 Special definitions. 
The following definitions apply to 

this subpart: 
(a) Academic year or its equivalent for 

elementary and secondary schools and 
special education: (1) One complete 
school year, or two half years from dif-
ferent school years, excluding summer 
sessions, that are complete and con-
secutive and generally fall within a 12- 
month period. 

(2) If such a school has a year-round 
program of instruction, the Secretary 
considers a minimum of nine consecu-
tive months to be the equivalent of an 
academic year. 

(b) Academic year or its equivalent for 
institutions of higher education: A period 
of time in which a full-time student is 
expected to complete— 

(1) The equivalent of 2 semesters, 2 
trimesters, or 3 quarters at an institu-
tion using credit hours; or 

(2) At least 900 clock hours of train-
ing for each program at an institution 
using clock hours. 

(c) Title I Children: Children of ages 5 
through 17 who are counted under sec-

tion 1124(c)(1) of the Elementary and 
Secondary Education Act of 1965, as 
amended. 

(d) Children and youth with disabilities: 
Children and youth from ages 3 
through 21, inclusive, who require spe-
cial education and related services be-
cause they have disabilities as defined 
in section 602(a)(1) of the Individuals 
with Disabilities Education Act. 

(e) Early intervention services: Those 
services defined in section 672(2) of the 
Individuals with Disabilities Education 
Act that are provided to infants and 
toddlers with disabilities. 

(f) Elementary school: A school that 
provides elementary education, includ-
ing education below grade 1, as deter-
mined by— 

(1) State law; or 
(2) The Secretary, if the school is not 

in a State. 
(g) Handicapped children: Children of 

ages 3 through 21 inclusive who require 
special education and related services 
because they are— 

(1) Mentally retarded; 
(2) Hard of hearing; 
(3) Deaf; 
(4) Speech and language impaired; 
(5) Visually handicapped; 
(6) Seriously emotionally disturbed; 
(7) Orthopedically impaired; 
(8) Specific learning disabled; or 
(9) Otherwise health impaired. 
(h) High-risk children: Individuals 

under the age of 21 who are low-income 
or at risk of abuse or neglect, have 
been abused or neglected, have serious 
emotional, mental, or behavioral dis-
turbances, reside in placements outside 
their homes, or are involved in the ju-
venile justice system. 

(i) Infants and toddlers with disabil-
ities: Infants and toddlers from birth to 
age 2, inclusive, who need early inter-
vention services for specified reasons, 
as defined in section 672(1) of the Indi-
viduals with Disabilities Education 
Act. 

(j) Local educational agency: (1) A pub-
lic board of education or other public 
authority legally constituted within a 
State to administer, direct, or perform 
a service function for public elemen-
tary or secondary schools in a city, 
county, township, school district, other 
political subdivision of a State; or such 
combination of school districts of 
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