Off. of Postsecondary Educ., Education

(iii) Costs of other actions in bank-
ruptcy proceedings to the extent that
those costs, together with costs de-
scribed in paragraph (e)(5)(ii) of this
section, do not exceed 40 percent of the
total amount of judgment obtained on
the loan; and

(iv) 40 percent of the total amount re-
covered from the borrower in any other
proceeding.

(7) If a collection firm agrees to per-
form or obtain the performance of both
collection and litigation services on a
loan, an amount for both functions
that does not exceed the sum of 40 per-
cent of the amount of principal, inter-
est and late charges collected on the
loan, plus court costs specified in 28
U.S.C. 1920.

(f) Records. For audit purposes, an in-
stitution shall support the amount of
collection costs charged to the Fund
with appropriate documentation, in-
cluding telephone bills and receipts
from collection firms. The documenta-
tion must be maintained in the institu-
tion’s files as provided in §674.19.

(g) Cessation of collection activity of de-
faulted accounts. An institution may
cease collection activity on a defaulted
account with a balance of less than
$200, including outstanding principal,
accrued interest, collection costs, and
late charges, if—

(1) The institution has carried out
the due diligence procedures described
in subpart C of this part with regard to
this account; and

(2) For a period of at least 4 years,
the borrower has not made a payment
on the account, converted the account
to regular repayment status, or applied
for a deferment, postponement, or can-
cellation on the account.

(h) Write-offs of accounts. (1) Notwith-
standing any other provision of this
subpart, an institution may write off
an account, including outstanding
principal, accrued interest, collection
costs, and late charges, with a balance
of—

(1) Less than $25; or

(ii) Less than $50 if, for a period of at
least 2 years, the borrower has been
billed for this balance in accordance
with §674.43(a).

(2) An institution that writes off an
account under this paragraph may no
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longer include the amount of the ac-
count as an asset of the Fund.

(3) When the institution writes off an
account, the borrower is relieved of all
repayment obligations.

(Approved by the Office of Management and
Budget under control number 1845-0023)

(Authority: 20 U.S.C. 424, 1087cc)
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§674.48 Use of contractors to perform
billing and collection or other pro-
gram activities.

(a) The institution is responsible for
ensuring compliance with the billing
and collection procedures set forth in
this subpart. The institution may use
employees to perform these duties or
may contract with other parties to per-
form them.

(b) An institution that contracts for
performance of any duties under this
subpart remains responsible for com-
pliance with the requirements of this
subpart in performing these duties, in-
cluding decisions regarding cancella-
tion, postponement, or deferment of re-
payment, extension of the repayment
period, other billing and collection
matters, and the safeguarding of all
funds collected by its employees and
contractors.

(c) If an institution uses a billing
service to carry out billing procedures
under §674.43, the institution shall en-
sure that the service—

(1) Provides at least quarterly, a
statement to the institution which
shows—

(i) Its activities with regard to each
borrower;

(ii) Any changes in the borrower’s
name, address, telephone number, and,
if known, any changes to the bor-
rower’s Social Security number; and

(iii) Amounts collected from the bor-
rower;

(2) Provides at least quarterly, a
statement to the institution with a
listing of its charges for sKkip-tracing
activities and telephone calls;

(3) Does not deduct its fees from the
amount is receives from borrowers;

(4)(1) Instructs the borrower to remit
payment directly to the institution;
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(ii) Instructs the borrower to remit
payment to a lock-box maintained for
the institution; or

(iii) Deposits those funds received di-
rectly from the borrower immediately
in an institutional trust account that
must be an interest-bearing account if
those funds will be held for longer than
45 days; and

(5) Maintains a fidelity bond or com-
parable insurance in accordance with
the requirements in paragraph (f) of
this section.

(d) If the institution uses a collection
firm, the institution shall ensure that
the firm—

(1)(i) Instructs the borrower to remit
payment directly to the institution;

(ii) Instructs the borrower to remit
payment to a lockbox maintained for
the institution; or

(iii) Deposits those funds received di-
rectly from the borrower immediately
in an institutional trust account that
must be an interest-bearing account if
those funds will be held for longer than
45 days, after deducting its fees if au-
thorized to do so by the institution;
and

(2) Provides at least quarterly, a
statement to the institution which
shows—

(i) Its activities with regard to each
borrower;

(ii) Any changes in the borrower’s
name, address, telephone number and,
if known, any changes to the bor-
rower’s Social Security number;

(iii) Amounts collected from the bor-
rower; and

(3) Maintains a fidelity bond or com-
parable insurance in accordance with
the requirements in paragraph (f) of
this section.

(e) If an institution uses a billing
service to carry out §674.43 (billing pro-
cedures), it may not use a collection
firm that—

(1) Owns or controls the billing serv-
ice;

(2) Is owned or controlled by the bill-
ing service; or

(3) Is owned or controlled by the
same corporation, partnership, associa-
tion, or individual that owns or con-
trols the billing service.

(f)(1) An institution that employs a
third party to perform billing or collec-
tion services required under this sub-

34 CFR Ch. VI (7-1-08 Edition)

part shall ensure that the party has
and maintains in effect a fidelity bond
or comparable insurance in accordance
with the requirements of this para-
graph.

(2) If the institution does not author-
ize the third party to deduct its fees
from payments from borrowers, the in-
stitution shall ensure that the party is
bonded or insured in an amount not
less than the amount of funds that the
institution reasonably expects to be re-
paid over a two-month period on ac-
counts it refers to the party.

(3) In the institution authorizes the
third party performing collection serv-
ices to deduct its fees from payments
from borrowers, the institution shall
ensure that—

(i) If the amount of funds that the in-
stitution reasonably expects to be paid
over a two-month period on accounts it
refers to the party is less than $100,000,
the party is bonded or insured in an
amount equal to the lesser of—

(A) Ten times the amount of funds
that the institution reasonably expects
to be repaid over a two-month period
on accounts it refers to the party; or

(B) The total amount of funds that
the party demonstrates will be repaid
over a two-month period on all ac-
counts of any kind on which it per-
forms billing and collection services;
and

(ii) If the amount of funds that the
institution reasonably expects to be re-
paid over a two-month period on ac-
counts it refers to the party is more
than $100,000, the institution shall en-
sure that the party has and maintains
in effect a fidelity bond or comparable
insurance—

(A) Naming the institution as bene-
ficiary; and

(B) In an amount not less than the
amount of funds reasonably expected
to be repaid on accounts referred by
the institution to the party during a
two-month period.

(4) The institution shall review annu-
ally the amount of repayments ex-
pected to be made on accounts it refers
to a third party for billing or collection
services, and shall ensure that the
amount of the fidelity bond or insur-
ance coverage maintained continues to
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meet the requirements of this para-
graph.

(Approved by the Office of Management and
Budget under control number 1845-0023)

(Authority: 20 U.S.C. 424, 1087cc)

[62 FR 45555, Nov. 30, 1987, as amended at 53
FR 49147, Dec. 6, 1988; 59 FR 61412, Nov. 30,
1994; 64 FR 58315, Oct. 28, 1999]

§674.49 Bankruptcy of borrower.

(a) General. If an institution receives
notice that a borrower has filed a peti-
tion for relief in bankruptcy, usually
by receiving a notice of meeting of
creditors, the institution and its
agents shall immediately suspend any
collection efforts outside the bank-
ruptcy proceeding against the bor-
rower.

(b) Proof of claim. The institution
must file a proof of claim in the bank-
ruptcy proceeding unless—

(1) In the case of a proceeding under
chapter 7 of the Bankruptcy Code, the
notice of meeting of creditors states
that the borrower has no assets, or

(2) In the case of a bankruptcy pro-
ceeding under either Chapter 7 or Chap-
ter 13 of the Bankruptcy Code in which
the repayment plan proposes that the
borrower repay less than the full
amount owed on the loan, the institu-
tion has an authoritative determina-
tion by an appropriate State official
that in the opinion of the State offi-
cial, the institution is an agency of the
State and is, on that basis, under appli-
cable State law, immune from suit.

(c) Borrower’s request for determination
of dischargeability. (1) The institution
must use due diligence and may assert
any defense consistent with its status
under applicable law to avoid discharge
of the loan. The institution must fol-
low the procedures in this paragraph to
respond to a complaint for a deter-
mination of dischargeability under 11
U.S.C. 523(a)(8) on the ground that re-
payment of the loan would impose an
undue hardship on the borrower and his
or her dependents, unless discharge
would be more effectively opposed by
avoiding that action.

(2) If the petition for relief in bank-
ruptcy was filed before October 8, 1998
and more than seven years of the re-
payment period on the loan (excluding
any applicable suspension of the repay-
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ment period defined in 34 CFR
682.402(m)) have passed before the bor-
rower filed the petition, the institution
may not oppose a determination of
dischargeability requested under 11
U.S.C. 523(a)(8)(B) on the ground of
undue hardship.

(3) In any other case, the institution
must determine, on the basis of reason-
ably available information, whether re-
payment of the loan under either the
current repayment schedule or any ad-
justed schedule authorized under sub-
part B or D of this part would impose
an undue hardship on the borrower and
his or her dependents.

(4) If the institution concludes that
repayment would not impose an undue
hardship, the institution shall deter-
mine whether the costs reasonably ex-
pected to be incurred to oppose dis-
charge will exceed one-third of the
total amount owed on the loan, includ-
ing principal, interest, late charges and
collection costs.

(5) If the expected costs of opposing
discharge of such a loan do not exceed
one-third of the total amount owed on
the loan, the institution shall—

(i) Oppose the borrower’s request for
a determination of dischargeability;
and

(ii) If the borrower is in default on
the loan, seek a judgment for the
amount owed on the loan.

(6) In opposing a request for a deter-
mination of dischargeability, the insti-
tution may compromise a portion of
the amount owed on the loan if it rea-
sonably determines that the com-
promise is necessary in order to obtain
a judgment on the loan.

(d) Request for determination of non-
dischargeability. The institution may
file a complaint for a determination
that a loan obligation is not discharge-
able and for judgment on the loan if
the institution would have been re-
quired under paragraph (c) of this sec-
tion to oppose a request for a deter-
mination of dischargeability with re-
gard to that loan.

(e) Chapter 13 repayment plan. (1) The
institution shall follow the procedures
in this paragraph in response to a re-
payment plan proposed by a borrower
who has filed for relief under chapter 13
of the Bankruptcy Code.
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