National Marine Fisheries Service/NOAA, Commerce

has been published in the FEDERAL
REGISTER, any interested person may
file with the Assistant Administrator
any written comments on the rec-
ommended decision. All comments, in-
cluding recommendations from or con-
sultation with the Marine Mammal
Commission, must be submitted during
the 20-day period to the Assistant Ad-
ministrator at the previously men-
tioned address.

§228.21 Assistant Administrator’s deci-
sion.

(a) Upon receipt of the recommended
decision and transcript and after the
20-day period for receiving written
comments on the recommended deci-
sion has passed, the Assistant Adminis-
trator shall make a final decision on
the proposed regulations and waiver,
where applicable. The Assistant Ad-
ministrator’s decision may affirm,
modify, or set aside, in whole or in
part, the recommended findings, con-
clusions and decision of the presiding
officer. The Assistant Administrator
may also remand the hearing record to
the presiding officer for a fuller devel-
opment of the record.

(b) The Assistant Administrator’s de-
cision shall include:

(1) A statement containing a descrip-
tion of the history of the proceeding;

(2) Findings on the issues of fact with
the reasons therefor; and

(3) Rulings on issues of law.

(4) The Assistant Administrator’s de-
cision shall be published in the FED-
ERAL REGISTER. If the waiver is ap-
proved, the final adopted regulations
shall be promulgated with the decision.

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER
THE MARINE MAMMAL PROTEC-
TION ACT OF 1972

Subpart A—General Provisions

Sec.
229.1
229.2

Purpose and scope.

Definitions.

229.3 Prohibitions.

229.4 Requirements for Category I and II
fisheries.

229.5 Requirements for Category III fish-
eries.

229.6 Reporting requirements.

§229.1

229.7 Monitoring of incidental mortalities
and serious injuries.

229.8 Publication of List of Fisheries.

229.9 Emergency regulations.

229.10 Penalties.

229.11 Confidential fisheries data.

229.12 Consultation with the Secretary of
the Interior.

Subpart B—Takes of Endangered and
Threatened Marine Mammails

229.20 Issuance of permits.

Subpart C—Take Reduction Plan
Regulations and Emergency Regulations

229.30 Basis.

229.31 Pacific Offshore Cetacean Take Re-
duction Plan.

229.32 Atlantic large whale take reduction
plan regulations.

229.33 Harbor Porpoise Take Reduction Plan
Implementing Regulations—Gulf of
Maine.

229.34 Harbor Porpoise
Plan—Mid-Atlantic.

229.35 Bottlenose Dolphin Take Reduction
Plan.

FIGURE 1 TO PART 229—DRIFT GILLNET PINGER
CONFIGURATION AND EXTENDER REQUIRE-
MENTS

AUTHORITY: 16 U.S.C. 1361 et seq.; §229.32(f)
also issued under 16 U.S.C. 15631 et seq.

SOURCE: 60 FR 45100, Aug. 30, 1995, unless
otherwise noted.

Take Reduction

Subpart A—General Provisions

§229.1 Purpose and scope.

(a) The regulations in this part im-
plement sections 101(a)(5)(E) and 118 of
the Marine Mammal Protection Act of
1972, as amended (16 U.S.C. 1371(a)(5)(E)
and 1387) that provide for exceptions
for the taking of marine mammals in-
cidental to certain commercial fishing
operations from the Act’s general mor-
atorium on the taking of marine mam-
mals.

(b) Section 118 of the Act, rather
than sections 103 and 104, governs the
incidental taking of marine mammals
in the course of commercial fishing op-
erations by persons using vessels of the
United States, other than vessels fish-
ing for yellowfin tuna in the eastern
tropical Pacific Ocean purse seine fish-
ery, and vessels that have valid fishing
permits issued in accordance with sec-
tion 204(b) of the Magnuson Fishery
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§229.2

Conservation and Management Act (16
U.S.C. 1824(b)).

(c) The regulations of Subpart B also
govern the incidental taking by com-
mercial fishers of marine mammals
from species or stocks designated
under the Act as depleted on the basis
of their listing as threatened species or
endangered species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531
et seq.).

(d) The regulations of this part do
not apply to the incidental taking of
California sea otters or to Northwest
treaty Indian tribal members exer-
cising treaty fishing rights.

(e) Authorizations under subpart A of
this part are exemptions only from the
taking prohibitions under the Act and
not those under the Endangered Spe-
cies Act of 1973. To be exempt from the
taking prohibitions under the Endan-
gered Species Act, specific authoriza-
tion under subpart B of this part is re-
quired.

(f) Authorizations under this part do
not apply to the intentional lethal tak-
ing of marine mammals in the course
of commercial fishing operations ex-
cept as provided for under §§229.4(k)
and 229.5(f).

(g) The purposes of the regulations in
this part are to:

(1) Reduce the incidental mortality
or serious injury of marine mammals
occurring in the course of commercial
fishing operations below the potential
biological removal level for a par-
ticular stock, and

(2) Reduce the incidental mortality
or serious injury of marine mammals
occurring in the course of commercial
fishing operations to insignificant lev-
els approaching a zero mortality and
serious injury rate by the statutory
deadline of April 30, 2001.

[60 FR 45100, Aug. 30, 1995, as amended at 64
FR 9086, Feb. 24, 1999]

§229.2 Definitions.

In addition to the definitions con-
tained in the Act and §216.3 of this
chapter, and unless otherwise defined
in this chapter, the terms in this chap-
ter have the following meaning:

Act or MMPA means the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.).

50 CFR Ch. Il (10-1-07 Edition)
American lobster or lobster
Homarus americanus.

Anchored gillnet means any gillnet
gear, including a sink gillnet or stab
net, that is set anywhere in the water
column and which is anchored, secured
or weighted to the bottom of the sea.
Also called a set gillnet.

Assistant Administrator means the As-
sistant Administrator for Fisheries of
the National Oceanic and Atmospheric
Administration.

Authorization Certificate means a doc-
ument issued by the Assistant Admin-
istrator, or designee, under the author-
ity of section 118 of the Act that au-
thorizes the incidental, but not inten-
tional, taking of marine mammals in
Category I or II fisheries.

Breaking strength means the highest
tensile force which an object can with-
stand before breaking.

Bridle means the lines connecting a
gillnet to an anchor or buoy line.

Buoy line means a line connecting
fishing gear in the water to a buoy at
the surface of the water.

Category 1 fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have frequent in-
cidental mortality and serious injury
of marine mammals. A commercial
fishery that frequently causes mor-
tality or serious injury of marine mam-
mals is one that is by itself responsible
for the annual removal of 50 percent or
more of any stock’s potential biologi-
cal removal level.

Category II fishery means a commer-
cial fishery determined by the Assist-
ant Administrator to have occasional
incidental mortality and serious injury
of marine mammals. A commercial
fishery that occasionally causes mor-
tality or serious injury of marine mam-
mals is one that, collectively with
other fisheries, is responsible for the
annual removal of more than 10 per-
cent of any marine mammal stock’s po-
tential biological removal level and
that is by itself responsible for the an-
nual removal of between 1 and 50 per-
cent, exclusive, of any stock’s poten-
tial biological removal level. In the ab-
sence of reliable information indi-
cating the frequency of incidental mor-
tality and serious injury of marine
mammals by a commercial fishery, the

means
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