National Marine Fisheries Service/NOAA, Commerce

damage or loss occurred, then an ob-
struction existed in the immediate vi-
cinity where the damage or loss oc-
curred. In the case of damages caused
by a pipeline, the presumption will be
available regardless of whether the
pipeline was recorded on charts or in
the Notice to Mariners; and

(4) There was no proper surface
marker or lighted buoy attached, or
closely anchored, to such obstruction.

(¢c) Geographic exclusion from presump-
tion of causation. Damage or loss occur-
ring within a one-quarter mile radius
of obstructions recorded on charts or in
a Notice to Mariners, or properly
marked, is presumed to involve the re-
corded or marked obstruction.

§296.8 Amount of award.

(a) Actual damages. The award for
damaged fishing gear will be the lesser
of the gear’s repair cost or replacement
cost. The award for lost fishing gear
will be the gear’s replacement cost.

(b) Consequential damages. An award
may also include compensation for any
damage or loss (except personal injury)
that is incurred as a consequence of the
fishing gear damage or loss.

(c) Resulting economic loss. An award
may also include 50 percent of the re-
sulting economic loss from damage to
or loss of fishing vessels and gear.

(d) Attorney, CPA, consultant fees. An
award may also include compensation
for reasonable fees paid by the claim-
ant to an attorney, CPA, or other con-
sultant for the preparation or prosecu-
tion of a claim.

(e) Negligence of claimant. (1) An
award will be reduced to the extent
that the loss or damage was caused by
the negligence or fault of the claimant.
(For example, a claimant who sus-
tained $10,000 in damages and whose
negligence or fault was found to be re-
sponsible for 40% of the damage would
receive $6,000 in compensation. If the
same claimant were responsible for 99%
of the negligence or fault that caused
the damage, the claimant would re-
ceive $100 in compensation).

(2) Negligence of the owner or oper-
ator of the fishing vessel or gear will
reduce crewmember awards to the
same extent that it reduces an award
to the vessel’s owner or operator.

§296.12

(f) Insurance proceeds. An award will
be reduced by the amount the claimant
has, or reasonably would have, received
under a commercial policy of full hull
and machinery and protection and in-
demnity insurance, whether or not
such insurance was in effect at the
time the casualty occurred.

[47 FR 49600, Nov. 1, 1982, as amended at 50
FR 13796, Apr. 8, 1985]

§296.9 Initial determination.

The Chief, FSD will make an initial
determination on a claim within 60
days after the day on which the claim
is accepted for filing. The initial deter-
mination will state:

(a) If the claim is disapproved, the
reason for disapproval, or

(b) If the claim is approved, the
amount of compensation and the basis
on which the amount was determined.

§296.10 Agency review.

(a) Within 30 days after the Chief,
FDS, issues an initial determination,
the claimant, or any other interested
person who submitted evidence relat-
ing to the initial determination, may
ask the Assistant Administrator,
NMF'S, or his designee, for a review of
the initial determination.

(b) The petitioner may submit writ-
ten or oral evidence within 30 days of
filing the petition for review.

§296.11 Final determination.

(a) If a petition for review of an ini-
tial determination is filed within 30
days after the date the Chief, FSD,
issues an initial determination, the As-
sistant Administrator, NMFS, or his
designee will conduct a review of the
initial determination, and will issue a
final determination no later than 60
days after receipt of the request for re-
view of the initial determination.

(b) If a petition for review of an ini-
tial determination is not filed within 30
days after the day on which the Chief,
FSD, issues an initial determination,
the initial determination will become a
final determination.

§296.12

(a) By person denying responsibility for
damage. Any person who is notified by
the Interior Department and fails to

Payment of costs.
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§296.13

respond or denies responsibility for the
damages claimed will pay the costs of
the proceedings if such person is subse-
quently found to be responsible for the
damage claimed.

(b) By the claimant. Any claimant
who files a claim will pay the cost of
the proceedings if such person is subse-
quently found to be responsible for the
damage claimed.

(c) By person denying responsibility for
damage and the claimant. If more than
one party is found to have responsi-
bility for the damage claimed, then the
cost of the proceedings will be appor-
tioned between them.

§296.13 Payment of award for claim.

(a) Upon an initial determination,
the Chief, Financial Services Division,
shall immediately disburse the claim
awarded if the claimant signed as part
of his/her application a statement
agreeing to repay all or any part of the
award if the award should for any rea-
son be subsequently reduced.

(b) [Reserved]

[61 FR 6322, Feb. 20, 1996]

§296.14 Subrogation.

(a) The claim application will con-
tain a subrogation statement signed by

50 CFR Ch. Il (10-1-07 Edition)

the claimant as a condition of payment
of the claim which:

(1) Assigns to the Fund the claim-
ant’s rights against third parties; and

(2) Provides that the claimant will
assist the Fund in any reasonable way
to pursue those rights.

(b) Collection of subrogated rights. If
a reasonable chance of successful col-
lection exists, NMFS will refer any
subrogated rights to the Justice De-
partment for collection.

(c) Any moneys recovered through
subrogation shall be deposited into the
Fund.

[47 FR 49600, Nov. 1, 1982, as amended at 61
FR 6323, Feb. 20, 1996]

§296.15 Judicial review.

Any claimant or other person who is
aggrieved by a final determination
may, no later than 30 days after the de-
termination, seek judicial review of
the determination in the United States
District Court for such judicial district
as may be mutually agreeable to the
parties concerned or, if no agreement
can be reached, in the United States
District Court for the judicial district
in which the claimant’s home port is
located.
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