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§453.02 Definitions.

Definitions applicable to this part
are contained in 50 CFR 450.01.

§453.03 Committee review and final
determinations.

(a) Final determinations. Within 30
days of receiving the Secretary’s report
and record, the Committee shall grant
an exemption from the requirements of
section 7(a)(2) of the Act for an agency
action if, by a vote in which at least
five of its members concur:

(1) It determines that based on the
report to the Secretary, the record of
the hearing held under §452.05, and on
such other testimony or evidence as it
may receive:

(i) There are no reasonable and pru-
dent alternatives to the proposed ac-
tion;

(ii) The benefits of such action clear-
ly outweigh the benefits of alternative
courses of action consistent with con-
serving the species or its critical habi-
tat, and such action is in the public in-
terest;

(iii) The action is of regional or na-
tional significance; and

(iv) Neither the Federal agency con-
cerned nor the exemption applicant
made any irreversible or irretrievable
commitment of resources prohibited by
section 7(d) of the Act; and,

(2) It establishes such reasonable
mitigation and enhancement measures,
including, but not limited to, live prop-
agation, transplantation, and habitat
acquisition and improvement, as are
necessary and appropriate to minimize
the adverse effects of the proposed ac-
tion upon the endangered species,
threatened species, or critical habitat
concerned. Any required mitigation
and enhancement measures shall be
carried out and paid for by the exemp-
tion applicant.

(b) Decision and order. The Commit-
tee’s final determinations shall be doc-
umented in a written decision. If the
Committee determines that an exemp-
tion should be granted, the Committee
shall issue an order granting the ex-
emption and specifying required miti-
gation and enhancement measures. The
Committee shall publish its decision
and order in the FEDERAL REGISTER as
soon as practicable.

§453.04

(c) Permanent exemptions. Under sec-
tion 7(h)(2) of the Act, an exemption
granted by the Committee shall con-
stitute a permanent exemption with re-
spect to all endangered or threatened
species for the purposes of completing
such agency action—

(1) Regardless of whether the species
was identified in the biological assess-
ment, and

(2) Only if a biological assessment
has been conducted under section 7(c)
of the Act with respect to such agency
action. Notwithstanding the foregoing,
an exemption shall not be permanent
if—

(i) The Secretary finds, based on the
best scientific and commercial data
available, that such exemption would
result in the extinction of a species
that was not the subject of consulta-
tion under section 7(a)(2) of the Act or
was not identified in any biological as-
sessment conducted under section 7(c)
of the Act, and

(ii) The Committee determines with-
in 60 days after the date of the Sec-
retary’s finding that the exemption
should not be permanent.

If the Secretary makes a finding that
the exemption would result in the ex-
tinction of a species, as specified
above, the Committee shall meet with
respect to the matter within 30 days
after the date of the finding. During
the 60 day period following the Sec-
retary’s determination, the holder of
the exemption shall refrain from any
action which would result in extinction
of the species.

(d) Finding by the Secretary of Defense.
If the Secretary of Defense finds in
writing that an exemption for the
agency action is necessary for reasons
of national security, the Committee
shall grant the exemption notwith-
standing any other provision in this
part.

§453.04 Committee information gath-
ering.

(a) Written submissions. When the
Chairman or four Committee members
decide that written submissions are
necessary to enable the Committee to
make its final determinations, the
Chairman shall publish a notice in the
FEDERAL REGISTER inviting written
submissions from interested persons.
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