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§ 404.4 Access to the Monument. 
(a) Entering the Monument is prohib-

ited and thus unlawful except: 
(1) As provided in §§ 404.8 and 404.9; 
(2) Pursuant to a permit issued under 

§§ 404.10 or 404.11; or 
(3) When conducting passage without 

interruption in accordance with para-
graph (b) of this section. 

(b) Any person passing through the 
Monument without interruption is sub-
ject to the prohibitions in §§ 404.5, 404.6, 
and 404.7 and must provide notification 
prior to entering and after leaving the 
Monument. Notification of entry must 
be provided at least 72 hours, but no 
longer than 1 month, prior to the entry 
date. Notification of departure from 
the Monument must be provided within 
12 hours of leaving. Notification under 
this paragraph may be made via e-mail, 
telephone or fax by contacting: 

(1) E-mail: 
nwhi.notifications@noaa.gov; or 

(2) Telephone: 1–866–478–NWHI (6944); 
or (808) 395–NWHI (6944). 

(c) A person providing notice under 
this paragraph must provide the fol-
lowing information, as applicable: 

(1) Position when making report. 
(2) Vessel name and International 

Maritime Organization identification 
number. 

(3) Name, address, and telephone 
number of owner and operator. 

(4) USCG documentation, state li-
cense, or registration number. 

(5) Home port. 
(6) Intended and actual route through 

the Monument. 
(7) General categories of any haz-

ardous cargo on board. 
(8) Length of vessel and propulsion 

type (e.g., motor or sail). 

[71 FR 51135, Aug. 29, 2006; 71 FR 52874, Sept. 
7, 2006] 

§ 404.5 Requirements for a vessel mon-
itoring system. 

(a) Requirement for use. Effective Au-
gust 28, 2006, an owner or operator of a 
vessel that has been issued a permit for 
accessing the Monument must ensure 
that such vessel has an OLE-approved, 
operating VMS on board when 
voyaging within the Monument. An op-
erating VMS includes an operating mo-
bile transmitting unit on the vessel 
and a functioning communication link 

between the unit and OLE as provided 
by an OLE-approved communication 
service provider. Appendix B to this 
part 404 provides information regarding 
OLE-approved transmitting units. 

(b) Installing and activating the VMS. 
Only a VMS that has been approved by 
OLE may be used. When installing and 
activating the OLE-approved VMS, or 
when reinstalling and reactivating 
such VMS, the vessel owner or operator 
must: 

(1) Follow procedures indicated on an 
installation and activation checklist, 
which is available from OLE; and 

(2) Submit to OLE a statement certi-
fying compliance with the checklist, as 
prescribed on the checklist. 

(c) Interference with the VMS. No per-
son may interfere with, tamper with, 
alter, damage, disable, or impede the 
operation of the VMS, or attempt any 
of the same. 

(d) Interruption of operation of the 
VMS. When a vessel’s VMS is not oper-
ating properly, the owner or operator 
must immediately contact OLE, and 
follow instructions from that office. If 
notified by OLE that a vessel’s VMS is 
not operating properly, the owner and 
operator must follow instructions from 
that office. In either event, such in-
structions may include, but are not 
limited to, manually communicating 
to a location designated by OLE the 
vessel’s positions or returning to port 
until the VMS is operable. 

(e) Access to position data. As a condi-
tion of authorized access to the Monu-
ment, a vessel owner or operator sub-
ject to the requirements for a VMS in 
this section must allow OLE, the 
USCG, and their authorized officers 
and designees access to the vessel’s po-
sition data obtained from the VMS. 
Consistent with other applicable laws, 
including the limitations on access to, 
and use of, VMS data collected under 
the Magnuson-Stevens Fishery Con-
servation and Management Act, the 
Secretaries may have access to, and 
use of, collected data for scientific, sta-
tistical, and management purposes. 

(f) Authority for installation and oper-
ation. OLE has authority over the in-
stallation and operation of the VMS 
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unit. OLE may authorize the connec-
tion or order the disconnection of addi-
tional equipment, including a com-
puter, to any VMS unit when deemed 
appropriate by OLE. 

(g) Activities Regarding Vessel Moni-
toring Systems. Effective August 28, 
2006, the following activities regarding 
vessel monitoring systems are prohib-
ited and thus unlawful for any person 
to conduct or cause to be conducted: 

(1) Operating any vessel within the 
Monument without an OLE type-ap-
proved mobile transceiver unit de-
scribed in this section; 

(2) Failing to install, activate, repair, 
or replace a mobile transceiver unit 
prior to leaving port; 

(3) Failing to operate and maintain a 
mobile transceiver unit on board the 
vessel at all times as specified in this 
section; 

(4) Tampering with, damaging, de-
stroying, altering, or in any way dis-
torting, rendering useless, inoperative, 
ineffective, or inaccurate the VMS, 
mobile transceiver unit, or VMS signal 
required to be installed on or trans-
mitted by a vessel as specified in this 
section; 

(5) Failing to contact OLE or follow 
OLE instructions when automatic posi-
tion reporting has been interrupted as 
specified in this section; 

(6) Registering a VMS or mobile 
transceiver unit to more than one ves-
sel at the same time; 

(7) Connecting or leaving connected 
additional equipment to a VMS unit or 
mobile transceiver unit without the 
prior approval of OLE; and 

(8) Making a false statement, oral or 
written, to an authorized officer re-
garding the installation, use, oper-
ation, or maintenance of a VMS unit or 
mobile transceiver unit or communica-
tion service provider. 

§ 404.6 Prohibited activities. 
The following activities are prohib-

ited and thus unlawful for any person 
to conduct or cause to be conducted: 

(a) Exploring for, developing, or pro-
ducing oil, gas, or minerals within the 
Monument; 

(b) Using or attempting to use poi-
sons, electrical charges, or explosives 
in the collection or harvest of a Monu-
ment resource; 

(c) Introducing or otherwise releasing 
an introduced species from within or 
into the Monument; and 

(d) Anchoring on or having a vessel 
anchored on any living or dead coral 
with an anchor, anchor chain, or an-
chor rope. 

§ 404.7 Regulated activities. 
Except as provided in §§ 404.8, 404.9 

and 404.10, the following activities are 
prohibited and thus unlawful for any 
person to conduct or cause to be con-
ducted within the Monument without a 
valid permit as provided for in § 404.11: 

(a) Removing, moving, taking, har-
vesting, possessing, injuring, dis-
turbing, or damaging; or attempting to 
remove, move, take, harvest, possess, 
injure, disturb, or damage any living or 
nonliving Monument resource; 

(b) Drilling into, dredging, or other-
wise altering the submerged lands 
other than by anchoring a vessel; or 
constructing, placing, or abandoning 
any structure, material, or other mat-
ter on the submerged lands; 

(c) Anchoring a vessel; 
(d) Deserting a vessel aground, at an-

chor, or adrift; 
(e) Discharging or depositing any ma-

terial or other matter into Special 
Preservation Areas or the Midway 
Atoll Special Management Area except 
vessel engine cooling water, weather 
deck runoff, and vessel engine exhaust; 

(f) Discharging or depositing any ma-
terial or other matter into the Monu-
ment, or discharging or depositing any 
material or other matter outside the 
Monument that subsequently enters 
the Monument and injures any re-
sources of the Monument, except fish 
parts (i.e., chumming material or bait) 
used in and during authorized fishing 
operations, or discharges incidental to 
vessel use such as deck wash, approved 
marine sanitation device effluent, cool-
ing water, and engine exhaust; 

(g) Touching coral, living or dead; 
(h) Possessing fishing gear except 

when stowed and not available for im-
mediate use during passage without 
interruption through the Monument; 

(i) Swimming, snorkeling, or closed 
or open circuit SCUBA diving within 
any Special Preservation Area or the 
Midway Atoll Special Management 
Area; and 
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