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constructed, acquired and/or recon-
structed replaces another vessel which
was lost or destroyed and which had,
immediately prior to the loss or de-
struction, operated in the same fishery
as the adopted conditional fishery, pro-
vided, however, that the fishing capac-
ity of the replacement vessel has a
fishing capacity substantially equiva-
lent to the vessel lost or destroyed and
that the construction, acquisition and/
or reconstruction is completed within 2
years after the close of the taxable
year in which the loss or destruction
occurred. The Secretary may, at his
discretion, and for good and sufficient
cause shown, extend the replacement
period, provided that the request for
extension of time to replace is timely
filed with the Secretary

(f) Conditional fishery adoption shall
have the following effect on all Sched-
ule B objectives (whether for acquisi-
tion, construction, or reconstruction)
which the Secretary deems to signifi-
cantly increase harvesting capacity in
that fishery, excluding those cir-
cumstances specifically exempted by
paragraphs (b) through (e) of this sec-
tion (which shall be governed by the
provisions of paragraphs (b) through (e)
of this section).

(1) The Secretary may nevertheless
consent to the qualification of with-
drawal, but only up to an amount not
exceeding the total of eligible ceilings
actually deposited during tax years
other than the taxable year in which
conditional fishery adoption occurs
plus a pro-rata portion of eligible ceil-
ings generated in the tax year in which
conditional fishery adoption occurs.
Pro-ration shall be according to the
number of months or any part thereof
in a party’s tax year which elapse be-
fore the adoption of the conditional
fishery occurs. For example, if a par-
ty’s tax year runs from January 1, 1974,
to December 31, 1974, and conditional
fishery adoption occurs on August 15,
1974, (i.e., during the 8th month of the
party’s tax year), then the pro-rata
portion for that year is eight-twelfths
of the total eligible ceilings generated
during that year.

(2) Qualified withdrawals in excess of
the amount specified in paragraph (f)(1)
of this section shall not, during the
continuance of the adopted conditional
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fishery, be consented to. Parties at this
point shall have the following option:

(i) Make, with the Secretary’s con-
sent, a nonqualified withdrawal of the
excess and discontinue the future de-
posit of eligible ceilings (which may ef-
fect termination of the Interim CCF
Agreement).

(ii) Reserve the excess, as well as the
future deposit of eligible ceilings, for a
Schedule B objective not then involv-
ing an adopted conditional fishery. If
amendment of an Interim CCF Agree-
ment is necessary in order to include a
Schedule B objective not then involv-
ing an adopted conditional fishery, the
party may, with the Secretary’s con-
sent, make the necessary amendment.

(iii) Reserve the excess, as well as the
future deposit of eligible ceilings, for a
Schedule B objective involving a then
adopted conditional fishery in antici-
pation that the then adopted condi-
tional fishery will eventually be
disadopted, in which case all deposits
of eligible ceilings will once again be
eligible for the Secretary’s consent as
qualified withdrawals. If the adoption
of a conditional fishery continues for a
substantial length of time and there is
no forseeable prospect of disadoption,
then the Secretary, in his discretion,
may require paragraph (£)(2)(i) or (ii) of
this section to be effected.

(g) The Secretary shall neither enter
into a new Interim CCF Agreement,
nor permit amendment of an existing
one, which involves a Schedule B objec-
tive in a then adopted conditional fish-
ery unless paragraph (b), (¢) or (d) of
this §259.32 applies or unless the Sched-
ule B objective is expressly conditioned
upon acquisition construction, or re-
construction of the type permitted
under paragraph (e) of this §259.32.
Such an express condition would not
survive beyond the time at which con-
ditional fishery status is removed.

§259.33 Constructive deposits and
withdrawals; ratification of with-
drawals (as qualified) made without
first having obtained Secretary’s
consent; first tax year for which In-
terim CCF Agreement is effective.

(a) Periods controlling permissibility.
For the purpose of this §259.33, the pe-
riod between the beginning and the end
of a party’s tax year is designated
“Period (aa)’”’; the period between the
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end of a party’s tax year and the par-
ty’s tax due date for that tax year is
designated ‘‘Period (bb)’’; the period
between the party’s tax due date and
the date on which ends the party’s last
extension (if any) of that tax due date
is designated ‘‘Period (cc)’’.

(b) Constructive deposits and with-
drawals (before Interim CCF Agreement
effectiveness date). Constructive depos-
its and withdrawals shall be permis-
sible only during the Period (aa) during
which a written application for an in-
terim CCF Agreement is submitted to
the Secretary and so much of the next
succeeding Period (aa), if any, which
occurs before the Secretary executes
the Interim CCF Agreement previously
applied for. All otherwise qualified ex-
penditures of eligible ceilings during
Period (aa) may be consented to by the
Secretary as constructive deposits and
withdrawals: Provided, The applicant’s
application for an Interim CCF Agree-
ment and for consent to constructive
deposit and withdrawal qualification
(together with sufficient supporting
data to enable the Secretary’s execu-
tion or issuance of consent) is sub-
mitted to the Secretary either before
the end of Period (bb) or, if extension
was requested and received, before the
end of Period (cc). If, however, the Sec-
retary receives the completed applica-
tion in proper form so close to the lat-
est permissible period that the Interim
CCF Agreement cannot be executed
and/or the consent given before the end
of Period (bb) or Period (cc), whichever
applies, then the burden is entirely
upon the applicant to negotiate with
the Internal Revenue Service (IRS) for
such relief as may be available (e.g.,
filing an amended tax return, if appro-
priate). The Secretary willl neverthe-
less execute the Interim CCF Agree-
ment and issue his consent however
long past the applicant’s Period (bb) or
Period (cc), whichever applies, the Sec-
retary’s administrative workload re-
quires. Should IRS relief be, for any
reason, unavailable, the Secretary
shall regard the same as merely due to
the applicant’s having failed to apply
in a more timely fashion.

(c) Constructive deposits (after Interim
CCF Agreement effectiveness date). The
Secretary shall not permit construc-
tive deposits or withdrawals after the
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effective date of an Interim CCF Agree-
ment. Eligible ceilings must, after the
effective date of an interim CCF Agree-
ment, be physically deposited in money
or kind in scheduled depositories be-
fore the last date eligible ceilings for
any Period (aa) of any party become in-
eligible for deposit (the last date being
Period (bb) or Period (cc), whichever
applies).

(d) Ratification of withdrawals (as
qualified) made without first having ob-
tained Secretary’s consent. The Sec-
retary may ratify as qualified any
withdrawal made without first having
obtained the Secretary’s consent there-
for, provided the withdrawal was such
as would have resulted in the Sec-
retary’s consent had it been requested
before withdrawal, and provided fur-
ther that the party’s request for con-
sent (together with sufficient sup-
porting data to enable issuance of the
Secretary’s consent) is submitted to
the Secretary either before the end of
Period (bb) or, if extension was re-
quested and received, before the end of
Period (cc).

(1) If, however, the Secretary receives
the request in proper form so close to
the latest permissible period that the
consent cannot be given before expira-
tion of Period (bb) or Period (cc),
whichever applies, then the burden is
entirely upon the party to negotiate
with IRS for such relief as may be
available (e.g., filing an amended tax
return, if appropriate). The Secretary
will nevertheless issue his consent
however long past the party’s Period
(bb) or Period (cc), whichever applies,
the Secretary’s administrative work-
load requires. Should IRS relief be, for
any reason, unavailable, the Secretary
shall regard the same as merely due to
the party’s having failed to apply in a
more timely fashion.

(2) All parties shall be counseled that
it is manifestly in their best interest to
request the Secretary’s consent 45 days
in advance of the expected date of
withdrawal. Withdrawals made without
the Secretary’s consent, in reliance on
obtaining the Secretary’s consent, are
made purely at a party’s own risk.
Should any withdrawal made without
the Secretary’s consent prove, for any
reason, to be one to which the Sec-
retary will not or cannot consent by
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ratification, then the result will be ei-
ther, or both, at the Secretary’s discre-
tion, an unqualified withdrawal or an
involuntary termination of the Interim
CCF Agreement.

(3) Should the withdrawal made with-
out having first obtained the Sec-
retary’s consent be made in pursuance
of a project not then an eligible Sched-
ule B objective, then the Secretary
may entertain an application to amend
the Interim CCF Agreement’s Schedule
B objectives as the prerequisite to con-
senting by ratification to the with-
drawal, all under the same time con-
straints and conditions as otherwise
specified herein.

(4) Any withdrawals made, after the
effective date of an Interim CCF Agree-
ment, without the Secretary’s consent
are automatically non-qualified with-
drawals unless the Secretary subse-
quently consents to them by ratifica-
tion as otherwise specified herein.

(5) Redeposit of that portion of the
ceiling withdrawn without the Sec-
retary’s consent, and for which such
consent is not subsequently given (ei-
ther by ratification or otherwise), shall
not be permitted. If such a non-quali-
fied withdrawal adversely affects the
Interim CCF Agreement’s general sta-
tus in any wise deemed by the Sec-
retary, at his discretion, to be signifi-
cant and material, the Secretary may
involuntarily terminate the Interim
CCF Agreement.

(e) First tax year for which Interim CCF
Agreement is effective. An Agreement, to
be effective for any party’s Period (aa),
must be executed and entered into by
the party, and submitted to the Sec-
retary, before the end of Period (bb) or
Period (cc), whichever applies, for such
Period (aa). If executed and entered
into by the party, and/or received by
the Secretary, after the end of Period
(bb) or Period (cc), whichever applies,
then the Agreement will be first effec-
tive for the next succeeding Period
(aa).

(1) If, however, the Secretary receives
an Agreement executed and entered
into by the party in proper form so
close to the latest permissible period
that the Secretary cannot execute the
Agreement before expiration of Period
(bb) or Period (cc), whichever applies,
then the burden is entirely upon the
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party to negotiate with IRS for such
relief as may be available (e.g., filing
an amended tax return, if appropriate).
The Secretary will nevertheless exe-
cute the Agreement however long past
the party’s Period (bb) or Period (cc),
whichever applies, the Secretary’s ad-
ministrative workload requires. Should
IRS relief be, for any reason, unavail-
able, the Secretary shall regard the
same as merely due to the party’s hav-
ing failed to apply in a more timely
manner.

(2) All parties shall be counseled that
it is manifestly in their best interest to
enter into and execute an Agreement,
and submit the same to the Secretary,
at least 45 days in advance of the Pe-
riod (bb) or Period (cc), whichever ap-
plies, for the Period (aa) for which the
Agreement is first intended to be effec-
tive.

§259.34 Minimum and maximum de-
posits; maximum time to deposit.

(a) Minimum annual deposit. The min-
imum annual (based on each party’s
taxable year) deposit required by the
Secretary in order to maintain an In-
terim CCF Agreement shall be an
amount equal to 2 percent of the total
anticipated cost of all Schedule B ob-
jectives unless such 2 percent exceeds
during any tax year 50 percent of a par-
ty’s Schedule A taxable income, in
which case the minimum deposit for
that year shall be 50 percent of the par-
ty’s Schedule A taxable income.

(1) Minimum annual deposit compli-
ance shall be audited at the end of each
party’s taxable year unless any one or
more of the Schedule B objectives is
scheduled for commencement more
than 3 taxable years in advance of the
taxable year in which the agreement is
effected, in which case minimum an-
nual deposit compliance shall be au-
dited at the end of each 3 year taxable
period. In any taxable year, a Party
may apply any eligible amount in ex-
cess of the 2 percent minimum annual
deposit toward meeting the party’s
minimum annual deposit requirement
in past or future years: Provided, how-
ever, At the end of each 3 year period,
the aggregate amount in the fund must
be in compliance with 2 percent min-
imum annual deposit rule (unless the
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