§222.305

certified statement, verifying that the
information in the original application
is still currently correct. If the infor-
mation is incorrect the permittee shall
file a statement of all changes in the
original application, accompanied by
any required fee at least 30 days prior
to the expiration of the permit. Any
person holding a valid renewable per-
mit, who has complied with the fore-
going provision of this section, may
continue such activities as were au-
thorized by the expired permit until
the renewal application is acted upon.

§222.305 Rights of
transfer of permits.

succession and

(a)(1) Except as otherwise provided in
this section, permits issued pursuant
to parts 222, 223, and 224 of this chapter
are not transferable or assignable. In
the event that a permit authorizes cer-
tain business activities in connection
with a business or commercial enter-
prise, which is then subject to any sub-
sequent lease, sale or transfer, the suc-
cessor to that enterprise must obtain a
permit prior to continuing the per-
mitted activity, with the exceptions
provided in paragraphs (a)(2) and (a)(3)
of this section.

(2) Certain persons, other than the
permittee, are granted the right to
carry on a permitted activity for the
remainder of the term of a current per-
mit, provided that they furnish the
permit to the issuing officer for en-
dorsement within 90 days from the date
the successor begins to carry on the ac-
tivity. Such persons are the following:

(i) The surviving spouse, child, execu-
tor, administrator, or other legal rep-
resentative of a deceased permittee,
and

(ii) The receiver or trustee in bank-
ruptcy or a court designated assignee
for the benefit of creditors.

(3) Incidental take permits issued
under §222.307, and enhancement per-
mits issued under §222.308, as part of a
Safe Harbor Agreement with Assur-
ances or Candidate Conservation
Agreement with Assurances, may be
transferred in whole or in part through
a joint submission by the permittee
and the proposed transferee, or in the
case of a deceased permittee, the de-
ceased permittee’s legal representative
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and the proposed transferee, provided
NMF'S determines in writing that:

(i) The proposed transferee meets all
of the qualifications under parts 222,
223, or 224 (as applicable) for holding a
permit;

(ii) The proposed transferee has pro-
vided adequate written assurances that
it will provide sufficient funding for
the conservation plan or other agree-
ment or plan associated with the per-
mit and will implement the relevant
terms and conditions of the permit, in-
cluding any outstanding minimization
and mitigation requirements; and

(iii) The proposed transferee has pro-
vided such other information as NMFS
determines is relevant to process the
transfer.

(b) Except as otherwise stated on the
face of the permit, any person who is
under the direct control of the per-
mittee, or who is employed by or under
contract to the permittee for purposes
authorized by the permit, may carry
out the activity authorized by the per-
mit.

[64 FR 14054, Mar. 23, 1999, as amended at 67
FR 57973, Sept. 13, 2002]

EFFECTIVE DATE NOTE: At 64 FR 14054, Mar.
23, 1999, part 222 was revised, effective Mar.
23, 1999, with the exception of §222.305, para-
graph (a), which contains information collec-
tion and recordkeeping requirements and
will not become effective until approval has
been given by the Office of Management and
Budget.

§222.306 Modification, amendment,
suspension, cancellation, and rev-
ocation of permits.

(a) When circumstances have changed
so that an applicant or a permittee de-
sires to have any term or condition of
the application or permit modified, the
applicant or permittee must submit in
writing full justification and sup-
porting information in conformance
with the provisions of this part and the
part under which the permit has been
issued or requested. Such applications
for modification are subject to the
same issuance criteria as original ap-
plications.

(b) Notwithstanding the require-
ments of paragraph (a) of this section,
a permittee may change the mailing
address or trade name under which
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business is conducted without obtain-
ing a new permit or being subject to
the same issuance criteria as original
permits. The permittee must notify the
Assistant Administrator, in writing
within 30 days, of any change in ad-
dress or of any change in the trade
name for the business or activity speci-
fied in the permit. The permit with the
change of address or in trade name
must be endorsed by the Assistant Ad-
ministrator, who shall provide an
amended permit to the person to whom
it was issued.

(c) All permits are issued subject to
the condition that the National Marine
Fisheries Service reserves the right to
amend the provisions of a permit for
just cause at any time during its term.
Such amendments take effect on the
date of notification, unless otherwise
specified.

(d) When any permittee discontinues
the permitted activity, the permittee
shall, within 30 days thereof, mail the
permit and a request for cancellation
to the issuing officer, and the permit
shall be deemed void upon receipt. No
refund of any part of an amount paid as
a permit fee shall be made when the op-
erations of the permittee are, for any
reason, discontinued during the tenure
of an issued permit.

(e) Any violation of the applicable
provisions of parts 222, 223, or 224 of
this chapter, or of the Act, or of a term
or condition of the permit may subject
the permittee to both the penalties
provided in the Act and suspension,
revocation, or amendment of the per-
mit, as provided in subpart D to 15 CFR
part 904.

§222.307 Permits for incidental taking
of species.

(a) Scope. (1) The Assistant Adminis-
trator may issue permits to take en-
dangered and threatened species inci-
dentally to an otherwise lawful activ-
ity under section 10(a)(1)(B) of the Act.
The regulations in this section apply to
all endangered species, and those
threatened species for which the prohi-
bitions of section 9(a)(1) of the Act,
under the jurisdiction of the Secretary
of Commerce, apply.

(2) If the applicant represents an in-
dividual or a single entity, such as a
corporation, the Assistant Adminis-

§222.307

trator will issue an individual inci-
dental take permit. If the applicant
represents a group or organization
whose members conduct the same or a
similar activity in the same geo-
graphical area with similar impacts on
listed species for which a permit is re-
quired, the Assistant Administrator
will issue a general incidental take
permit. To be covered by a general in-
cidental take permit, each individual
conducting the activity must have a
certificate of inclusion issued under
paragraph (f) of this section.

(b) Permit application procedures. Ap-
plications should be sent to the Assist-
ant Administrator. The Assistant Ad-
ministrator shall determine the suffi-
ciency of the application in accordance
with the requirements of this section.
At least 120 days should be allowed for
processing. Each application must be
signed and dated and must include the
following:

(1) The type of application, either:

(i) Application for an Individual Inci-
dental Take Permit under the Act; or

(ii) Application for a General Inci-
dental Take Permit under the Act;

(2) The name, address, and telephone
number of the applicant. If the appli-
cant is a partnership or a corporate en-
tity or is representing a group or an or-
ganization, the applicable details;

(3) The species or stocks, by common
and scientific name, and a description
of the status, distribution, seasonal
distribution, habitat needs, feeding
habits and other biological require-
ments of the affected species or stocks;

(4) A detailed description of the pro-
posed activity, including the antici-
pated dates, duration, and specific lo-
cation. If the request is for a general
incidental take permit, an estimate of
the total level of activity expected to
be conducted;

(6) A conservation plan, based on the
best scientific and commercial data

available, which specifies the fol-
lowing:
(i) The anticipated impact (.e.,

amount, extent, and type of antici-
pated taking) of the proposed activity
on the species or stocks;

(ii) The anticipated impact of the
proposed activity on the habitat of the
species or stocks and the likelihood of
restoration of the affected habitat;
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