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§216.254 Mitigation.

The activity identified in §216.250(a)
must be conducted in a manner that
minimizes, to the greatest extent prac-
ticable, adverse impacts on marine
mammal species and stocks and their
habitats. When conducting operations
identified in §216.250(a) under a Letter
of Authorization, the following mitiga-
tion measures must be implemented:

(a)(1) For the JASSM, the holder of
the Letter of Authorization must es-
tablish and monitor a safety zone for
marine mammals with a radius of 2.0
nm (3.7 km) from the center of the det-
onation and a buffer zone with a radius
of 1.0 nm (1.85 km) radius from the
outer edge of the safety zone.

(2) For the SDB, the holder of the
Letter of Authorization must establish
and monitor a safety for marine mam-
mals with a radius of no less than 5 nm
(9.3 km) for single bombs and 10 nm
(18.5 km) for double bombs and a buffer
zone from the outer edge of the safety
zone with a radius of at least 2.5 nm
(4.6 km) for single bombs and 5 nm (18.5
km) for double bombs.

(b) Prior to a JASSM or SDB launch:

(1) If any marine mammals are ob-
served within the designated safety
zone prescribed in condition (a)(1)
above, or within the buffer zone pre-
scribed in condition (a)(2) above and it/
they are on a course that will put them
within the safety zone prior to an
JASSM or SDB launch, the launch
must be delayed until all marine mam-
mals are no longer within the des-
ignated safety zone.

(2) If any marine mammals are de-
tected in the buffer zone and subse-
quently cannot be reacquired, the mis-
sion launch will not continue until the
next verified location is outside of the
safety zone and the animal is moving
away from the mission area.

(3) If weather and/or sea conditions
preclude adequate aerial surveillance
for detecting marine mammals, deto-
nation must be delayed until adequate
sea conditions exist for aerial surveil-
lance to be undertaken. Adequate sea
conditions means the sea state does
not exceed Beaufort sea state 3.5 (i.e.,
whitecaps on 33 to 50 percent of sur-
face; 0.6 m (2 ft) to 0.9 m (3 ft) waves),
the visibility is 5.6 km (3 nm) or great-

88

50 CFR Ch. Il (10-1-07 Edition)

er, and the ceiling is 305 m (1,000 ft) or
greater.

(4) To ensure adequate daylight for
pre- and post-detonation monitoring,
mission launches may not take place
earlier than 2 hours after sunrise, and
detonations may not take place later
than 2 hours prior to sunset, or when-
ever darkness or weather conditions
will preclude completion of the post-
test survey effort described in §216.255.

(5) If post-detonation surveys deter-
mine that a serious injury or lethal
take of a marine mammal has oc-
curred, the test procedure and the
monitoring methods must be reviewed
with the National Marine Fisheries
Service and appropriate changes must
be made prior to conducting the next
mission detonation.

(6) Mission launches must be delayed
if aerial or vessel monitoring programs
described under §216.255 cannot be car-
ried out fully.

§216.255 Requirements for monitoring
and reporting.

(a) The Holder of the Letter of Au-
thorization issued pursuant to §§216.106
and 216.257 for activities described in
§216.250(a) is required to conduct the
monitoring and reporting measures
specified in this section and any addi-
tional monitoring measures contained
in the Letter of Authorization.

(b) The Holder of the Letter of Au-
thorization is required to cooperate
with the National Marine Fisheries
Service, and any other Federal, state
or local agency authorized to monitor
the impacts of the activity on marine
mammals. Unless specified otherwise
in the Letter of Authorization, the
Holder of the Letter of Authorization
must notify the Director, Office of Pro-
tected Resources, National Marine
Fisheries Service, or designee, by let-
ter or telephone (301-713-2289), at least
2 weeks prior to any modification to
the activity identified in §216.250(a)
that has the potential to result in the
mortality or Level A or Level B harass-
ment of marine mammals that was not
identified and addressed previously.

(c) The Holder of this Authorization
must:

(1) Designate qualified on-site marine
mammal observers to record the effects



National Marine Fisheries Service/NOAA, Commerce

of mission launches on marine mam-
mals that inhabit the northern Gulf of
Mexico;

(2) Have on-site marine mammal ob-
servers approved in advance by the Na-
tional Marine Fisheries Service to con-
duct the mitigation, monitoring and
reporting activities specified in these
regulations and in the Letter of Au-
thorization issued pursuant to §216.106
and §216.257.

(3) Conduct aerial surveys to reduce
impacts on protected species. The aer-
ial survey/monitoring team will consist
of two experienced marine mammal ob-
servers, approved in advance by the
Southeast Region, National Marine
Fisheries Service. The aircraft will
also have a data recorder who would be
responsible for relaying the location,
the species if possible, the direction of
movement, and the number of animals
sighted.

(4) Conduct shipboard monitoring to
reduce impacts to protected species.
Trained marine mammal observers will
conduct monitoring from the highest
point possible on each mission or sup-
port vessel(s). The observer on the ves-
sel must be equipped with optical
equipment with sufficient magnifica-
tion (e.g., 26X power ‘‘Big-Eye’ bin-
oculars. The marine mammal observa-
tion platform must be of sufficient
height to provide observers a platform
to see a major portion of the safety
zone.

(d) The aerial and shipboard moni-
toring teams will maintain proper lines
of communication to avoid commu-
nication deficiencies. The observers
from the aerial team and operations
vessel will have direct communication
with the lead scientist aboard the oper-
ations vessel.

(e) Pre-mission Monitoring: Approxi-
mately 5 hours prior to the mission, or
at daybreak, the appropriate vessel(s)
would be on-site in the primary test
site near the location of the earliest
planned mission point. Observers on-
board the vessel will assess the suit-
ability of the test site, based on visual
observation of marine mammals and
overall environmental conditions (visi-
bility, sea state, etc.). This informa-
tion will be relayed to the lead sci-
entist.

(f) Three Hours Prior to Mission:
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(1) Approximately three hours prior
to the mission launch, aerial moni-
toring will commence within the test
site to evaluate the test site for envi-
ronmental suitability. Evaluation of
the entire test site would take approxi-
mately 1 to 1.5 hours. The aerial moni-
toring team will begin monitoring the
safety zone and buffer zone around the
target area.

(2) Shipboard observers will monitor
the safety and buffer zone, and the lead
scientist will enter all marine mammal
sightings, including the time of sight-
ing and the direction of travel, into a
marine animal tracking and sighting
database.

(g) One to 1.5 Hours Prior to Mission
Launch:

(1) Depending upon the mission, aer-
ial and shipboard viewers will be in-
structed to leave the area and remain
outside the safety area. The aerial
team will report all marine animals
spotted and their directions of travel
to the lead scientist onboard the ves-
sel.

(2) The shipboard monitoring team
will continue searching the buffer zone
for protected species as it leaves the
safety zone. The surface vessels will
continue to monitor from outside of
the safety area until after impact.

(h) Post-mission monitoring:

(1) The vessels will move into the
safety zone from outside the safety
zone and continue monitoring for at
least two hours, concentrating on the
area down current of the test site.

(2) The Holder of the Letter of Au-
thorization will closely coordinate mis-
sion launches with marine animal
stranding networks. Coordination shall
include:

(i) Pre-activity notification of a PSW
exercise; and

(ii) Post-event surveying of the Eglin
AFB shore-line in the vicinity of the
PSW exercise.

(3) The monitoring team will docu-
ment any dead or injured marine mam-
mals and, if practicable, recover and
examine any dead animals.

(i) Activities related to the moni-
toring described in this section may in-
clude retention of marine mammals
without the need for a separate sci-
entific research permit.
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(j) The Holder of the Letter of Au-
thorization must conduct any marine
mammal research required under the
Letter of Authorization.

(k) Reporting. (1) Unless specified oth-
erwise in the Letter of Authorization,
the Holder of the Letter of Authoriza-
tion must submit an annual report to
the Director, Office of Protected Re-
sources, National Marine Fisheries
Service, no later than 30 days prior to
the date of expiration of the Letter of
Authorization. This report must con-
tain all information required by these
regulations and the Letter of Author-
ization.

(2) The final comprehensive report on
all marine mammal monitoring and re-
search conducted during the period of
these regulations must be submitted to
the Director, Office of Protected Re-
sources, National Marine Fisheries
Service at least 240 days prior to expi-
ration of these regulations or 240 days
after the expiration of these regula-
tions if new regulations will not be re-
quested.

§216.256 Applications for Letters of
Authorization.

To incidentally take marine mam-
mals pursuant to these regulations, the
U.S. citizen (as defined at §216.103 )
conducting the activity identified in
§216.250(a) must apply for and obtain
either an initial Letter of Authoriza-
tion in accordance with §§216.106 and
216.257 or a renewal under §216.258.

§216.257 Letters of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time specified in the Letter
of Authorization, but may not to ex-
ceed the period of validity of this sub-
part, and must be renewed annually
subject to annual renewal conditions in
§216.258.

(b) A Letter of Authorization with a
period of validity less than the period
of this subpart may be renewed subject
to renewal conditions in §216.258.

(c) Each Letter of Authorization will
set forth:

(1) Permissible methods of incidental
taking;

(2) Means of effecting the least prac-
ticable adverse impact on the species,
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its habitat, and on the availability of
the species for subsistence uses; and

(3) Requirements for monitoring and
reporting incidental takes.

(d) Issuance and renewal of the Let-
ter of Authorization will be based on a
determination that the total number of
marine mammals taken by the activity
as a whole will have no more than a
negligible impact on the species or
stock of affected marine mammals.

(e) Except for the initial Letter of
Authorization, notice of issuance or de-
nial of subsequent Letters of Author-
ization will be published in the FED-
ERAL REGISTER within 30 days of a de-
termination.

§216.258 Renewal of Letters of Author-
ization.

(a) A Letter of Authorization issued
under §216.106 and §216.257 for the ac-
tivity identified in §216.250(a) will be
renewed annually upon:

(1) Notification to the National Ma-
rine Fisheries Service that the activity
described in the application submitted
under §216.256 will be undertaken and
that there will not be a substantial
modification to the described work,
mitigation or monitoring undertaken
during the upcoming 12 months;

(2) Timely receipt of the monitoring
report required under §216.255(k), and
the Letter of Authorization, which has
been reviewed and accepted by the Na-
tional Marine Fisheries Service; and

(3) A determination by the National
Marine Fisheries Service that the miti-
gation, monitoring and reporting meas-
ures required under §216.254, §216.255,
and the Letter of Authorization issued
under §§216.106 and 216.257, were under-
taken and will be undertaken during
the upcoming annual period of validity
of a renewed Letter of Authorization.

(b) If a request for a renewal of a Let-
ter of Authorization issued under
§§216.106 and 216.258 indicates that a
substantial modification to the de-
scribed work, mitigation, monitoring
or research undertaken during the up-
coming season will occur, the National
Marine Fisheries Service will provide
the public a period of 30 days for review
and seek comment on:

(1) New cited information and data
that indicates that the determinations



