§216.231

Launch Complex on Kodiak Island,
Alaska.

(b) The incidental take of marine
mammals under the activity identified
in paragraph (a) of this section is lim-
ited to Steller sea lions (Eumetopius
jubatus) and Pacific harbor seals (Phoca
vitulina richardsi).

§216.231 Effective dates.

Regulations in this subpart are effec-
tive from February 27, 2006 through
February 28, 2011.

§216.232 Permissible methods of tak-
ing.

(a) Under a Letter of Authorization
issued pursuant to §216.106, the Alaska
Aerospace Development Corporation
and its contractors, may incidentally,
but not intentionally, take Steller sea
lions by Level B harassment, take
adult Pacific harbor seals by Level B
harassment, and take harbor seal pups
by Level B or Level A harassment or
mortality, in the course of conducting
missile launch activities within the
area described in §216.230(a), provided
all terms, conditions, and requirements
of these regulations and such Letter of
Authorization are complied with.

(b) The activities identified in
§216.230(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitat.

§216.233 Prohibitions.

The following activities are prohib-
ited:

(a) The taking of a marine mammal
that is other than unintentional.

(b) The violation of, or failure to
comply with, the terms, conditions,
and requirements of this subpart or a
Letter of Authorization issued under
§216.106.

(c) The incidental taking of any ma-
rine mammal of a species not specified,
or in a manner not authorized, in this
subpart.

§216.234 Mitigation,
reporting.

monitoring and

(a) No more than five launches may
occur between May 15 and June 30
within the 5-year period, and no more
than 15 launches may occur between
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June 15 and September 30 within the 5-
year period.

(b) The holder of the Letter of Au-
thorization must implement the fol-
lowing measures for all launches occur-
ring from June through October:

(1) Conduct five replicate fixed-wing
aerial surveys of all hauled out Steller
sea lions and harbor seals at Ugak Is-
land, each flown at low tide (weather
permitting), using a minimum flight
altitude of 500 feet (152 meters) above
sea level, with an approach no closer
than 0.25 mi (0.40 km) to the haulout,
and conducted a day prior to, directly
following, and for three consecutive
days after a launch.

(2) At least one biologist observer
will accompany the pilot during all
aerial surveys.

(3) Data gathered during aerial sur-
veys will be gathered visually and
through the use of a camera with a
zoom lens.

(4) A real-time video record of Steller
sea lion reactions to launch noise will
be made using a video camera system
placed upon the Ugak Island haulout
before a scheduled launch and then re-
trieved after the launch.

(5) Sound intensities and frequencies
of rocket motor noise will be recorded
before, during, and after a launch by a
sound level monitor mounted upon the
Ugak Island haulout and set to high-
light sounds greater than 70 dBA. Mon-
itors will be installed one day or more
before a launch and retrieved within
one day post-launch.

(c) A trial effort to obtain real-time
video records of harbor seals hauled
out at the eastern end of the northern
side of the island and their reactions to
launch noise will be made as soon as
practicable. A brief report summa-
rizing the efficacy of this monitoring
effort should be included in the stand-
ard monitoring reports for that launch
and year. If valuable data may be gath-
ered using this method, real-time video
records of harbor seals reactions to
launch noise will be made before
launches scheduled between May 15 and
June 30, and between June 30 and Sep-
tember 30 if the equipment is not being
used to record Steller sea lions, and
then retrieved after the launches.

(d) Security flights immediately as-
sociated with rocket launches may not
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approach closer than 0.25 mile (0.4 km)
to occupied pinniped haulout sites on
Ugak Island or fly lower than 1000 ft
(305 m) when the plane is closer than
0.5 miles (0.8 km) from occupied
pinniped sites on Ugak Island unless
indications of human presence or activ-
ity warrant closer inspection of the
area to assure that national security
interests are protected in accordance
with the law.

(e) When pinnipeds are present at
haulouts during security overflights
associated with rocket launches, and
when practicable, a member of the
flight crew will note and record wheth-
er pinnipeds appeared to flush as a re-
sult of the overflight and estimate a
number.

(f) The holder of the Letter of Au-
thorization is required to cooperate
with the National Marine Fisheries
Service and any other Federal, state or
local agency monitoring the impacts of
the activity on marine mammals. The
holder must notify the NMFS Alaska
Assistant Regional Administrator for
Protected Resources and to the NMFS
Division of Permits, Conservation, and
Education, Office of Protected Re-
sources at least 2 weeks prior to com-
mencing monitoring activities.

(g) Activities related to the moni-
toring described in paragraph (a) of
this section or in the Letter of Author-
ization may be conducted without a
separate scientific research permit.

(h) In coordination and compliance
with the Alaska Aerospace Develop-
ment Corporation, the National Marine
Fisheries Service may place an ob-
server on Kodiak or Ugak Islands for
any marine mammal monitoring activ-
ity prior to, during, or after a missile
launch to monitor impacts on marine
mammals, provided observers are not
within the calculated danger zone of
the rocket’s flight path during a
launch.

(i) The holder of the Letter of Au-
thorization must comply with any
other applicable state or federal per-
mits, regulations, and environmental
monitoring agreements set up with
other agencies.

(j) The National Marine Fisheries
Service must be informed immediately
of any proposed changes or deletions to
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any portions of the monitoring require-
ments.

(k) The holder of the Letter of Au-
thorization must implement the fol-
lowing reporting requirements:

(1) If indications of injurious or le-
thal take are recorded, the NMFS Alas-
ka Assistant Regional Administrator
for Protected Resources and the NMFS
Division of Permits, Conservation, and
Education, Office of Protected Re-
sources, or their designees, will be con-
tacted within 48 hours. In consultation
with the National Marine Fisheries
Service, launch procedure, mitigation
measures, and monitoring methods
must be reviewed and appropriate
changes made prior to the next launch.

(2) Data from monitoring activities
will be reported to the National Marine
Fisheries Service within 90 days fol-
lowing cessation of field activities for
each launch. After the trial effort to
videotape harbor seals at the eastern
end of the north side of Ugak island, a
summary of the effectiveness of the
videotaping will be included in the as-
sociated launch report.

(3) An interim technical report must
be submitted to the NMFS Alaska As-
sistant Regional Administrator for
Protected Resources and to the NMFS
Division of Permits, Conservation, and
Education, Office of Protected Re-
sources at least 60 days prior to the ex-
piration of each annual Letter of Au-
thorization. This report must contain
the following information:

(i) Timing and nature of launch oper-
ations and monitoring flights;

(ii) A summary of marine mammal
behavioral observations in relation to
recorded acoustic stimuli and other
known visual or audio stimuli;

(iii) An estimate of the amount and
nature of all takes.

(iv) A copy of all videotapes con-
taining sea lion and harbor seal foot-
age, and selected illustrative 35 mm or
digital pictures, cross-referenced to the
appropriate launches and acoustic
measurements.

(4) A draft comprehensive technical
report will be submitted to the NMFS
Alaska Assistant Regional Adminis-
trator for Protected Resources and to
the NMFS Division of Permits, Con-
servation, and Education, Office of Pro-
tected Resources, 180 days prior to the
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expiration of these regulations with
full documentation of the methods, re-
sults, and interpretation of all moni-
toring tasks for launches during all ex-
pired Letters of Authorization, plus
preliminary information for launches
during the first 6 months of the final
Letter of Authorization.

(56) A revised final comprehensive
technical report, including all moni-
toring results during the entire period
of the Letter of Authorization, will be
due 90 days after the end of the period
of effectiveness of these regulations.

(6) The interim and draft comprehen-
sive technical reports will be subject to
review and comment by the National
Marine Fisheries Service. Any rec-
ommendations made by the National
Marine Fisheries Service must be ad-
dressed in the final comprehensive
technical report prior to acceptance by
the National Marine Fisheries Service.

§216.235 Letter of Authorization.

(a) A Letter of Authorization, unless
suspended or revoked, will be valid for
a period of time specified in the Letter
of Authorization, but a Letter of Au-
thorization may not be valid beyond
the effective period of the regulations.

(b) A Letter of Authorization will set
forth:

(1) Species of marine mammals au-
thorized to be taken;

(2) Permissible methods of incidental
taking;

(3) Specified geographical region;

(4) Means of effecting the least prac-
ticable adverse impact on the species
of marine mammals authorized for tak-
ing and its habitat; and

(5) Requirements for monitoring and
reporting incidental takes.

(c) Issuance of a Letter of Authoriza-
tion will be based on a determination
that the number of marine mammals
taken by the activity will be small, and
that the total taking by the activity as
a whole will have no more than a neg-
ligible impact on the affected species
or stocks of marine mammal(s).

(d) Notice of issuance or denial of a
Letter of Authorization will be pub-
lished in the FEDERAL REGISTER within
30 days of a determination.
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§216.236 Renewal of a Letter of Au-
thorization.

(a) A Letter of Authorization for the
activity identified in §216.230(a) will be
renewed upon:

(1) Notification to the National Ma-
rine Fisheries Service that the activity
described in the application for a Let-
ter of Authorization submitted under
§216.235 will be undertaken and that
there will not be a substantial modi-
fication to the described activity, miti-
gation or monitoring undertaken dur-
ing the upcoming season;

(2) Timely receipt of and acceptance
by the National Marine Fisheries Serv-
ice of the monitoring reports required
under §216.234;

(3) A determination by the National
Marine Fisheries Service that the miti-
gation, monitoring and reporting meas-
ures required under §§216.232 and 216.234
and the Letter of Authorization were
undertaken and will be undertaken
during the upcoming period of validity
of a renewed Letter of Authorization;
and

(4) A determination that the number
of marine mammals taken by the ac-
tivity will be small and that the total
taking by the activity will have no
more than a negligible impact on the
affected species or stocks of marine
mammal(s), and that the level of tak-
ing will be consistent with the findings
made for the total taking allowable
under these regulations.

(b) A notice of issuance or denial of a
renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER within 30 days of a determina-
tion.

§216.237 Modifications to a Letter of
Authorization.

(a) Except as provided in paragraph
(b) of this section, no substantive
modification (including withdrawal or
suspension) to a Letter of Authoriza-
tion issued pursuant to the provisions
of this subpart shall be made by the
National Marine Fisheries Service
until after notification and an oppor-
tunity for public comment has been
provided. A renewal of a Letter of Au-
thorization under §216.236 without
modification is not considered a sub-
stantive modification.



