National Marine Fisheries Service/NOAA, Commerce

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §216.110(b), a
Letter of Authorization issued pursu-
ant to §§216.106 and 216.117 may be sub-
stantively modified without prior noti-
fication and an opportunity for public
comment. Notification will be pub-
lished in the FEDERAL REGISTER within
30 days subsequent to the action.

Subpart K—Taking of Marine
Mammails Incidental to Space
Vehicle and Test Flight Activi-
ties

SOURCE: 69 FR 5727, Feb. 6, 2004, unless oth-
erwise noted.

EFFECTIVE DATE NOTE: At 69 FR 5727, Feb.
6, 2004, subpart K, consisting of §§216.120
through 216.128 were added, effective Feb. 6,
2004, through Feb. 6, 2009.

§216.120 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of those
marine mammals specified in para-
graph (b) of this section by U.S. citi-
zens engaged in:

(1) Launching up to 30 space and mis-
siles vehicles each year from Vanden-
berg Air Force Base, for a total of up to
150 missiles and rockets over the 5-year
period of these regulations,

(2) Launching up to 20 rockets each
year from Vandenberg Air Force Base,
for a total of up to 100 rocket launches
over the 5-year period of these regula-
tions,

(3) Aircraft flight test operations,
and

(4) Helicopter operations from Van-
denberg Air Force Base.

(b) The incidental take of marine
mammals on Vandenberg Air Force
Base and in waters off southern Cali-
fornia, under the activity identified in
paragraph (a) of this section, is limited
to the following species: Harbor seals
(Phoca vitulina), California sea lions
(Zalophus californianus), northern ele-
phant seals (Mirounga angustirostris),
and northern fur seals (Callorhinus
UrsSinus).
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§216.121 Effective dates.

Regulations in this subpart are effec-
tive from February 6, 2004, through
February 6, 2009.

§21(§.122 Permissible methods of tak-
ing.

(a) Under Letters of Authorization
issued pursuant to §216.106, the 30th
Space Wing, U.S. Air Force, its con-
tractors, and clients, may incidentally,
but not intentionally, take marine
mammals by harassment, within the
area described in §216.120, provided all
terms, conditions, and requirements of
these regulations and such Letter(s) of
Authorization are complied with.

(b) [Reserved]

§216.123 Prohibitions.

No person in connection with the ac-
tivities described in §216.120 shall:

(a) Take any marine mammal not
specified in §216.120(b);

(b) Take any marine mammal speci-
fied in §216.120(b) other than by inci-
dental, unintentional harassment;

(c) Take a marine mammal specified
in §216.120(b) if such take results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of these regulations or a Letter
of Authorization issued under §216.106.

§216.124 Mitigation.

(a) The activity identified in
§216.120(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitats.
When conducting operations identified
in §216.120, the following mitigation
measures must be utilized:

(1) All aircraft and helicopter flight
paths must maintain a minimum dis-
tance of 1,000 ft (305 m) from recognized
seal haul-outs and rookeries (e.g.,
Point Sal, Purisima Point, Rocky
Point), except in emergencies or for
real-time security incidents (e.g.,
search-and-rescue, fire-fighting) which
may require approaching pinniped
rookeries closer than 1,000 ft (305 m).

(2) For missile and rocket launches,
holders of Letters of Authorization
must avoid, whenever possible,



§216.125

launches during the harbor seal
pupping season of March through June,
unless constrained by factors includ-
ing, but not limited to, human safety,
national security, or for space vehicle
launch trajectory necessary to meet
mission objectives.

(3) VAFB must avoid, whenever pos-
sible, launches which are predicted to
produce a sonic boom on the Northern
Channel Islands during harbor seal, ele-
phant seal, and California sea lion
pupping seasons, March through June.

(4) If post-launch surveys determine
that an injurious or lethal take of a
marine mammal has occurred, the
launch procedure and the monitoring
methods must be reviewed, in coopera-
tion with NMFS, and appropriate
changes must be made through modi-
fication to a Letter of Authorization,
prior to conducting the next launch
under that Letter of Authorization.

(5) Additional mitigation measures as
contained in a Letter of uthorization.

(b) [Reserved]

§216.125 Requirements for monitoring
and reporting.

(a) Holders of Letters of Authoriza-
tion issued pursuant to §216.106 for ac-
tivities described in §216.120(a) are re-
quired to cooperate with the National
Marine Fisheries Service, and any
other Federal, state or local agency
monitoring the impacts of the activity
on marine mammals. Unless specified
otherwise in the Letter of Authoriza-
tion, the Holder of the Letter of Au-
thorization must notify the Adminis-
trator, Southwest Region, National
Marine Fisheries Service, by letter or
telephone, at least 2 weeks prior to ac-
tivities possibly involving the taking
of marine mammals.

(b) Holders of Letters of Authoriza-
tion must designate qualified on-site
individuals, approved in advance by the
National Marine Fisheries Service, as
specified in the Letter of Authoriza-
tion, to:

(1) Conduct observations on harbor
seal, elephant seal, and sea lion activ-
ity in the vicinity of the rookery near-
est the launch platform or, in the ab-
sence of pinnipeds at that location, at
another nearby haulout, for at least 72
hours prior to any planned launch oc-
curring during the harbor seal pupping
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season (1 March through 30 June) and
continue for a period of time not less
than 48 hours subsequent to launching,

(2) For launches during the harbor
seal pupping season (March through
June), conduct follow-up surveys with-
in 2 weeks of the launch to ensure that
there were no adverse effects on any
marine mammals,

(3) Monitor haul-out sites on the
Northern Channel Islands, if it is deter-
mined by modeling that a sonic boom
of greater than 1 psf could occur in
those areas (this determination will be
made in consultation with the National
Marine Fisheries Service),

(4) Investigate the potential for spon-
taneous abortion, disruption of effec-
tive female-neonate bonding, and other
reproductive dysfunction,

(5) Supplement observations on Van-
denberg and on the Northern Channel
Islands with video-recording of mother-
pup seal responses for daylight
launches during the pupping season,

(6) Conduct acoustic measurements
of those launch vehicles that have not
had sound pressure level measurements
made previously, and

(7) Include multiple surveys each day
that record the species, number of ani-
mals, general behavior, presence of
pups, age class, gender and reaction to
launch noise, sonic booms or other nat-
ural or human caused disturbances, in
addition to recording environmental
conditions such as tide, wind speed, air
temperature, and swell.

(c) Holders of Letters of Authoriza-
tion must conduct additional moni-
toring as required under an annual Let-
ter of Authorization.

(d) The Holder of the Letter of Au-
thorization must submit a report to
the Southwest Administrator, National
Marine Fisheries Service within 90
days after each launch. This report
must contain the following informa-
tion:

(1) Date(s) and time(s) of the launch,

(2) Design of the monitoring pro-
gram, and

(3) Results of the monitoring pro-
grams, including, but not necessarily
limited to:

(i) Numbers of pinnipeds present on
the haulout prior to commencement of
the launch,



