National Marine Fisheries Service/NOAA, Commerce

holder and/or any individual who is op-
erating under the authority of the
holder’s incidental harassment author-
ization to penalties provided in the
MMPA.

§216.108 Requirements for monitoring
and reporting under incidental har-
assment authorizations for Arctic
waters.

(a) Holders of an incidental harass-
ment authorization in Arctic waters
and their employees, agents, and des-
ignees must cooperate with the Na-
tional Marine Fisheries Service and
other designated Federal, state, or
local agencies to monitor the impacts
of their activity on marine mammals.
Unless stated otherwise within an inci-
dental harassment authorization, the
holder of an incidental harassment au-
thorization effective in Arctic waters
must notify the Alaska Regional Direc-
tor, National Marine Fisheries Service,
of any activities that may involve a
take by incidental harassment in Arc-
tic waters at least 14 calendar days
prior to commencement of the activ-
ity.

(b) Holders of incidental harassment
authorizations effective in Arctic wa-
ters may be required by their author-
ization to designate at least one quali-
fied biological observer or another ap-
propriately experienced individual to
observe and record the effects of activi-
ties on marine mammals. The number
of observers required for monitoring
the impact of the activity on marine
mammals will be specified in the inci-
dental harassment authorization. If ob-
servers are required as a condition of
the authorization, the observer(s) must
be approved in advance by the National
Marine Fisheries Service.

(c) The monitoring program must, if
appropriate, document the effects (in-
cluding acoustical) on marine mam-
mals and document or estimate the ac-
tual level of take. The requirements
for monitoring plans, as specified in
the incidental harassment authoriza-
tion, may vary depending on the activ-
ity, the location, and the time.

(d) Where the proposed activity may
affect the availability of a species or
stock of marine mammal for taking for
subsistence purposes, proposed moni-
toring plans or other research pro-
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posals must be independently peer-re-
viewed prior to issuance of an inci-
dental harassment authorization under
this subpart. In order to complete the
peer-review process within the time
frames mandated by the MMPA for an
incidental harassment authorization, a
proposed monitoring plan submitted
under this paragraph must be sub-
mitted to the Assistant Administrator
no later than the date of submission of
the application for an incidental har-
assment authorization. Upon receipt of
a complete monitoring plan, and at its
discretion, the National Marine Fish-
eries Service will either submit the
plan to members of a peer review panel
for review or within 60 days of receipt
of the proposed monitoring plan, sched-
ule a workshop to review the plan. The
applicant must submit a final moni-
toring plan to the Assistant Adminis-
trator prior to the issuance of an inci-
dental harassment authorization.

(e) At its discretion, the National
Marine Fisheries Service may place an
observer aboard vessels, platforms, air-
craft, etc., to monitor the impact of ac-
tivities on marine mammals.

(f)(1) As specified in the incidental
harassment authorization, the holder
of an incidental harassment authoriza-
tion for Arctic waters must submit re-
ports to the Assistant Administrator
within 90 days of completion of any in-
dividual components of the activity (if
any), within 90 days of completion of
the activity, but no later than 120 days
prior to expiration of the incidental
harassment authorization, whichever is
earlier. This report must include the
following information:

(i) Dates and type(s) of activity;

(ii) Dates and location(s) of any ac-
tivities related to monitoring the ef-
fects on marine mammals; and

(iii) Results of the monitoring activi-
ties, including an estimate of the ac-
tual level and type of take, species
name and numbers of each species ob-
served, direction of movement of spe-
cies, and any observed changes or
modifications in behavior.

(2) Monitoring reports will be re-
viewed by the Assistant Administrator
and, if determined to be incomplete or
inaccurate, will be returned to the



§216.110

holder of the authorization with an ex-
planation of why the report is being re-
turned. If the authorization holder dis-
agrees with the findings of the Assist-
ant Administrator, the holder may re-
quest an independent peer review of the
report. Failure to submit a complete
and accurate report may result in a
delay in processing future authoriza-
tion requests.

(g) Results of any behavioral, feed-
ing, or population studies, that are
conducted supplemental to the moni-
toring program, should be made avail-
able to the National Marine Fisheries
Service before applying for an inci-
dental harassment authorization for
the following year.

Subpart J—Taking Marine Mam-
mals Incidental to Coastal
Commercial Fireworks Dis-
plays at Monterey Bay Na-
tional Marine Sanctuary, CA

SOURCE: 71 FR 40932, July 19, 2006, unless
otherwise noted.

EFFECTIVE DATE NOTE: At 71 FR 40932, July
19, 2006, Subpart J consisting of §§216.110
through 216.119 were added, effective July 4,
2006 through July 3, 2011.

§216.110 Specified activity and speci-
fied geographical region.

(a) Regulations in this subpart apply
only to the incidental taking of those
marine mammal species specified in
paragraph (b) of this section by the
MBNMS.

(b) The incidental take, by Level B
harassment only, of marine mammals
under the activity identified in this
section is limited to the following spe-
cies: California sea lions (Zalophus
californianus) and Pacific harbor seals
(Phoca vitulina).

§216.111 Effective dates.

Regulations in this subpart are effec-
tive from July 4, 2006, through July 3,
2011.

§216.112
ing.

Permissible methods of tak-

(a) Under Letters of Authorization
issued pursuant to §§216.106 and 216.117,
the Holder of the Letter of Authoriza-
tion (i.e. the Superintendent of
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MBNMS) may incidentally, but not in-
tentionally, take marine mammals by
Level B harassment only, within the
area described in §216.110(a), provided
the activity is in compliance with all
terms, conditions, and requirements of
these regulations and the appropriate
Letter of Authorization.

(b) The activities identified in
§216.110(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, any adverse impacts
on marine mammals and their habitat.

(c) The taking of marine mammals is
authorized for the species listed in
§216.110(b) and is limited to the Level B
Harassment of no more than 6,170 Cali-
fornia sea lions and 1,065 harbor seals
annually.

§216.113 Prohibitions.

Notwithstanding takings con-
templated in §216.110 and authorized by
a Letter of Authorization issued under
§§216.106 and 216.117, no person in con-
nection with the activities described in
§216.110 may:

(a) Take any marine mammal not
specified in §216.110(b);

(b) Take any marine mammal speci-
fied in §216.110(b) other than by inci-
dental, unintentional Level B harass-
ment;

(c) Take a marine mammal specified
in §216.110(b) if such taking results in
more than a negligible impact on the
species or stocks of such marine mam-
mal; or

(d) Violate, or fail to comply with,
the terms, conditions, and require-
ments of these regulations or a Letter
of Authorization issued under §§216.106
and 216.117.

§216.114 Mitigation.

(a) The activity identified in
§216.110(a) must be conducted in a man-
ner that minimizes, to the greatest ex-
tent practicable, adverse impacts on
marine mammals and their habitats.
When conducting operations identified
in §216.110(a), all the mitigation meas-
ures contained in the Letter of Author-
ization issued under §§216.106 and
216.117 must be implemented, including
but not limited to:

(1) Limiting the location of the au-
thorized fireworks displays to the four
specifically prescribed areas at Half



