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Statement of Jurisdiction

This is an appeal from a judgment entered August 6,
2007 (Alan H. Nevas, S.J.) in which the district court
issued a written ruling refusing to resentence the defendant
in light of United States v. Booker, 543 U.S. 220 (2005)
and United States v. Crosby, 397 F.3d 103 (2d Cir. 2005).
Joint Appendix (“JA”) 133. The district court had subject
matter jurisdiction over this criminal case under 18 U.S.C.
§ 3231. On August 14, 2007, the defendant filed a timely
notice of appeal pursuant to Fed. R. App. P. 4(b), JA 135,
and this Court has appellate jurisdiction over the
defendant’s challenge to his sentence pursuant to 18
U.S.C. § 3742(a).
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Statement of Issues Presented for Review

I. Whether the defendant’s 37-year sentence,
reaffirmed on a Crosby remand, was substantively
reasonable when it was below the life sentence suggested
by the original Guideline range and reflected the factors
set forth at 18 U.S.C. § 3553(a).

II. Whether the district court’s decision on a Crosby
remand that it would not have imposed a different
sentence under an advisory Guidelines regime was
procedurally reasonable.

vii
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Preliminary Statement

Philip A. Giordano, a lawyer and three-term Mayor of
Waterbury, was convicted of various federal crimes arising
from his repeated sexual abuse of two young girls, ages
eight and ten. At sentencing, the district court determined
that the defendant’s Sentencing Guidelines range was life,
but departed downward after granting a U.S.S.G. § 5K1.1
substantial assistance motion and imposed a 37-year prison

sentence.



On appeal, this Court affirmed the judgment of
conviction. United States v. Giordano, 442 F.3d 30, 172
Fed. Appx. 340 (Mar. 3, 2006), cert. denied, 127 S. Ct.
1253 (2007). On remand pursuant to United States v.
Crosby,397 F.3d 103 (2d Cir. 2005), the sentencing court
issued a written decision concluding that it would not have
imposed a different sentence under an advisory Guidelines
regime and thus denying the defendant’s request for
resentencing.

In this appeal, the defendant claims that the
experienced district judge’s decision not to lower his
original 37-year sentence was procedurally and
substantively unreasonable. These claims have no merit.
The district court fully complied with its sentencing
obligations and its obligations under Crosby. The court
fully understood its authority to impose a lower sentence
based on an advisory Guideline regime and on the factors
set forth in 18 U.S.C. § 3553(a), and its decision not to
resentence the defendant was reasonable.

Statement of the Case

On July 26, 2001, the Government arrested the
defendant without a warrant for violations of 18 U.S.C.
§§ 2425 and 371. JA 101 (docket sheet). On September
12,2001, a federal grand jury in Connecticut returned an
indictment charging the defendant with two counts of civil
rights violations (18 U.S.C. § 242), one count of
conspiracy to violate 18 U.S.C. § 2425 (18 U.S.C. § 371),
and eleven counts of unlawful use of interstate facilities to



transmit information about a minor (18 U.S.C. § 2425).
JA 69, 107 (docket sheet). On January 16,2003, the grand
jury returned an 18-count superseding indictment which
added four additional charges under 18 U.S.C. § 2425.
JA 70, 116 (docket sheet).

On March 25, 2003, after a three week trial, the jury
returned with its verdict, unanimously finding the
defendant guilty of the two civil rights offenses (Counts 1
and 2), conspiring to use an interstate facility to transmit
information about a minor (Count 3), and using an
interstate facility to transmit information about a minor
(Counts 4-9 and 11-18). The jury specifically found that
the defendant committed aggravated sexual abuse in
connection with Counts 1 and 3. The jury could not reach
a unanimous verdict on Count 10; that count was later
dismissed on the Government’s motion. JA 72, 123, 125-
26. (docket sheet).

On June 13, 2003, the court sentenced the defendant
primarily to an aggregate 444 months (37 years) of
imprisonment, to be followed by five years of supervised
release, plus a $1,700 special assessment. JA 1, 126;
Government Appendix (“GA”) 1-49.

On appeal, he raised a host of challenges to his
convictions and sentence, including claims that the district
court erred in calculating the Sentencing Guidelines range
and in declining to downwardly depart further than it did.
This Court affirmed the judgment of conviction and
sentence by published decision, United States v. Giordano,
442 F.3d 30 (2d Cir. 2006), JA 65-86, and unpublished



decision, United States v. Giordano, 172 Fed. Appx. 340
(2d Cir. 2006), JA 87-92. Because the defendant’s appeal
was pending when the Supreme Court decided United
States v. Booker, 543 U.S. 220 (2005), this Court’s
decision permitted the defendant to seek a remand
pursuant to United States v. Fagans, 406 F.3d 138 (2d Cir.
2005) or Crosby,397 F.3d 103, as appropriate. JA 92,131
(docket sheet).

On remand pursuant to Crosby, the parties submitted
memoranda to the district court. JA 133 (docket sheet),
52-64 (Government memorandum), 32-51 (defendant’s
memorandum).

On July 26, 2007, the Court conducted a hearing at
which the defendant sought resentencing to a
“substantially lower sentence.” JA 10-30.

On August 6, 2007, the district court issued a written
decision concluding that it would not have imposed a
different sentence under a post-Booker regime and
denying the defendant’s request for resentencing. JA 3-9.

On August 14, 2007, the defendant filed a notice of
appeal. JA 133-34, 135. He is presently serving his
sentence.



Statement of Facts and Proceedings
Relevant to this Appeal

A. The defendant’s sexual abuse of two minors

This Court’s reported decision from the first appeal
outlines the facts developed at trial about the defendant’s
repeated sexual abuse of two minor children while he was
the mayor of the City of Waterbury, Connecticut.
Giordano, 442 F.3d at 33-37; JA 68-72. Guitana Jones, a
prostitute with whom the defendant had a long-term sex-
for-money relationship, was the mother of one victim and
the aunt of the second. JA 68, 70. Starting in November
2000, Jones brought the two minors to the defendant and
he made them perform oral sex. JA 70. The first victim
was eight years old and the second one was ten years old
when the regular sexual abuse started. The abuse occurred
at various locations, including the defendant’s law office,
the defendant’s home, the defendant’s office at City Hall,
and in the defendant’s official city car. JA 70-71.

The two minor victims testified at trial “that they were
hurt by and disliked the abuse but did not tell anyone about
it out of fear of what Giordano could do to them.” JA 71.
According to the second victim, she knew the defendant
was the mayor and “[s]he ‘thought the Mayor could rule
people, like be their boss.”” JA 71. She further testified
that she “‘was afraid he could have someone hurt my
family and I was afraid he own everybody.”” JA 71. The
first victim testified that Jones told her the defendant was
the mayor and “she understood that the a mayor’s role was
to ‘[p]rotect the city’ and ‘[w]atch over us, like God.”” JA



71. The first victim told no one because “she was scared
of Giordano,” and she “believed she ‘would get put in jail’
if she told other people because she ‘thought he had
power.”” JA 71.

B. The original sentencing hearing

After the defendant’s conviction on seventeen charges
related to his sexual abuse of the two girls, on June 13,
2003, the district court conducted a sentencing hearing.
GA 1-48. The Government had filed a motion for
downward departure, pursuant to U.S.S.G. § 5K 1.1, based
on the defendant’s substantial assistance to the
Government on another matter after he was initially
contacted by federal agents. GA 9-10. The court
indicated that it was granting the motion. GA 8. The
court adopted the findings and conclusions of the Pre-
Sentence Report (“PSR”). GA 10, 20. The district court
specifically found that the final offense level was 43, and
that such a result would be appropriate even under
alternative calculations. GA 9, 11. At offense level 43
and criminal history category I, the defendant’s Guideline
range was life. GA 9. The court indicated that, in
granting the § 5K 1.1 motion, it intended to sentence within
the range of 360 months or more. GA 9.

The defendant advanced various grounds for a
departure from the Guidelines. GA 11. Specifically, he
asked for a departure based on the following grounds: (1)
the defendant’s unusual susceptibility to abuse in prison,
relying on Koon v. United States, 518 U.S. 81 (1996) and
U.S.S.G. § 5K2.0, GA 12; (2) the fact that the defendant



had endured 23 hours a day in lock-down because of the
nature of the offense and his cooperation with the
Government, GA 12; (3) the defendant’s military service,
GA 12; (4) the extraordinary impact his sentence would
have on his family, GA 12; and (5) the negative
consequences arising from his cooperation with the
Government, namely the fact that he would be in 23-hour
lock-down for his entire period of incarceration, GA 12.

In elaborating on this last ground, the defendant argued
thatas a result of his cooperation, “he has now been forced
to endure and will have to endure conditions of
confinement that are extraordinary and much more
onerous than a normal prisoner. His isolation, therefore,
will not be just from his family, but also from other
individuals where he is confined. These are terrible
conditions under which to live . . . .” GA 13. He asked
the court to consider that he was 40 years old and that he
was at risk in prison. GA 14. The defendant asked for the
court to exercise leniency within its discretion and impose
a sentence of less than 30 years. GA 16-17. The
defendant himself declined to speak. GA 17.

The courtindicated that it was aware of the defendant’s
special circumstances as a cooperator and the need for a
designation of an institution within the Bureau of Prisons
to accommodate his particular vulnerability. GA 24. The
court said it intended to write the Bureau of Prisons to
bring this to its attention. GA 24.

In explaining the sentence to be imposed, the court
said:



I’ve thought long and hard about this case and
about your sentencing. I probably have spent more
time thinking about this case and your sentence
than I have on any case that [ can remember. I’ve
been on the bench almost 18 years, and before that
I was United States Attorney for four years. I
presided over many trials, drug trafficking, murder,
and a whole range of cases involving antisocial
behavior. This case is the worst I’ve ever seen.
Your conduct is the worst I’ve ever seen and I’ve
seen drug dealers and murderers, but what you did
is indescribable.

GA 41. The court continued, stating “[y]ou’re an educated
man. You went to college. You went to law school. At
ayoung age you embarked on a political career. You were
a golden boy. You were a state legislator, a mayor of a
major Connecticut city.” GA 41.

The sentencing court then said that the defendant
engaged in “the worst kind of antisocial sexual behavior
that one can image. Preying on two small, innocent
children, eight and ten years old. They knew nothing.”
GA 41. The court then called him a “sexual predator.”
GA 41. The court read from reports of the children’s
therapist elaborating on how the defendant’s assaultive
and threatening conduct had damaged the two children.
GA 41-43. The court explained:

You destroyed these girls emotionally and
psychologically. You preyed upon them and you



destroyed their innocence to satisfy your own
sexual desires.

GA 44.

The district court stated that the defendant’s Guidelines
range provided for a life sentence, a sentence it would
have imposed based on his conduct. GA 44. The court
granted the Government’s § SK1.1 motion permitting the
court the discretion to sentence to a term of less than life.
GA 44. The court departed downward to a range of 360
months to life imprisonment. JA 4; GA 9. The district
court explained that it understood its authority to depart on
the various grounds the defendant advanced, but declined
to exercise its discretion to do so. GA 47-48; JA 92.

With this explanation, the court sentenced the
defendant to concurrent sentences of 444 months on each
of the first two counts, and 60 months for each of the
remaining counts. JA 1; GA 45-46.

C. The direct appeal

On appeal, the defendant raised a host of challenges to
his convictions and sentence. As relevant to this appeal,
he claimed that the district court erred in calculating the
Sentencing Guidelines range and in declining to
downwardly depart further than it did. JA 91. This Court
affirmed the convictions and sentence. Giordano, 442
F.3d 30, 172 Fed. Appx. 340. With respect to the
defendant’s sentencing arguments, this Court found that
while there was an error in the Guideline calculations, the



error was harmless because the combined offense level
remained 43 as the sentencing court had determined.
JA 91-92. Therefore, the defendant’s Guidelines range
remained life imprisonment.

The defendant was permitted to seek a remand
pursuant to Fagans, 406 F.3d 138, or Crosby, 397 F.3d
103, as appropriate. JA 92. Thus, on August §, 2006, this
Courtremanded the case under Crosby to allow the district
court to determine whether it would have imposed a
materially different sentence had the Sentencing
Guidelines been advisory. JA 131 (docket entries).

D. The parties’ memoranda on remand

On June 12, 2007, the defendant filed a memorandum
in support of his request for a resentencing. JA 32-51,
133. He argued that the 37-year sentence was tantamount
to a life sentence without parole and advanced various
factors to be considered in imposing a reasonable and
individualized sentence under 18 U.S.C. § 3553(a). JA 33.
The defendant further argued that a 20-year sentence
would reflect the seriousness of the offense, be consistent
with the public respect for the law, provide just
punishment for the offenses committed, afford adequate
deterrence both to the defendant personally and the public
at large, protect the public from the defendant committing
further crimes, and provide correctional treatment in the
context of punishment. JA 41.

The defendant asked the court to consider the
following factors as it decided whether to resentence him:

10



(1) his unusual susceptibility to abuse in prison, JA 43-45;
(2) the conditions of his pre-sentencing confinement (i.e.,
segregation in a state facility), JA 45-46; (3) his military
service, JA 46-47; and (4) the sentence’s extraordinary
impact upon his family, JA 47-48. Specifically, he asked
the court to impose a non-Guideline sentence or grant a
substantial downward departure for each of these grounds
alone or in combination with each other. JA 48. In
addition, the defendant asked the court to consider the fact
that the 37-year sentence was more than twice the length
of the sentence imposed on him in state court for the same
conduct. JA 49. Arguing that the sentence was
unreasonable as a matter of fact and law, he asked the
court to impose a 25-year sentence. JA 50.

On June 12, 2007, the Government submitted its
memorandum in aid of post-Crosby proceedings on
remand. JA 52-64, 133. The Government submitted that
the court would have imposed the same sentence even if
the Sentencing Guidelines were advisory at the time it
sentenced the defendant. JA 58. The Government argued
in its memorandum that a 37-year sentence was fair, just,
and reasonable because the defendant used his position as
a mayor from approximately November 2000 to July 2001
to sexually abuse two children under the age of 12 and to
coerce them to keep quiet about the abuse. JA 60-61.

The Government further argued that none of the factors
enumerated in § 3553(a) weighed in favor of reducing the
defendant’s sentence and thus that resentencing the
defendant was unnecessary. JA 62-63.

11



E. The hearing on remand

On July 26, 2007, the district court held a hearing on
the defendant’s request for resentencing. JA 10-30, 133.
Counsel for the defendant advanced various arguments for
a substantially lower sentence, including his claim that the
37-year sentence was tantamount to a life sentence and
that because it would be served in isolation was cruel,
“truly inhumane,” and “terribly harsh.” JA 12-13, 14-16,
27. In response to this argument, the court noted that it
had recently received letters (with supporting attachments)
from the Department of Children and Families about the
two victims. In addition, the court noted that it had
received letters from the girls themselves, reflecting, “in
the Court’s view, two children whose lives have literally
been destroyed.” JA 13. The court commented that the
children “continue to suffer, to this day, from nightmares,
anti-social behavior which they’re beginning to exhibit, all
of which the therapists attribute to the horrendous
experience that they went through during the period that
they were abused by your client.” JA 13-14. Thus, said
the court, “the fact that [the defendant’s] gonna spend a
miserable future in prison does not move me. It doesn’t
move me at all.” JA 14. Defense counsel responded by
arguing that the sentence — effectively a life sentence in
isolation — was greater than necessary. JA 14. He argued
that under all the factors under § 3553(a), the sentence was
unreasonable. JA 16.

The Government acknowledged that the court was best

positioned to determined whether it would have imposed
a different sentence under an advisory Guidelines regime,

12



but argued that the record suggested that the court’s
sentence would have been the same. JA 17-18. As the
Government noted, at the original sentencing, the court
had explained that it had spent considerable time thinking
about the appropriate sentence. JA 18. Furthermore, the
Government argued that the court had previously reviewed
the § 3553(a) factors, including the nature and
circumstances of the offense and the defendant’s history
and characteristics. In addition, before the original
sentencing, the court had considered an extensive PSR,
presided over the trial, listened to the two children testify
about how the defendant sexually abused them, heard
about the defendant’s background (including his military
career, his law school career, and his work in the city), and
heard about the defendant’s criminal conduct. JA 19.
Further, the court had also watched the defendant testify
and found that he had obstructed justice by testifying
untruthfully and threatening to kill his codefendant. JA
19-20.  Finally, with respect to the victims, the
Government argued that the same bleak prospect for the
two victims had continued. JA 22.

In response to the defendant’s assertion that the court
should take into account that he received an 18-year
sentence in state court for the same conduct, the
Government argued that it should have no bearing. As the
Government noted, the disposition in state court was the
result of a plea bargain, negotiated between the defendant,
his counsel, and the state prosecutor. JA 23. In addition,
the Government noted that the defendant did not admit his
guilt in state court as he pleaded guilty under the Alford
doctrine and that there was no contrition or sense of

13



responsibility on the defendant’s part. JA 23-24. Finally,
the Government pointed out that the state proceedings
were further distinguishable because in the federal case,
the two child victims — one of whom who was curled up in
a fetal ball before she testified and the other of whom was
throwing up — had to testify at trial about being sexually
abused by the city’s mayor. JA 24.

Defense counsel responded by explaining that one of
the reasons for the state disposition was so that the
children did not have to testify at another trial. JA 25. He
then again argued for leniency based on the defendant’s
condition in prison.

At this point, the court interrupted counsel and read
from a letter recently received from one of children’s
caretakers:

Like any child who has endured the trauma of the
level of terror and invasion that she has, [the
victim] has been permanently changed by her
abuse, which has left her with a variety of
conditions that affect her everyday, and in every
part of her life. Itis common knowledge that when
a child lives with chronic terror and stress, it
changes the development of her brain and brain
chemistry. This change in chemistry affects the
developing personality, with subsequent thought
processes and behaviors which impactrelationships
in all areas of life, from social functioning to
academic performance. Although [she] was a child
and the victim, she had to be displaced from her

14



family and community with subsequent disruptive
foster placements, and has lived for a period in a
residential setting, where she has become
institutionalized.

Her educational history is full of gaps, and her level
of academic functioning has been greatly affected.
This contributes to her image of herself as stupid,
and her already existing shame from the abuse
that’s compounded by her school performance.
She has learned that anger and aggression are the
best defenses, and the behaviors that we see in the
location can be very disruptive and unpredictable,
sometimes threatening her own and others’ safety.

JA 25-27. The court referenced a second letter about the
other child and described it as “equally troubling and
heartrending.” JA 27. In light of these letters describing
the consequences of the defendant’s sexual abuse, the
court asked defense counsel, “and you’re telling me that
his life in prison is going to be difficult?” JA 27.

The defendant continued to assert that his sentence was
tantamount to a life sentence, that his time in prison was
cruel, and that he was asking the court to consider it.
JA 27-28. The defendant asked the court to resentence
him. JA 28. The Government reasserted that the court
should not change the sentence, and the court took the
matter under advisement. JA 29.

15



F. The court’s written decision not to resentence

On August 6, 2007, the court issued a written ruling
finding that it would not have imposed a different sentence
under a post-Booker regime and denying the defendant’s
request for resentencing. JA 3, 7, 9. After reciting the
background to the case, the court explained the law
governing post-Booker sentencing proceedings:

Pursuant to Booker, the Second Circuit has
instructed district courts to consider the Guidelines
as advisory and to consider them along with all of
the other factors listed in 18 U.S.C. § 3553(a) when
imposing a sentence. United States v. Crosby, 397
F.3d 103 (2d Cir. 2005). As the court of appeals
explained in Crosby, this normally requires the
sentencing court to determine the applicable
Guidelines range, or at least identify the arguably
applicable range, and the applicable policy
statements and then, after considering the
Guidelines and the § 3553(a) factors, decide
“whether (1) to impose the sentence that would
have been imposed under the Guidelines, i.e., a
sentence within the applicable Guidelines range or
within permissible departure authority, or (ii) to
impose a non-Guidelines sentence.” Id. at 113.
The court, however, admonished that even though
advisory, the Guidelines were more than just “a
body of casual advice, to be consulted or
overlooked at the whim of a sentencing judge.” Id.

JA'S.

16



The court went on to explain the procedure applicable
for cases remanded under Crosby:

[T]he Second Circuit decided that the then-pending
direct appeals involving challenges to sentences
imposed before Booker were to be remanded “not
for the purpose of a required resentencing, but only
for the more limited purpose of permitting the
sentencing judge to determine whether to
resentence, now fully informed of the new
sentencing regime, and if so, to resentence.”
[Crosby, 397 F.3d] at 117. In other words, on
remand of such a case, the sentencing judge is to
determine whether it would have imposed a
materially different sentence, under the
circumstances existing at the time of the original
sentence, if the post-Booker/Fanfan regime was
followed. Id. If, on remand, the court concludes
that it would not have imposed a materially
different sentence, that is the end of the matter. Id.
at 120. If the court decides otherwise, it must
resentence the defendant under the new sentencing
regime. Id.

JA 5-6. The court went on to write that the

Second Circuit did not define the required degree
of consideration or the weight that the sentencing
court was to give to the applicable Guidelines
range. Rather, it preferred “to permit the concept
of ‘consideration’ . . . to evolve as district judges
faithfully perform their statutory duties.” Id. at

17



113; see also United States v. Fernandez, 443 F.3d
19, 29-30 (2d Cir. 2006) (stating that a “district
judge must contemplate the interplay among the
many facts in the record and the statutory
guideposts”). The court did hold, however, that the
sentencing court is not required to make a specific
articulation of the manner in which the § 3553(a)
factors were considered. Crosby, 397 F.3d at 113;
see also Fernandez, 443 F.3d at 32 (advising that
the weight given to any single § 3553(a) factor is
firmly committed to the discretion of the sentencing
judge).

JA 6.

After outlining these standards, the court noted that
because the defendant’s sentence was imposed pre-Booker
and was on direct appeal at the time of the Crosby
decision, the question before the court was whether a re-
sentencing was warranted. JA 7.

On this question, the court ultimately determined that
re-sentencing was not warranted. The court determined
that had the Guidelines been advisory at the time Giordano
was sentenced the court would have imposed the same 37-
year concurrent sentence. JA 7. The court explained that
because it had granted the Government’s §5K 1.1 motion,
it “was not bound by the Guidelines and Giordano’s
sentence was considerably below the otherwise then-
mandatory applicable Guidelines range of life
imprisonment. Cf. United States v. Duffy, 133 F. Supp.2d
213, 217 (E.D.N.Y. 2001) (noting pre-Booker that a

18



§5K1.1 motion has the singular power to yield a sentence
far lower than otherwise required by the Guidelines).” JA
7. The court went on to write that it “effectively treated
the Guidelines as advisory and imposed a non-Guidelines
sentence. See Crosby, 397 F.3d at 111 n.9 (finding it
‘advisable to refer to a sentence that is neither within the
applicable Guidelines range nor imposed pursuant to the
departure authority in the Commission’s policy statements
as a “non-Guidelines sentence” in order to distinguish it
from the term departure’).” JA 7. The written decision
explained that “the court’s remarks at sentencing make
clear [that] the sentence reflected, at least implicitly, the
court’s consideration of the § 3553 (a) factors, which
were, even before Booker, relevant to the determination of
a just sentence.” JA 7-8.

In turning to whether aresentencing was warranted, the
court noted that it had considered and given “due weight
to the advisory sentencing range recommended by the
Guidelines along with all of the §3553(a) factors, the PSR
and other relevant portions of the record, and the post-
remand arguments of counsel.” JA 8. The court found
that “[a]ll of these considerations convince the court that
resentencing is not required because it would not have
imposed a different sentence if the Booker/Fanfan regime
had been in place at the time Giordano was originally
sentenced.” JA 8. The court explained further:

The 444-month sentence was, and still remains,
just, reasonable, and sufficient, but not greater than
necessary given the nature of his crimes and the
need to reflect the seriousness of those crimes, the
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need to promote respect for the law, the need to
afford adequate deterrence to criminal conduct, the
need to protect the public from further crimes of
this individual, and the need to avoid unwarranted
sentencing disparities. The sentence also accounts
for Giordano’s cooperation with the government as
reflected in its §5K 1.1 motion.

JA 8. The court continued:

The court is not persuaded otherwise by
Giordano’s arguments in support of resentencing.
Rather than providing the court with new
mitigating circumstances that existed at the time of
the original sentence, but were not available for
consideration given the then-mandatory nature of
the sentencing regime, Giordano essentially only
argues that the harsh conditions of his confinement
justify a lesser sentence. But, as the Second Circuit
made clear, the court cannot consider such
arguments in deciding whether or not to resentence
a defendant. That decision must be based solely on
the circumstances that existed at the time of the
original sentence. Crosby, 397 F.3d at 118.

JA 8-9. The district court concluded: “Based on the
circumstances at the time of the original sentence, and
giving the required consideration to the currently
applicable statutory requirements as set forth in
Booker/Fanfan and Crosby, the court concludes that the
sentence imposed on Giordano would have been the same
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as originally imposed and thus finds that resentencing is
not required.” JA 9.

Summary of Argument

The defendant’s sentence, reaffirmed by the district
court on a Crosby remand, was substantively reasonable.
The record amply demonstrates that the experienced
district court judge, who had presided over the defendant’s
trial, properly followed this Court’s directives in Crosby and
determined thatit would have not have imposed a different
sentence under the circumstances existing at the time of
the original sentence had the post-Booker/Fanfan regime
been followed. The district court considered the
arguments of counsel and all of the § 3553(a) factors
before it explained why the original sentence was
appropriate and why it chose not to resentence the
defendant. Moreover, there is no basis to find that the
district judge exceeded the bounds of allowable discretion
or violated the law in determining the original sentence
was sufficient but no greater than necessary to achieve the
purposes of sentencing.

The district court committed no procedural error in the
proceedings on remand. The court explained that it chose
not to resentence the defendant because the original
sentence was an appropriate sentence in light of the
§ 3553(a) factors as applied to this case. The fact that the
court found the original sentence to be the appropriate
sentence does not mean that the court failed to consider the
proper factors on the Crosby remand.
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Argument

I. The defendant’s sentence was substantively and
procedurally reasonable.

A. Governing law and standard of review

In United States v. Booker, 543 U.S. 220 (2005), the
Supreme Court held that the United States Sentencing
Guidelines, as written, violate the Sixth Amendment
principles articulated in Blakely v. Washington, 542 U.S.
296 (2004). See Booker, 543 U.S. at 243. The Court
determined that a mandatory system in which a sentence is
increased based on factual findings by a judge violates the
right to trial by jury. See id. at 245. As a remedy, the
Court severed and excised the statutory provision making
the Guidelines mandatory, 18 U.S.C. § 3553(b)(1), thus
declaring the Guidelines “effectively advisory.” Booker,
543 U.S. at 245.

After the Supreme Court’s holding in Booker rendered
the Sentencing Guidelines advisory rather than mandatory,
a sentencing judge is required to: “(1) calculate[] the
relevant Guidelines range, including any applicable
departure under the Guidelines system; (2) consider[] the
Guidelines range, along with the other § 3553(a) factors;
and (3) impose[] a reasonable sentence.” See United
States v. Fernandez, 443 F.3d 19, 26 (2d Cir.), cert.
denied, 127 S. Ct. 192 (2006); Crosby, 397 F.3d at 113.
The § 3553(a) factors include: (1) “the nature and
circumstances of the offense and history and
characteristics of the defendant”; (2) the need for the
sentence to serve various goals of the criminal justice
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system, including (a) “to reflect the seriousness of the
offense, to promote respect for the law, and to provide just
punishment,” (b) to accomplish specific and general
deterrence, (c) to protect the public from the defendant,
and (d) “to provide the defendant with needed educational
or vocational training, medical care, or other correctional
treatment in the most effective manner”; (3) the kinds of
sentences available; (4) the sentencing range set forth in
the Guidelines; (5) policy statements issued by the
Sentencing Commission; (6) the need to avoid
unwarranted sentencing disparities; and (7) the need to
provide restitution to victims. See 18 U.S.C. § 3553(a).

“[Tlhe excision of the mandatory aspect of the
Guidelines does not mean that the Guidelines have been
discarded.” Crosby, 397 F.3d at 111. “[I]t would be a
mistake to think that, after Booker/Fanfan, district judges
may return to the sentencing regime that existed before
1987 and exercise unfettered discretion to select any
sentence within the applicable statutory maximum and
minimum.” /d. at 113.

Consideration of the Guidelines range requires a
sentencing court to calculate the range and put the
calculation on the record. See Fernandez, 443 F.3d at 29.
The requirement that the district court consider the section
3553(a) factors, however, does not require the judge to
precisely identify the factors on the record or address
specific arguments about how the factors should be
implemented. Id.; Rita v. United States, 127 S. Ct. 2456,
2468-69 (2007). There is no “rigorous requirement of
specific articulation by the sentencing judge.” Crosby,
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397 F.3d at 113. “As long as the judge is aware of both
the statutory requirements and the sentencing range or
ranges that are arguably applicable, and nothing in the
record indicates misunderstanding about such materials or
misperception about their relevance, [this Court] will
accept that the requisite consideration has occurred.”
United States v. Fleming,397 F.3d 95, 100 (2d Cir. 2005).
Moreover, the decision whether to resentence are to be
based on the circumstances that existed at the time of the

original sentence, not that arise after sentencing. Crosby,
397 F.3d at 118.

This Court reviews a sentence for reasonableness. See
Rita, 127 S. Ct. at 2459; Fernandez, 443 F.3d at 26-27;
United States v. Castillo, 460 F.3d 337, 354 (2d Cir.
2006). The Court has generally divided reasonableness
review into procedural and substantive reasonableness.
For a sentence to be procedurally reasonable, the Court
must review whether the sentencing court identified the
Guidelines range based upon found facts, treated the
Guidelines as advisory, and considered the other § 3553(a)
factors. United States v. Rattoballi, 452 F.3d 127, 131-32
(2d Cir. 2006). Substantive reasonableness is contingent
upon the length of the sentence in light of the case’s facts
and the factors outlined in § 3553(a). Id. at 132.

This Court has recognized that “[r]easonableness
review does not entail the substitution of [its own]
judgment for that of the sentencing judge. Rather, the
standard is akin to review for abuse of discretion.”
Fernandez,443 F.3d at27. Asthe Supreme Court recently
instructed the “explanation of ‘reasonableness’ review in
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the Booker opinion made it pellucidly clear that the
familiar abuse-of-discretion standard of review now
applies to appellate review of sentencing decisions.” Gall
v. United States, 128 S. Ct. 586, 594 (2007) (citing
Booker, 543 U.S. at 260-62). See also Rita, 127 S. Ct. at
2465 (“appellate ‘reasonableness’ review merely asks
whether the trial court abused its discretion™).

Under this deferential standard, in determining
“whether a sentence is reasonable, [the Court] ought to
consider whether the sentencing judge ‘exceeded the
bounds of allowable discretion[,] . . . committed an error
of law in the course of exercising discretion, or made a
clearly erroneous finding of fact.”” Fernandez, 443 F.3d
at 27 (quoting Crosby, 397 F.3d at 114). Furthermore, in
assessing the reasonableness of a particular sentence
imposed:

[a] reviewing court should exhibit restraint, not
micromanagement. In addition to their familiarity
with the record, including the presentence report,
district judges have discussed sentencing with a
probation officer and gained an impression of a
defendant from the entirety of the proceedings,
including the defendant’s opportunity for
sentencing allocution. The appellate court
proceeds only with the record.

United States v. Fairclough, 439 F.3d 76, 79-80 (2d Cir.)

(per curiam) (quoting Fleming,397 F.3d at 100) (alteration
omitted), cert. denied, 126 S. Ct. 2915 (2006).
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While it is rare for a defendant to appeal a below-
Guidelines sentence for reasonableness, the standard of
review in such situations is the same as for an appeal of a
within-Guidelines sentence. See Gall, 128 S. Ct. at 596
(“[ T]he abuse-of-discretion standard of review applies to
appellate review of all sentencing decisions — whether
inside or outside the Guideline range.”); United States v.
Kane, 452 F.3d 140 (2d Cir. 2006) (per curiam). In Kane,
for instance, the defendant challenged the reasonableness
of a sentence six months below the Guidelines range, and
this Court stated that in order to determine whether the
sentence was reasonable, it was required to consider
“whether the sentencing judge exceeded the bounds of
allowable discretion, committed an error of law in the
course of exercising discretion, or made a clearly
erroneous finding of fact.” [Id. at 144-45 (quoting
Fernandez,443 F.3d at27). The defendant must therefore
do more than merely rehash the same arguments made
below because the court of appeals cannot overturn the
district court’s sentence without a clear showing of
unreasonableness. Id. at 145 (“[The defendant] merely
renews the arguments he advanced below — his age, poor
health, and history of good works — and asks us to
substitute our judgment for that of the District Court,
which, of course, we cannot do.”).

As the Supreme Court recently articulated in Gall, the
sentencing court “must make an individualized assessment
based on the facts presented. If [the court] decides that an
outside-Guidelines sentence is warranted, [the court] must
consider the extent of the deviation and ensure that the
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justification is sufficiently compelling to support the
degree of the variance.” Gall, 128 S. Ct. at 597.

The Gall Court further stated:

[1]f the sentence is outside the Guidelines range,
the court may not apply a presumption of
unreasonableness. It may consider the extent of the
deviation, but must give due deference to the
district court’s decision that the § 3553(a) factors,
on a whole, justify the extent of the variance. The
fact that the appellate court might reasonably have
concluded that a different sentence was appropriate
is insufficient to justify reversal of the district
court.

Practical considerations also underlie this legal
principle. “The sentencing judge is in a superior
position to find facts and judge their import under
§ 3553(a) in the individual case. The judge sees
and hears the evidence, makes credibility
determinations, has full knowledge of the facts and
gains insights not conveyed by the record.” Brief
for Federal Public and Community Defenders et al.
as Amici Curiae 16. “The sentencing judge has
access to, and greater familiarity with, the
individual case and the individual defendant before
him than the Commission or the appeals court.”
Rita, [127 S. Ct. at 2469]. Moreover, “[d]istrict
courts have an institutional advantage over
appellate courts in making these sorts of
determinations, especially as they see so many
more Guidelines sentences than appellate courts
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do.” Koon v. United States, 518 U.S. 81, 98
(1996).

Id. at 597-98 (footnote omitted).
B. Discussion

1. The defendant’s 37-year sentence
was substantively reasonable.

The district court denied the defendant’s request for
resentencing on a Crosby remand, finding that even under
an advisory Guidelines regime the original sentence of 37
years “was, and still remains, just, reasonable, and
sufficient, but not greater than necessary” given the
§ 3553(a) factors, specifically mentioning “the nature of
[the defendant’s] crimes and the need to reflect the
seriousness of those crimes, the need to promote respect
for the law, the need to afford adequate deterrence to
criminal conduct, the need to protect the public from
further crimes of this individual, and the need to avoid
unwarranted sentencing disparities.” JA 8. In addition,
the court noted that the sentence “accounts for [the
defendant’s] cooperation with government as reflected in
its § SK1.1 motion.” JA 8. In short, the record shows that
the district court was aware of the statutory requirements,
understood the need to consider all of the relevant factors,
and after giving them due consideration, determined that
a 37-year sentence was appropriate and reflected the
proper balance of all of the § 3553(a) factors.
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As the Supreme Court and this Court have repeatedly
emphasized, the district court’s judgment about the
appropriate sentence in a criminal case is entitled to
deference and should only be disturbed if it is an abuse of
discretion. Gall, 128 S. Ct. at 594; Fernandez, 443 F.3d
at 27. Here, the defendant has not shown, because he
cannot, that the district court abused its discretion.
Accordingly, this Court should not substitute its judgment
for that of the district court’s. Fernandez, 443 F.3d at 27
(“Reasonableness review does not entail the substitution
of [the appellate court’s] judgment for that of the
sentencing judge.”).

The defendant raises a host of arguments — all
arguments that he raised before the district court — to
support his argument that the sentence is unreasonable.
He argues, for example, that because he is a Marine Corps
veteran with no criminal record, a 20-year sentence would
have satisfied the § 3553(a) factors. Def. Br. 13. He also
argues, without any citation to the law, that imprisoning
him at 40 years old for 37 years, when he will serve that
sentence in isolation, is “unreasonable.” Id. at 14. In
addition, the defendant urges this Court to find that the
arguments he presented below for a departure or a non-
Guidelines sentence warrant a lower sentence. For
example, he argues that the following factors support a
lower sentence: (1) his unusual susceptibility to abuse in
prison, Def. Br. 15-16, GA 12, JA 43-45; (2) the fact that
he endured two years of segregation in state rather than a
federal facility, Def. Br. 16-17, GA 12, JA 45-46; (3) his
military service, Def. Br. 17-18, GA 12, JA 46-47; (4) the
sentence’s extraordinary impact upon his family, Def. Br.
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18-19, GA 12, JA 47-48; (5) the fact that his sentence was
more than twice as long as the state sentence imposed for
the same conduct, Def. Br. 19-20, JA 49-50; and (6) the
fact that his sentence is cruel and inhumane because of his

susceptibility to abuse in prison and his current isolation in
prison, Def. Br. 21, JA 13.

These arguments were all presented to the district
court, whether during the original sentencing proceeding
or the proceedings on remand. The district court had
considered the defendant’s first four departure grounds at
the original sentencing and decided not to exercise its
discretion and depart downward." GA 47. The court
considered those arguments again, along with the
defendant’s other two arguments for a lower sentence,
when it ruled on the defendant’s request for resentencing
in the Crosby remand proceeding. Specifically, in its
ruling on the Crosby remand, the court considered the
advisory sentencing range along with “all of the § 3553(a)
factors, the PSR and other relevant portions of the record,
and the post-remand arguments of counsel,” JA 8, which
would included all the arguments the defendant made in
his resentencing memorandum and at the hearing. See
Fernandez, 443 F.3d at 29 (“We have imposed no . . .
requirement that a sentencing judge precisely identify
either the factors set forth in § 3553(a) or specific
arguments bearing on the implementation of those factors

' The district court also arguably addressed the

defendant’s sixth argument. As described in the text, this
argument, whether new or not, did not present a compelling
ground for a new sentence.
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in order to comply with her duty to consider all the
§ 3553(a) factors along with the applicable Guidelines
range.”). On the basis of this record, the court properly
concluded that resentencing was unwarranted because it
would not have imposed a different sentence had the
Guidelines been advisory when the defendant was
originally sentenced. JA 8.

In any event, the defendant’s fifth and sixth arguments
for a lower sentence (the comparison with his state
sentence and his susceptibility to abuse in prison), while
arguably new arguments in the Crosby remand process,
did not present compelling grounds for a lower sentence.
The defendant’s state sentence was imposed affer the
original sentence in this case, and thus was irrelevant to
the court’s analysis on a Crosby remand. See Crosby, 397
F.3d at 118. In addition, the federal penalty reflected
many factors not at issue in the state case, such as the fact
that the defendant went to trial in the federal case, thereby
forcing the child victims to testify against him, and in that
trial testified falsely. JA 23-24; GA 21. Moreover, this
Court recently held that a district court does not abuse its
discretion by declining to consider sentencing disparities
between federal and state penalties for a given crime.
United States v. Johnson, 505 F.3d 120, 123 (2d Cir.
2007).

With respect to the defendant’s claim that his prison
term would be cruel and inhumane, the defendant
acknowledges that this argument was known to the court
at the time of sentencing. Def. Br. 21. Thus, to the extent
it was known prior to sentencing, the court considered this
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argument as part of the original sentencing process. In
addition, the court considered — and rejected — this
argument again during the Crosby remand process. In
response to the defendant’s claim that prison was going to
be difficult, the court read portions of the letters about the
difficulties the child victims were experiencing. JA 14.
The court said, “the fact that he’s gonna spend a miserable
future in prison does not move me. It doesn’t move me at
all.” Id. Moreover, to the extent that the defendant’s
argument related to the defendant’s incarceration after
sentencing, the court correctly noted that under Crosby,
post-sentencing circumstances are not to be considered on
a Crosby remand. Crosby, 397 F.3d at 118; JA 9.

In essence, the defendant asks this Court to reweigh the
§ 3553(a) factors and second-guess the district judge’s
decision on how best to balance those factors to fashion an
appropriate sentence. But it is well settled that this Court
will not substitute its own judgment for that of the district
court. Kane, 452 F.3d at 145 (“[The defendant] merely
renews the arguments he advanced below . . . and asks us
to substitute our judgment for that of the District Court,
which, of course, we cannot do.”). Accord Fairclough,
439 F.3d at 79-80 (a reviewing court “‘should exhibit
restraint, not micromanagement’”) (quoting Fleming, 397
F.3d at 100). As this Court reiterated in United States v.
Capanelli, 479 F.3d 163, 165 (2d Cir. 2007) (per curiam),
“[w]hile a district court must consider each § 3553(a)
factor in imposing a sentence, the weight given to any
single factor ‘is a matter firmly committed to the discretion
of the sentencing judge and is beyond our review.’”
(quoting Fernandez, 443 F.3d at 32). Accordingly, the
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defendant’s arguments for a lower sentence should be
rejected.

In sum, the district court properly exercised its
discretion under § 3553(a), balancing a variety of factors,
including the seriousness of the crimes the defendant
committed, the damage to the victims, the need to promote
respect for the law, the need to afford adequate deterrence
to criminal conduct, the need to protect the public from
further crimes of the defendant, and the need to avoid
unwarranted sentencing disparities, along with accounting
for the defendant’s cooperation with the government. JA
8. A 37-year prison sentence for a public official who
cloaked himself in the trappings of his office while
repeatedly sexually abusing two minors is reasonable and
should not be disturbed.

2. The district court’s decision not to
resentence the defendant was procedurally
proper.

The defendant claims that the district court’s decision
was procedurally improper because the court did not
“meaningful[ly] consider[]” whether it would have
imposed a different sentence under the advisory
Guidelines, but rather merely “paid lip service to Booker
and Crosby by expressly holding that in 2003 ‘the court
effectively treated the Guidelines as advisory and imposed
a non-Guidelines sentence.”” Def. Br. 23. This claim is
without merit.
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The district court’s written decision demonstrates that
it was well aware of the advisory nature of the Guidelines
and recognized that they were not binding on the court.
JA 3,5-6,7, 9. Furthermore, the experienced district judge
carefully explained his reasoning in deciding not to
resentence the defendant. AsJudge Nevas noted, when he
originally imposed sentence, he had granted a § 5K1.1
motion and thus viewed the Guidelines at that time as non-
binding. JA 7. Judge Nevas further explained that in this
context, “the sentence reflected, at least implicitly, the
court’s consideration of the § 3553(a) factors, which were,
even before Booker, relevant to the determination of a just
sentence.” JA7-8. In other words, according to the judge,
the original sentence already incorporated a careful
balancing of all the § 3553(a) factors.

Nevertheless, as demonstrated by the court’s decision,
the court reconsidered its original decision on the Crosby
remand, “giving due weight to the advisory sentencing
range recommended by the Guidelines along with all of
the § 3553(a) factors, the PSR and other relevant portions
of the record, and the post-remand arguments of counsel.”
JA 8. This analysis confirmed its original decision and led
it to conclude that resentencing was unnecessary. JA 8.

Although Judge Nevas did not go into intricate detail
in his analysis, this Court does not impose a “rigorous
requirement of specific articulation by the sentencing
judge. Crosby, 397 F.3d at 113. In any event, far from
paying “lip service” to his obligations, Judge Nevas’s
decision reflects a careful consideration of the facts of this
case in conjunction with the § 3553(a) factors. At a

34



minimum, the district judge here is entitled to the
presumption that he fully and properly considered all
relevant factors. Crosby,397 F.3d at 118. See Fernandez,
443 F.3d at 29-30 (“‘[a]s long as the judge is aware of
both the statutory requirements and the sentencing range
... and nothing in the record indicates misunderstanding
about such materials or misperception about their
relevance, we will accept that the requisite consideration
has occurred.””) (quoting Fleming, 397 F.3d at 100)
(emphasis omitted).

The district court was well aware of the advisory
nature of the Guidelines, recognized that it was not bound
by them, and decided not to resentence the defendant. The
court’s decision was procedurally proper and should be
upheld.
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Conclusion

For the foregoing reasons, the judgment of the district
court should be affirmed.
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ADDENDUM



18 U.S. C. § 3553. Imposition of a sentence

(a) Factors to be considered in imposing a sentence.
The court shall impose a sentence sufficient, but not
greater than necessary, to comply with the purposes set
forth in paragraph (2) of this subsection. The court, in
determining the particular sentence to be imposed, shall
consider --

1) the nature and circumstances of the offense and
the history and characteristics of the defendant;

2) the need for the sentence imposed --
(A) to reflect the seriousness of the offense, to
promote respect for the law, and to provide

just punishment for the offense;

(B) to afford adequate deterrence to criminal
conduct;

(C) to protect the public from further crimes of
the defendant; and

(D) to provide the defendant with needed
educational or vocational training, medical
care, or other correctional treatment in the

most effective manner;

3) the kinds of sentences available;
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“4)

(A)

(B)

the kinds of sentence and the sentencing range
established for —

the applicable category of offense
committed by the applicable category of
defendant as set forth in the guidelines --

issued by the Sentencing Commission
pursuant to section 994(a)(l) of title 28,
United States Code, subject to any
amendments made to such guidelines by act
of Congress (regardless of whether such
amendments have yet to be incorporated by
the Sentencing Commission into
amendments issued under section
994(p) of title 28); and

that, except as provided in section
3742(g), are in effect on the date the
defendant is sentenced; or

in the case of a violation of probation, or
supervised release, the applicable guidelines
or policy statements issued by the
Sentencing Commission pursuant to section
994(a)(3) of title 28, United States Code,
taking into account any amendments made
to such guidelines or policy statements by
act of Congress (regardless of whether such
amendments have yet to be incorporated by
the Sentencing Commission into

Add. 2



()

(A)

(B)

(6)

(7)

amendments issued under section 994(p) of
title 28);

any pertinent policy statement—

issued by the Sentencing Commission
pursuant to section 994(a)(2) of title 28,
United States Code, subject to any
amendments made to such policy statement
by act of Congress (regardless of whether
such amendments have yet to be
incorporated by the Sentencing Commission
into amendments issued under section
994(p) of title 28); and

that, except as provided in section 3742(g),
1s in effect on the date the defendant is
sentenced.

the need to avoid unwarranted sentence
disparities among defendants with similar
records who have been found guilty of similar
conduct; and

the need to provide restitution to any victims of
the offense.

(c) Statement of reasons for imposing a sentence.
The court, at the time of sentencing, shall state in open
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court the reasons for its imposition of the particular
sentence, and, if the sentence --

1)

(2)

is of the kind, and within the range,
described in subsection (a)(4) and thatrange
exceeds 24 months, the reason for imposing
a sentence at a particular point within the
range; or

is not of the kind, or is outside the range,
described in subsection (a)(4), the specific
reason for the imposition of a sentence
different from that described, which reasons
must also be stated with specificity in the
written order of judgment and commitment,
except to the extent that the court relies
upon statements received in camera in
accordance with Federal Rule of Criminal
Procedure 32. In the event that the court
relies upon statements received in camera in
accordance with Federal Rule of Criminal
Procedure 32 the court shall state that such
statements were so received and that it
relied upon the content of such statements.

If the court does not order restitution, or orders only partial
restitution, the court shall include in the statement the
reason therefor. The court shall provide a transcription or
other appropriate public record of the court’s statement of
reasons, together with the order of judgment and
commitment, to the Probation System and to the
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Sentencing Commission, and, if the sentence includes a
term of imprisonment, to the Bureau of Prisons.
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