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hearing, are not required to be sub-
mitted. 

(3) All other documentary data and 
information upon which OPPTS plans 
to rely upon in the hearing. 

(4) A narrative position statement on 
the factual issues in the Notice of 
Hearing and the nature of the sup-
porting evidence that OPPTS intends 
to introduce. 

(5) A signed statement that, to the 
best knowledge and belief of the Assist-
ant Administrator, the submission 
complies with this section. 

(b) Within 70 days of the publication 
of the Notice of Hearing or, if no party 
will be prejudiced, within another pe-
riod of time set by the presiding offi-
cer, each party other than OPPTS shall 
submit to the hearing clerk in accord-
ance with § 179.80 the following docu-
ments, numbered and organized in the 
manner prescribed by the presiding of-
ficer: 

(1) Any objections that the adminis-
trative record filed under paragraph 
(a)(l) of this section is incomplete. 

(2) All documents (other than those 
filed under paragraph (a) of this sec-
tion) in the party’s files containing fac-
tual information or expert opinion, 
whether favorable or unfavorable to 
the party’s position, that relates to the 
issues involved in the hearing. For pur-
poses of this paragraph, ‘‘files’’ means 
the party’s principal files in which doc-
uments relating to each of the issues in 
the hearing are ordinarily kept. Docu-
ments that are attorney work product, 
or were prepared specifically for use in 
connection with the hearing, are not 
required to be submitted. 

(3) All other documentary data and 
information the party plans to rely 
upon in the hearing. 

(4) A narrative position statement on 
the factual issues in the Notice of 
Hearing and the nature of the sup-
porting evidence the party intends to 
introduce. 

(5) A signed statement that, to the 
best knowledge and belief of the party, 
the submission complies with this sec-
tion. 

(c) Submissions required by para-
graphs (a) and (b) of this section may 
be supplemented later in the pro-
ceeding, with the approval of the pre-
siding officer, upon a showing that the 

material contained in the supplement 
was not reasonably known by or avail-
able to the party when the submission 
was made or that the relevance of the 
material contained in the supplement 
could not reasonably have been fore-
seen. 

(d) If a party fails to comply substan-
tially and in good faith with this sec-
tion, the presiding officer may infer 
that such failure was for the purpose of 
withholding information that is unfa-
vorable to the party’s position, and 
may make such further adverse infer-
ences and findings with respect to such 
failure as are warranted. 

(e) Parties may reference each oth-
er’s submissions. To reduce duplicative 
submissions, parties are encouraged to 
exchange and consolidate lists of docu-
mentary evidence. If a particular docu-
ment is bulky or in limited supply and 
cannot reasonably be reproduced, and 
it constitutes relevant evidence, the 
presiding officer may authorize sub-
mission of a reduced number of copies. 

(f) The presiding officer will rule on 
questions relating to this section. 

[55 FR 50293, Dec. 5, 1990, as amended at 57 
FR 28087, June 24, 1992; 70 FR 33359, June 8, 
2005] 

§ 179.85 Purpose of preliminary con-
ference. 

The presiding officer will conduct 
one or more preliminary conferences 
for the following purposes: 

(a) To determine the areas of factual 
disagreement to be considered at the 
hearing. 

(b) To establish any necessary proce-
dural rules to control the course of the 
hearing and the schedule for the hear-
ing. 

(c) To group parties with substan-
tially similar interests, for purposes of 
presenting evidence, making objec-
tions, cross-examination, and pre-
senting oral argument. 

(d) To obtain stipulations and admis-
sions of facts. 

(e) To take other action that may ex-
pedite the hearing. 

§ 179.86 Time and place of preliminary 
conference. 

A preliminary conference will com-
mence at the date, time, and place an-
nounced in the Notice of Hearing, or as 
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