§179.112

of the Administrator’s determination
to review the initial decision. The Ad-
ministrator may invite the parties to
file briefs or present oral argument on
the matter. The time for filing briefs or
presenting oral argument will be speci-
fied in that or a later notice.

§179.112 Decision by Administrator on
appeal or review of initial decision.

(a) On appeal from or review of the
initial decision, the Administrator
shall have the same powers as did the
presiding officer in making the initial
decision. On the Administrator’s own
initiative or on motion, the Adminis-
trator may remand the matter to the
presiding officer for any further action
necessary for a proper decision.

(b) The scope of the issues on appeal
to, or on review by the Administrator
is the same as the scope of the issues
before the presiding officer, unless the
Administrator specifies otherwise.

(c) After the filing of briefs and any
oral argument, the Administrator will
issue a final decision on the issues of
fact in the hearing and the objections
related to those issues. A final decision
must contain the elements required for
an initial decision by §179.105(b).

(d) The Administrator may adopt the
initial decision as the final decision.

(e) The Administrator’s decision, or a
summary of the decision and a notice
of its availability, will be published in
the FEDERAL REGISTER.

§179.115 Motion to reconsider a final
order.

A party may file a motion requesting
the Administrator to reconsider a final
decision under this part. Any such mo-
tion must be filed within 10 days after
service of the final decision, and must
set forth the matters claimed to have
been erroneously decided and the na-
ture of the alleged errors. Such a mo-
tion shall not stay the effective date of
the final decision unless specifically so
ordered by the Administrator.

§179.117 Designation and powers of
judicial officer.

(a) One or more judicial officers may
be designated by the Administrator. A
judicial officer shall be an attorney
who is a permanent or temporary em-
ployee of the Agency or of another Fed-
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eral agency. A judicial officer may per-
form other duties. A judicial officer
who performs any duty under this part
may not be employed by OPPTS, by
the Pesticides and Toxic Substances
Division of the Office of General Coun-
sel, or by any other person who is a
representative of OPPTS in the hear-
ing. A person may not be designated as
a judicial officer in a hearing if he or
she performed any prosecutorial or in-
vestigative functions in connection
with that hearing or any other factu-
ally related hearing.

(b) The Administrator may delegate
to the judicial officer all or part of the
Administrator’s authority to act in a
given proceeding under this part. Such
a delegation does not prevent the judi-
cial officer from referring any motion
or case to the Administrator when ap-
propriate.

[65 FR 50293, Dec. 5, 1990, as amended at 57
FR 28087, June 24, 1992]

Subpart G—Judicial Review

§179.125 dJudicial review.

(a) The Administrator’s final decision
is final agency action reviewable in the
courts as provided by FFDCA section
408(h), as of the date of publication of
the order in the FEDERAL REGISTER.
The failure of a person to file a petition
for judicial review within the period
ending on the 60th day after the date of
the publication of the order constitutes
a waiver under FFDCA section 408(h) of
the right to judicial review of the order
and of any regulation promulgated by
the order.

(b) The record for judicial review of a
final decision under this part consists
of the record described in §179.130.

[66 FR 50293, Dec. 5, 1990, as amended at 70
FR 33360, June 8, 2005]

§179.130 Administrative record.

(a) For purposes of judicial review,
the record of a hearing that culminates
in a final decision of the Administrator
under §179.105(d) or §179.112(c) ruling on
an objection shall consist of:

(1) The objection ruled on (and any
request for hearing that was included
with the objection).
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