
188 

40 CFR Ch. I (7–1–07 Edition) § 164.130 

SOURCE: 40 FR 12265, Mar. 18, 1975, unless 
otherwise noted. 

§ 164.130 General. 
EPA has determined that any appli-

cation under section 3 or section 18 of 
the Act to allow use of a pesticide at a 
site and on a pest for which registra-
tion has been finally cancelled or sus-
pended by the Administrator con-
stitutes a petition for reconsideration 
of such order. Because of the extensive 
notice and hearing opportunities man-
dated by FIFRA and the Administra-
tive Procedures Act before a final can-
cellation or suspension order may be 
issued, EPA has determined that such 
orders may not be reversed or modified 
without affording interested parties— 
who may in fact have participated in 
lengthy cancellation proceedings— 
similar notice and hearing opportuni-
ties. The procedures set forth in this 
subpart D shall govern all such applica-
tions. 

§ 164.131 Review by Administrator. 
(a) The Administrator will review ap-

plications subject to this subpart D and 
supporting data submitted by the ap-
plicant to determine whether reconsid-
eration of the Administrator’s prior 
cancellation or suspension order is 
warranted. The Administrator shall de-
termine that such reconsideration is 
warranted when he finds that: (1) The 
applicant has presented substantial 
new evidence which may materially af-
fect the prior cancellation or suspen-
sion order and which was not available 
to the Administrator at the time he 
made his final cancellation or suspen-
sion determination and (2) such evi-
dence could not, through the exercise 
of due diligence, have been discovered 
by the parties to the cancellation or 
suspension proceeding prior to the 
issuance of the final order. 

(b) If after review of the application 
and other supporting data submitted 
by the applicant, the Administrator de-
termines, in accordance with para-
graph (a) of this section, that reconsid-
eration of his prior order is not war-
ranted, then the application will be de-
nied without requirement for an ad-
ministrative hearing. The Adminis-
trator shall publish notice in the FED-
ERAL REGISTER of the denial briefly de-

scribing the basis for his determination 
as soon as practicable. Such denial 
shall constitute final agency action. 

(c) If after review of the application 
and other supporting data submitted 
by the applicant, the Administrator de-
termines, in accordance with para-
graph (a) of this section, that reconsid-
eration of his prior order is warranted, 
he will then publish notice in the FED-
ERAL REGISTER setting forth his deter-
mination and briefly describing the 
basis for the determination. Such no-
tice shall announce that a formal pub-
lic hearing will be held in accordance 
with 5 U.S.C. section 554. The notice 
shall specify: (1) The date on which the 
hearing will begin and end, (2) the 
issues of fact and law to be adjudicated 
at the hearing, (3) the date on which 
the presiding officer shall submit his 
recommendations, including findings of 
fact and conclusions, to the Adminis-
trator, and (4) the date on which a deci-
sion by the Administrator is antici-
pated. 

§ 164.132 Procedures governing hear-
ing. 

(a) The burden of proof in the hearing 
convened pursuant to § 164.131 shall be 
on the applicant and he shall proceed 
first. The issues in the hearing shall be 
whether: (1) Substantial new evidence 
exists and (2) such substantial new evi-
dence requires reversal or modification 
of the existing cancellation or suspen-
sion order. The determination of these 
issues shall be made taking into ac-
count the human and environmental 
risks found by the Administrator in his 
cancellation or suspension determina-
tion and the cumulative effect of all 
past and present uses, including the re-
quested use, and uses which may rea-
sonably be anticipated to occur in the 
future as a result of granting the re-
quested reversal or modification. The 
granting of a particular petition for 
use may not in itself pose a significant 
risk to man or the environment, but 
the cumulative impact of each addi-
tional use of the cancelled or suspended 
pesticide may re-establish, or serve to 
maintain, the significant risks pre-
viously found by the Administrator. 

(b) The presiding officer shall make 
recommendations, including findings of 
fact and conclusions and to the extent 
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feasible, as determined by the pre-
siding officer, the procedures at the 
hearing shall follow the Rules of Prac-
tice, set forth in subparts A and B of 
this part 164. 

§ 164.133 Emergency waiver of hear-
ing. 

(a) In the case of an application sub-
ject to this subpart D which is filed 
under section 18 of FIFRA, and regula-
tions thereunder, and for which a hear-
ing is required pursuant to § 164.131, the 
Administrator may dispense with the 
requirement of convening such a hear-
ing in any case in which he determines: 

(1) That the application presents a 
situation involving need to use the pes-
ticide to prevent an unacceptable risk: 
(i) To human health, or (ii) to fish or 
wildlife populations when such use 
would not pose a human health hazard; 
and 

(2) That there is no other feasible so-
lution to such risk; and 

(3) That the time available to avert 
the risk to human health or fish and 
wildlife is insufficient to permit con-
vening a hearing as required by 
§ 164.131; and 

(4) That the public interest requires 
the granting of the requested use as 
soon as possible. 

(b) Notice of any determination made 
by the Administrator pursuant to para-
graph (a) of this section shall be pub-
lished in the FEDERAL REGISTER as 
soon as practicable after granting the 
requested use and shall set forth the 
basis for the Administrator’s deter-
mination. 

PART 165—PESTICIDE 
MANAGEMENT AND DISPOSAL 

Subpart A—General 

Sec. 
165.1 Scope. 
165.3 Definitions. 
165.4–165.19 [Reserved] 

Subpart B—Nonrefillable Container Stand-
ards: Container Design and Residue 
Removal 

165.20 General provisions. 
165.23 Scope of pesticide products included. 
165.25 Nonrefillable container standards. 
165.27 Reporting and recordkeeping. 
165.28–165.39 [Reserved] 

Subpart C—Refillable Container Standards: 
Container Design 

165.40 General provisions. 
165.43 Scope of pesticide products included. 
165.45 Refillable container standards. 
165.47 What information must I report 

about my refillable containers? 
165.48–165.59 [Reserved] 

Subpart D—Standards for Repackaging 
Pesticide Products into Refillable Con-
tainers 

165.60 General provisions. 
165.63 Scope of pesticide products included. 
165.65 Registrants who distribute or sell 

pesticide products in refillable con-
tainers. 

165.67 Registrants who distribute or sell 
pesticide products to refillers for repack-
aging. 

165.70 Refillers who are not registrants. 
165.71–165.79 [Reserved] 

Subpart E—Standards for Pesticide 
Containment Structures 

165.80 General provisions. 
165.81 Scope of stationary pesticide con-

tainers included. 
165.82 Scope of pesticide dispensing areas 

included. 
165.83 Definition of new and existing struc-

tures. 
165.85 Design and capacity requirements for 

new structures. 
165.87 Design and capacity requirements for 

existing structures. 
165.90 Operational, inspection and mainte-

nance requirements for all new and exist-
ing containment structures. 

165.92 What if I need both a containment 
pad and a secondary containment unit? 

165.95 What recordkeeping do I have to do 
as a facility owner or operator? 

165.97 States with existing containment 
programs. 

AUTHORITY: 7 U.S.C. 136 through 136y. 

SOURCE: 71 FR 47422, Aug. 16, 2006, unless 
otherwise noted. 

Subpart A—General 

§ 165.1 Scope. 
The Part 165 regulations establish 

standards and requirements for pes-
ticide containers, repackaging pes-
ticides, and pesticide containment 
structures. 

§ 165.3 Definitions. 
Act means the Federal Insecticide, 

Fungicide, and Rodenticide Act. 
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