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Environmental Protection Agency § 164.123 

paragraph (j) of this section. Any per-
son filing under this subsection shall 
be deemed to have been a party to the 
proceeding, for all purposes of its fur-
ther review. 

(3) When an ‘‘emergency order’’ is 
issued pursuant to § 164.123, no person 
other than the respondent and the reg-
istrant shall participate in the hearing 
except that any person adversely af-
fected may file proposed findings and 
conclusions and briefs in support there-
of pursuant to paragraph (j) of this sec-
tion. Any person filing under this sub-
section shall be deemed to have been a 
party to the proceeding for all purposes 
of its further review. 

(f) Appearances and consolidation. The 
provisions of §§ 164.30 and 164.32 apply 
to an expedited hearing insofar as may 
be practicable. 

(g) Order of proceeding and burden of 
proof. At the hearing, the proponent of 
suspension shall have the burden of 
going forward to present an affirmative 
case for the suspension. However, the 
ultimate burden of persuasion shall 
rest with the proponent of the registra-
tion. 

(h) Evidence. The provisions of 
§ 164.81, where applicable, apply to an 
expedited hearing. 

(i) Transcripts. The presiding officer 
shall make provision for daily tran-
scripts and otherwise comply with the 
provisions of § 164.82. 

(j) Proposed findings or conclusions; 
recommended decision. (1) Within 4 days 
of the conclusion of the presentation of 
evidence, the parties may propose find-
ings and conclusions to the Presiding 
Officer. Such proposed findings and 
conclusions shall be accompanied by a 
brief with supporting reasons. 

(2) Within 8 days of the conclusion of 
the presentation of evidence, the Pre-
siding Officer shall submit to the par-
ties his proposed recommended find-
ings and conclusions and a statement 
of the reasons on which they are based. 

(3) Within 10 days of the conclusion 
of the presentation of evidence the Pre-
siding Officer shall submit to the Envi-
ronmental Appeals Board his rec-
ommended findings and conclusions, 
together with the record. 

(4) Within 12 days of the conclusion 
of the presentation of evidence the par-
ties shall submit to the Environmental 

Appeals Board their objections to the 
Presiding Officer’s recommended find-
ings and conclusions and written briefs 
in support thereof. 

[38 FR 19371, July 20, 1973, as amended at 57 
FR 5344, Feb. 13, 1992] 

§ 164.122 Final order and order of sus-
pension. 

(a) Final order. Within 7 days of re-
ceipt of the record and of the Presiding 
Officer’s recommended findings and 
conclusions, the Environmental Ap-
peals Board shall issue a final decision 
and order. Such final order may accept 
or reject in whole or in part the rec-
ommendations of the Presiding Officer. 

(b) Order of suspension. No final order 
of suspension shall be issued unless the 
Environmental Appeals Board has 
issued or at the same time issues a no-
tice of its intention to cancel the reg-
istration or change the classification of 
the pesticide. Such notice shall be 
given as provided in § 164.8. 

[38 FR 19371, July 20, 1973, as amended at 57 
FR 5344, Feb. 13, 1992] 

§ 164.123 Emergency order. 
(a) Whenever the Environmental Ap-

peals Board determines that an emer-
gency exists that does not permit him 
to hold a hearing before suspension, 
the Environmental Appeals Board may 
issue a suspension order in advance of 
notification to the registrant. 

(b) The Environmental Appeals Board 
shall immediately notify the registrant 
of the suspension order. The registrant 
may then request a hearing in accord-
ance with §§ 164.121 and 164.122, but the 
suspension order shall remain in effect 
during the hearing pending the 
issuance of a final order on suspension. 

[38 FR 19371, July 20, 1973, as amended at 57 
FR 5344, Feb. 13, 1992] 

Subpart D—Rules of Practice for 
Applications Under Sections 3 
and 18 To Modify Previous 
Cancellation or Suspension 
Orders 

AUTHORITY: Sec. 25(a) and 6 of the Federal 
Insecticide, Fungicide, and Rodenticide Act, 
as amended by the Federal Environmental 
Pesticide Control Act of 1972 (86 Stat. 997). 
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