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state identifying the lead agency for
each response action discussed:

(i) Pre-remedial response actions, in-
cluding preliminary assessments and
site inspections;

(ii) Hazard Ranking System scoring
and NPL listing and deletion activities;

(iii) Remedial phase activities, in-
cluding remedial investigation/feasi-
bility study, identification of potential
applicable or relevant and appropriate
requirements (ARARs) under federal
and state environmental laws and, as
appropriate, other advisories, criteria,
or guidance to be considered (TBCs),
proposed plan, ROD, remedial design,
remedial action, and operation and
maintenance;

(iv) Potentially responsible party
(PRP) searches, notices to PRPs, re-
sponse to information requests, PRP
negotiations, oversight of PRPs, other
enforcement actions pursuant to state
law, and activities where the state pro-
vides support to EPA;

(v) Compilation and maintenance of
the administrative record for selection
of a response action as required by sub-
part I of this part;

(vi) Related site support activities;

(vii) State ability to share in the cost
and timing of payments; and

(viii) General CERCLA implementa-
tion activities.

(3) If a state is designated as the lead
agency for a non-Fund-financed action
at an NPL site, the SMOA shall be sup-
plemented by site-specific enforcement
agreements between EPA and the state
which specify schedules and EPA in-
volvement.

(4) In the absence of a SMOA, EPA
and the state shall comply with the re-
quirements in §300.515(h). If the SMOA
does not address all of the require-
ments specified in §300.515(h), EPA and
the state shall comply with any
unaddressed requirements in that sec-
tion.

§300.510 State assurances.

(a) A Fund-financed remedial action
undertaken pursuant to CERCLA sec-
tion 104(a) cannot proceed unless a
state provides its applicable required
assurances. The assurances must be
provided by the state prior to the initi-
ation of remedial action pursuant to a
Superfund state contract for EPA-lead
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(or political subdivision-lead) remedial
action or pursuant to a cooperative
agreement for a state-lead remedial ac-
tion. The SMOA may not be used for
this purpose. Federally recognized In-
dian tribes are not required to provide
CERCLA section 104(c)(3) assurances
for Fund-financed response actions.
Further requirements pertaining to
state, political subdivision, and feder-
ally recognized Indian tribe involve-
ment in CERCLA response are found in
40 CFR part 35, subpart O.

(b)(1) The state is not required to
share in the cost of state- or EPA-lead
Fund-financed removal actions (includ-
ing remedial planning activities associ-
ated with remedial actions) conducted
pursuant to CERCLA section 104 unless
the facility was operated by the state
or a political subdivision thereof at the
time of disposal of hazardous sub-
stances therein and a remedial action
is ultimately undertaken at the site.
Such remedial planning activities in-
clude, but are not limited to, remedial
investigations (RIs), feasibility studies
(F'Ss), and remedial design (RD). States
shall be required to share 50 percent, or
greater, in the cost of all Fund-fi-
nanced response actions if the facility
was publicly operated at the time of
the disposal of hazardous substances.
For other facilities, except federal fa-
cilities, the state shall be required to
share 10 percent of the cost of the re-
medial action.

(2) CERCLA section 104(c)(5) provides
that EPA shall grant a state credit for
reasonable, documented, direct, out-of-
pocket, non-federal expenditures sub-
ject to the limitations specified in
CERCLA section 104(c)(5). For a state
to apply credit toward its cost share, it
must enter into a cooperative agree-
ment or Superfund state contract. The
state must submit as soon as possible,
but no later than at the time CERCLA
section 104 assurances are provided for
a remedial action, its accounting of eli-
gible credit expenditures for EPA
verification. Additional credit require-
ments are contained in 40 CFR part 35,
subpart O.

(3) Credit may be applied to a state’s
future cost share requirements at NPL
sites for response expenditures or obli-
gations incurred by the state or a po-
litical subdivision from January 1, 1978
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to December 11, 1980, and for the reme-
dial action expenditures incurred only
by the state after October 17, 1986.

(4) Credit that exceeds the required
cost share at the site for which the
credit is granted may be transferred to
another site to offset a state’s required
remedial action cost share.

(c)(1) Prior to a Fund-financed reme-
dial action, the state must also provide
its assurance in accordance with
CERCLA section 104(c)(3)(A) to assume
responsibility for operation and main-
tenance of implemented remedial ac-
tions for the expected life of such ac-
tions. In addition, when appropriate, as
part of the O&M assurance, the state
must assure that any institutional con-
trols implemented as part of the reme-
dial action at a site are in place, reli-
able, and will remain in place after the
initiation of O&M. The state and EPA
shall consult on a plan for operation
and maintenance prior to the initiation
of a remedial action.

(2) After a joint EPA/State inspection
of the implemented Fund-financed re-
medial action under §300.515(g), EPA
may share, for any extension period es-
tablished in §300.435(f)(2), in the cost of
the operation of the remedy to ensure
that the remedy is operational and
functional. In the case of restoration of
ground or surface water, EPA shall
share in the cost of the State’s oper-
ation of ground- or surface-water res-
toration remedial actions as specified
in §300.435(f)(3).

(d) In accordance with CERCLA sec-
tions 104 (¢)(3)(B) and 121(d)(3), if the
remedial action requires off-site stor-
age, destruction, treatment, or dis-
posal, the state must provide its assur-
ance before the remedial action begins
on the availability of a hazardous
waste disposal facility that is in com-
pliance with CERCLA section 121(d)(3)
and is acceptable to EPA.

(e)(1) In accordance with CERCLA
section 104(c)(9), EPA shall not provide
any remedial action pursuant to
CERCLA section 104 until the state in
which the release occurs enters into a
cooperative agreement or Superfund
state contract with EPA providing as-
surances deemed adequate by EPA that
the state will assure the availability of
hazardous waste treatment or disposal
facilities which:
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(i) Have adequate capacity for the de-
struction, treatment, or secure disposi-
tion of all hazardous wastes that are
reasonably expected to be generated
within the state during the 20-year pe-
riod following the date of such coopera-
tive agreement or Superfund state con-
tract and to be destroyed, treated, or
disposed;

(ii) Are within the state, or outside
the state in accordance with an inter-
state agreement or regional agreement
or authority;

(iii) Are acceptable to EPA; and

(iv) Are in compliance with the re-
quirements of Subtitle C of the Solid
Waste Disposal Act.

(2) This rule does not address wheth-
er or not Indian tribes are states for
purposes of this paragraph (e).

(f) EPA may determine that an inter-
est in real property must be acquired
in order to conduct a response action.
However, as provided in CERCLA sec-
tion 104(j)(2), EPA may acquire an in-
terest in real estate in order to conduct
a remedial action only if the State in
which the interest to be acquired is lo-
cated provides assurances, through a
contract, cooperative agreement or
otherwise, that the State will accept
transfer of the interest upon comple-
tion of the remedial action. For pur-
poses of this paragraph, ‘‘completion of
the remedial action” is the point at
which operation and maintenance
(O&M) measures would be initiated
pursuant to §300.435(f). The State may
accept a transfer of interest at an ear-
lier point in time if agreed upon in
writing by the State and EPA. Indian
tribe assurances are to be provided as
set out at 40 CFR part 35, subpart O,
§35.6110(b)(2).

[55 FR 8853, Mar. 8, 1990, as amended at 59 FR
35854, July 14, 1994]

§300.515 Requirements for state in-
volvement in remedial and enforce-
ment response.

(a) General. (1) States are encouraged
to undertake actions authorized under
subpart E. Section 104(d)(1) of CERCLA
authorizes EPA to enter into coopera-
tive agreements or contracts with a
state, political subdivision, or a feder-
ally recognized Indian tribe to carry



