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FEL under the alternate FEL program
in 8§1039.104(g) during the first four
years of the Tier 4 standards for the ap-
plicable power category.

(4) Special provisions for 37-56 kW en-
gines. For engines at or above 37 kW
and below 56 kW from model years 2008
through 2012, you must take the fol-
lowing additional steps:

(i) State the applicable PM standard
on the emission control information
label.

(ii) Add information to the emission-
related installation instructions to
clarify the equipment manufacturer’s
obligations under §1039.104(f).

§1039.104 Are there interim provisions
that apply only for a limited time?

The provisions in this section apply
instead of other provisions in this part.
This section describes when these in-
terim provisions apply.

(@) Incentives for early introduction.
This paragraph (a) allows you to reduce
the number of engines subject to the
applicable standards in §1039.101 or
§1039.102, when some of your engines
are certified to the specified levels ear-
lier than otherwise required. The en-
gines that are certified early are con-
sidered offset-generating engines. The
provisions of this paragraph (a), which
describe the requirements applicable to
offset-generating engines, apply begin-
ning in model year 2007. These offset
generating engines may generate addi-
tional allowances for equipment manu-
facturers under the incentive program
described in §1039.627; you may instead
use these offsets under paragraph (a)(2)
of this section in some cases.
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(1) For early-compliant engines to
generate offsets for use either under
this paragraph (a) or under §1039.627,
you must meet the following general
provisions:

(i) You may not generate offsets from
engines below 19 kW.

(i) You must begin actual production
of engines covered by the cor-
responding certificate by the following
dates:

(A) For engines at or above 19 kW
and below 37 kW: September 1, 2012.

(B) For engines at or above 37 kW and
below 56 kW: September 1, 2012 if you
choose Option #1 in Table 3 of §1039.102,
or September 1, 2011 if you do not
choose Option #1 in Table 3 of §1039.102.

(C) For engines in the 56-130 kW
power category: September 1, 2011.

(D) For engines in the 130-560 kW
power category: September 1, 2010.

(E) For engines above 560 kW: Sep-
tember 1, 2014.

(iii) Engines you produce after De-
cember 31 of the year shown in para-
graph (a)(1)(ii) of this section may not
generate offsets.

(iv) You may not use ABT credits to
certify offset-generating engines.

(v) Offset-generating engines must be
certified to the Tier 4 standards and re-
quirements under this part 1039.

(2) If equipment manufacturers de-
cline offsets for your offset-generating
engines under §1039.627, you may not
generate ABT credits with these en-
gines, but you may reduce the number
of engines that are required to meet
the standards in §1039.101 or 1039.102 as
follows:

: ] That are certified to You may reduce the number of en-
For every . . . With maximum en- the applicable stand- | gines inythe same power category Ln later model years
gine power . . . ardsin. . . that are required to meet the . . . Yoo
(i) 2 engines ....... 19 S kW <37 ..o Table 2 of PM standard in Table 2 of | 3 engines.
§1039.1021. §1039.102 applicable to model
year 2013 or 2014 engines or
the PM standard in Table 1 of
§1039.101.
(i) 2 engines ...... 56 < kW <560 .......... Table 4, 5, or 6 of Phase-out standards in Tables 4 | 3 engines.
§1039.102 for through 6 of §1039.102.
Phase-out engines.
(iii) 2 engines ..... kKW 219 ... Table 1 of §1039.101 | Standards in Tables 2 through 7 of | 3 engines.2
§1039.102 or standards in Table
1 of §1039.101.
(iv) 1 engine ....... kKW =219 ... Table 1 of §1039.101 | Standards in Tables 2 through 7 of | 2 engines.?
+ 0.20 g/kW-hr §1039.102 or standards in Table
NOx standard. 1 of §1039.101.

1The engine must be certified to the PM standard applicable to model year 2013 engines, and to the NOx+NMHC and CO

standards applicable to model year 2012 engines.
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2For engines above 560 kW, offsets from generator-set engines may be used only for generator-set engines. Offsets from en-
gines for other applications may be used only for other applications besides generator sets.

(3) Example: If you produce 100 en-
gines in the 56-130 kW power category
in model year 2008 that are certified to
the 56-130 kW standards listed in
§1039.101, and you produced 10,000 en-
gines in this power category in model
year 2015, then only 9,850 of these
model year 2015 engines would need to
comply with the standards listed in
§1039.101. The 100 offset-generating en-
gines in model year 2008 could not use
or generate ABT credits.

(4) Offset-using engines (that is,
those not required to certify to the
standards of §1039.101 or §1039.102 under
paragraph (a)(2) of this section) are
subject to the following provisions:

(i) If the offset is being used under
paragraph (a)(2)(i) of this section for an
engine that would otherwise be cer-
tified to the model year 2013 or 2014
standards in Table 2 of §1039.102 or the
standards in Table 1 of §1039.101, this
engine must be certified to the stand-
ards and requirements of this part 1039,
except that the only PM standard that
applies is the steady-state PM standard
that applies for model year 2012. Such
an engine may not generate ABT cred-
its.

(i) If the offset is being used under
paragraph (a)(2)(ii) of this section for
an engine that would otherwise be cer-
tified to the phase-out standards in Ta-
bles 4 through 6 of §1039.102, this engine
must be certified to the standards and
requirements of this part 1039, except
that the PM standard is the Tier 3 PM
standard that applies for this engine’s
maximum power. Such an engine will
be treated as a phase-out engine for
purposes of determining compliance
with percentage phase-in requirements.
Such an engine may not generate ABT
credits.

(iii) AIll other offset-using engines
must meet the standards and other
provisions that apply in model year
2011 for engines in the 19-130 kW power
categories, in model year 2010 for en-
gines in the 130-560 kW power category,
or in model year 2014 for engines above
560 kW. Show that engines meet these
emission standards by meeting all the
requirements of §1068.265. You must
meet the labeling requirements in

§1039.135, but add the following state-
ment instead of the compliance state-
ment in §1039.135(c)(12): ““THIS EN-
GINE MEETS U.S. EPA EMISSION
STANDARDS UNDER 40 CFR
1039.104(a).”” For power categories with
a percentage phase-in, these engines
should be treated as phase-in engines
for purposes of determining compliance
with phase-in requirements.

(5) If an equipment manufacturer
claims offsets from your engine for use
under §1039.627, the engine generating
the offset must comply with the re-
quirements of paragraph (a)(1) of this
section. You may not generate offsets
for use under paragraphs (a)(2) and (5)
of this section for these engines. You
may generate ABT credits from these
engines as follows:

(i) To generate emission credits for
NOx, NOx+NMHC, and PM, the engine
must be certified to FELs at or below
the standards in paragraph (a)(2) of
this section.

(if) Calculate credits according to
§1039.705 but use as the applicable
standard the numerical value of the
standard to which the engine would
have otherwise been subject if it had
not been certified under this paragraph
(@).

(iii) For the production volume, use
the number of engines certified under
this paragraph (a) for which you do not
claim offsets under paragraph (a)(2) of
this section.

(6) You may include engines used to
generate offsets under this paragraph
(a) and engines used to generate offsets
under §1039.627 in the same engine fam-
ily, subject to the provisions of
§1039.230. The engine must be certified
to FELs, as specified in paragraph
(a)(5)(i) of this section. The FELs must
be below the standard levels specified
in paragraph (a)(2) of this section and
those specified in §1039.627. In the re-
ports required in §1039.730, include the
following information for each model
year:

(i) The total number of engines that
generate offsets under this paragraph

(a).
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(i) The number of engines used to
generate offsets under paragraph (a)(2)
of this section.

(iii) The names of equipment manu-
facturers that intend to use your off-
sets under §1039.627 and the number of
offsets involved for each equipment
manufacturer.

(b) In-use compliance limits. For pur-
poses of determining compliance after
title or custody has transferred to the
ultimate purchaser, calculate the ap-
plicable in-use compliance limits by
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adjusting the applicable standards or
FELs. This applies only for engines at
or above 19 kW. The NOx adjustment
applies only for engines with a NOx
FEL no higher than 2.1 g/kW-hr The
PM adjustment applies only for engines
with a PM FEL no higher than the PM
standard in §1039.101 for the appro-
priate power category. Add the fol-
lowing adjustments to the otherwise
applicable standards or FELs (steady-
state, transient, and NTE) for NOx and
PM:

The PM
In model years . . . go)\//sgrr i'“;n_g'_n? S maximum The NOx adjustment in g/kW-hris . . . g;dlg\l;\?tmeigt in
2013-2014 19 < kW < 56 not allowed 0.01
2012-2016 56 < kW < 130 0.16 for operating hours < 2000 ... 0.01
0.25 for operating hours 2001 to 3400
0.34 for operating hours > 3400 ......
2011-2015 ..o 130 < kW <560 ....ccccervenneee 0.16 for operating hours < 2000 ...... 0.01
0.25 for operating hours 2001 to 340l
0.34 for operating hours > 3400 ......
2011-2016 ..oooevriiiene KW > 560 ....ccooevenniniiiciens 0.16 for operating hours < 2000 ...... 0.01
0.25 for operating hours 2001 to 3400
0.34 for operating hours > 3400

(c) Provisions for small-volume manu-
facturers. Special provisions apply if
you are a small-volume engine manu-
facturer subject to the requirements of
this part. You must notify us in writ-

ing before January 1, 2008 if you intend
to use these provisions.

(1) You may delay complying with
certain otherwise applicable Tier 4
emission standards and requirements
as described in the following table:

If your engine’s maximum : Until model | Before that model year the en-
power is . . . You may delay meeting . . . year. . . gine must comply with . . .
KW <19 (i The standards and requirements of this part ....... 2011 | The standards and requirements
in 40 CFR part 89.
19 S kW <37 i The Tier 4 standards and requirements of this 2016 | The Tier 4 standards and re-
part that would otherwise be applicable in quirements that apply for
model year 2013. model year 2008.
37 <KW <56 v See paragraph (c)(2) of this section for special provisions that apply for engines in this power cat-
egory.
56 < kW <130 .o The standards and requirements of this part ....... 2015 | The standards and requirements
in 40 CFR part 89.

(2) To use the provisions of this para-
graph (c) for engines at or above 37 kW
and below 56 kW, choose one of the fol-
lowing:

(i) If you comply with the 0.30 g/kW-
hr PM standard in §1039.102 in all
model years from 2008 through 2012
without using PM credits, you may
continue meeting that standard
through 2015.

(ii) If you do not choose to comply
with paragraph (c)(2)(i) of this section,
you may continue to comply with the

standards and requirements in 40 CFR
part 89 for model years through 2012,
but you must begin complying in 2013
with Tier 4 standards and requirements
specified in Table 3 of §1039.102 for
model years 2013 and later.

(3) After the delays indicated in para-
graph (c)(1) and (2) of this section, you
must comply with the same Tier 4
standards and requirements as all
other manufacturers.
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(4) For engines not in the 19-56 kW
power category, if you delay compli-
ance with any standards under this
paragraph (c), you must do all the fol-
lowing things for the model years when
you are delaying compliance with the
otherwise applicable standards:

(i) Produce engines that meet all the
emission standards and other require-
ments under 40 CFR part 89 applicable
for that model year, except as noted in
this paragraph (c).

(ii) Meet the labeling requirements in
40 CFR 89.110, but use the following
compliance statement instead of the
compliance statement in 40 CFR
89.110(b)(10): “THIS ENGINE COM-
PLIES WITH U.S. EPA REGULATIONS
FOR [CURRENT MODEL YEAR]
NONROAD COMPRESSION-IGNITION
ENGINES UNDER 40 CFR 1039.104(c).”.

(iii) Notify the equipment manufac-
turer that the engines you produce
under this section are excluded from
the production volumes associated
with the equipment-manufacturer al-
lowance program in §1039.625.

(5) For engines in the 19-56 kW power
category, if you delay compliance with
any standards under this paragraph (c),
you must do all the following things
for the model years when you are de-
laying compliance with the otherwise
applicable standards:

(i) Produce engines in those model
years that meet all the emission stand-
ards and other requirements that ap-
plied for your model year 2008 engines
in the same power category.

(ii) Meet the labeling requirements in
§1039.135, but use the following compli-
ance statement instead of the compli-
ance statement in §1039.135: ““THIS EN-
GINE COMPLIES WITH U.S. EPA
REGULATIONS FOR [CURRENT
MODEL YEAR] NONROAD COMPRES-
SION-IGNITION ENGINES UNDER 40
CFR 1039.104(c).”.

(iii) Notify the equipment manufac-
turer that the engines you produce
under this section are excluded from
the production volumes associated
with the equipment-manufacturer al-
lowance program in §1039.625.

(6) The provisions of this paragraph
(c) may not be used to circumvent the
requirements of this part.

(d) Deficiencies for NTE standards. You
may ask us to accept as compliant an

§1039.104

engine that does not fully meet specific
requirements under the applicable NTE
standards. Such deficiencies are in-
tended to allow for minor deviations
from the NTE standards under limited
conditions. We expect your engines to
have functioning emission-control
hardware that allows you to comply
with the NTE standards.

(1) Request our approval for specific
deficiencies in your application for cer-
tification, or before you submit your
application. We will not approve defi-
ciencies retroactively to cover engines
already certified. In your request, iden-
tify the scope of each deficiency and
describe any auxiliary emission-con-
trol devices you will use to control
emissions to the lowest practical level,
considering the deficiency you are re-
questing.

(2) We will approve a deficiency only
if compliance would be infeasible or
unreasonable considering such factors
as the technical feasibility of the given
hardware and the applicable lead time
and production cycles—including
schedules related to phase-in or phase-
out of engines. We may consider other
relevant factors.

(3) Our approval applies only for a
single model year and may be limited
to specific engine configurations. We
may approve your request for the same
deficiency in the following model year
if correcting the deficiency would re-
quire unreasonable hardware or soft-
ware modifications and we determine
that you have demonstrated an accept-
able level of effort toward complying.

(4) You may ask for any number of
deficiencies in the first three model
years during which NTE standards
apply for your engines. For the next
four model years, we may approve up
to three deficiencies per engine family.
Deficiencies of the same type that
apply similarly to different power rat-
ings within a family count as one defi-
ciency per family. We may condition
approval of any such additional defi-
ciencies during these four years on any
additional conditions we determine to
be appropriate. We will not approve de-
ficiencies after the seven-year period
specified in this paragraph (d)(4).

(e) Diesel test fuels and corresponding
labeling requirements. For diesel-fueled
engines in 2011 and later model years,

491



§1039.104

the diesel test fuel is ultra low-sulfur
diesel fuel specified in 40 CFR part 1065.
For diesel-fueled engines in 2010 and
earlier model years, use test fuels and
meet labeling requirements as follows:

(1) Use the following test fuels in 2010
and earlier model years:

(i) Unless otherwise specified, the
diesel test fuel is low-sulfur diesel fuel
specified in 40 CFR part 1065.

(ii) In model years 2007 through 2010,
you may use ultra low-sulfur diesel
fuel as the test fuel for any engine fam-
ily that employs sulfur-sensitive tech-
nology if you can demonstrate that in-
use engines in the family will use die-
sel fuel with a sulfur concentration no
greater than 15 ppm.

(ifi) You may use ultra low-sulfur
diesel fuel as the test fuel for engine
families in any power category below
56 kW, as long as none of the engines in
your engine family employ sulfur-sen-
sitive technologies, you ensure that ul-
timate purchasers of equipment using
these engines are informed that ultra
low-sulfur diesel fuel is recommended,
and you recommend to equipment man-
ufacturers that a label be applied at
the fuel inlet recommending 15 ppm
fuel.

(iv) For the engines described in
§1039.101(c) that are certified to the 0.60
g/kW-hr PM standard in Table 1 of
§1039.102 in the 2010 model year, you
may test with the ultra low-sulfur fuel
specified in 40 CFR part 1065.

(2) Meet the labeling requirements of
this paragraph (e)(2) (or other labeling
requirements we approve) to identify
the applicable test fuels specified in
paragraph (e)(1) of this section. Provide
instructions to equipment manufactur-
ers to ensure that they are aware of
these labeling requirements.

(i) For engines certified under the
provisions of paragraph (e)(1)(i) of this
section, include the following state-
ment on the emission control informa-
tion label and the fuel-inlet label speci-
fied in §1039.135: “LOW SULFUR FUEL
OR ULTRA LOW SULFUR FUEL
ONLY".

(ii) For engines certified under the
provisions of paragraph (e)(1)(ii) of this
section, include the following state-
ment on the emission control informa-
tion label and the fuel-inlet label speci-
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fied in §1039.135: “ULTRA LOW SUL-
FUR FUEL ONLY".

(iii) For engines certified under the
provisions of paragraph (e)(2)(iii) of
this section, include the following
statement on the emission control in-
formation label specified in §1039.135:
“ULTRA LOW SULFUR FUEL REC-
OMMENDED”.

(3) For model years 2010 and earlier,
we will use the test fuel that you use
under paragraph (e)(1) of this section,
subject to the conditions of paragraph
(e)(1) of this section.

(f) Requirements for equipment manu-
facturers. If you produce equipment
with engines certified to Tier 3 stand-
ards under Option #2 of Table 3 of
§1039.102 during model years from 2008
through 2011, then a minimum number
of pieces of equipment you produce
using 2012 model year engines must
have engines certified to the Option #2
standards, as follows:

(1) For equipment you produce with
2012 model year engines at or above 37
kW and below 56 kW, determine the
minimum number of these engines that
must be certified to the Option #2
standards in Table 3 of §1039.102 as fol-
lows:

(i) If all the equipment you produce
using 2008 through 2011 model year en-
gines use engines certified to Tier 3
standards under Option #2 of Table 3 of
§1039.102, then all the 2012 model year
engines you install must be certified to
the Option #2 standards of Table 3 of
§1039.102.

(ii) If you produce equipment using
2008 through 2011 model year engines
with some engines certified to Option
#1 standards of Table 3 of §1039.102 and
some engines certified to Tier 3 stand-
ards under Option #2 standards of
Table 3 of §1039.102, calculate the min-
imum number of 2012 model year en-
gines you must install that are cer-
tified to the Option #2 standards of
Table 3 of §1039.102 from the following
equation:

Minimum number = [(T-O.—F)/
(T-F)-0.05] xP
Where:

T = The total number of 2008-2010 model year
engines at or above 37 kW and below 56 kW
that you use in equipment you produce.

O; = The number of engines from the 2008-
2010 model years certified under Option #1
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of Table 3 of §1039.102 that you use in
equipment you produce.

F = The number of 2008-2010 model year en-
gines at or above 37 kW and below 56 kW
that you use in equipment you produce
under the flexibility provisions of §1039.625.

P = The total number of 2012 model year en-
gines at or above 37 kW and below 56 kW
that you use in equipment you produce.

(2) As needed for the calculation re-
quired by this paragraph (f), keep
records of all equipment you produce
using 2008-2012 model year engines at
or above 37 kW and below 56 kW. If you
fail to keep these records, you may not
use any 2012 model year engines cer-
tified to Option #1 standards in your
equipment.

(3) If you fail to comply with the pro-
visions of this paragraph (f), then using
2012 model year engines certified under
Option #1 of Table 3 of §1039.102 (or cer-
tified to less stringent standards) in
such equipment violates the prohibi-
tions in §1068.101(a)(1).

(g) Alternate FEL caps. You may cer-
tify a limited number of engines from
your U.S.-directed production volume
to the FEL caps in Table 1 of this sec-
tion instead of the otherwise applicable
FEL caps in §1039.101(d)(1), §1039.102(e),
or §1039.102(g)(2), subject to the fol-
lowing provisions:

(1) The provisions of this paragraph
(9) apply during the model years shown
in Table 1 of this section. During this
period, the number of engines certified
to the FEL caps in Table 1 of this sec-
tion must not exceed 20 percent in any
single model year in each power cat-
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egory. The sum of percentages over the
four-year period must not exceed a
total of 40 percent in each power cat-
egory. If you certify an engine under
an alternate FEL cap in this paragraph
(g) for any pollutant, count it toward
the allowed percentage of engines cer-
tified to the alternate FEL caps.

(2) If your engine is not certified to
transient emission standards under the
provisions of §1039.102(a)(1)(iii), you
must adjust your FEL upward by a
temporary compliance adjustment fac-
tor (TCAF) before calculating your
negative emission credits under
§1039.705, as follows:

(i) The temporary compliance adjust-
ment factor for NOx is 1.1.

(if) The temporary compliance ad-
justment factor for PM is 1.5.

(iii) The adjusted FEL (FELa.g) for
calculating emission credits is deter-
mined from the steady-state FEL
(FELsy using the following equation:

FELag = (FELs9 x (TCAF)

(iv) The unadjusted FEL (FELs9 ap-
plies for all purposes other than credit
calculation.

(3) These alternate FEL caps may not
be used for phase-in engines.

(4) Do not apply TCAFs to gaseous
emissions for phase-out engines that
you certify to the same numerical
standards (and FELs if the engines are
certified using ABT) for gaseous pollut-
ants as you certified under the Tier 3
requirements of 40 CFR part 89.

TABLE 1 OF §1039.104—ALTERNATE FEL CAPS

Model years Model years

; f PM FEL cap, for the alter- NOx FEL cap, | for the alter-
Maximum engine power o/kW-hr nate PM FEL g/kW-hr nate NOx FEL

cap cap

19 < kW < 56 0.30 12012-2015 | .o | e
56 < kW < 1302 . 0.30 32012-2015 3.8 32014-2015
130 < kW <560 ...... 0.20 2011-2014 3.8 2014
kW > 5604 0.10 2015-2018 35 2015-2018

1For manufacturers certifying engines under Option #1 of Table 3 of §1039.102, these alternate FEL caps apply for model

years from 2013 through 2016.

2For engines below 75 kW, the FEL caps are 0.40 g/lkW-hr for PM emissions and 4.4 g/lkW-hr for NOx emissions.
3For engines certified under the provisions of §1039.102(d)(2) or (e)(1)(ii), the alternate NOx FEL cap in the table applies only

for the 2015 model year.

4 For engines above 560 kW, the provision for alternate NOx FEL caps is limited to generator-set engines. For example, if you
produce 1,000 generator-set engines above 560 kW in 2015, up to 200 of them may be certified to the alternate NOx FEL caps.
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[69 FR 39213, June 29, 2004, as amended at 70
FR 40462, July 13, 2005]

§1039.105 What smoke standards must
my engines meet?

(a) The smoke standards in this sec-
tion apply to all engines subject to
emission standards under this part, ex-
cept for the following engines:

(1) Single-cylinder engines.

(2) Constant-speed engines.

(3) Engines certified to a PM emis-
sion standard or FEL of 0.07 g/kW-hr or
lower.

(b) Measure smoke as specified in
§1039.501(c). Smoke from your engines
may not exceed the following stand-
ards:

(1) 20 percent during the acceleration
mode.

(2) 15 percent during the
mode.

(3) 50 percent during the peaks in ei-
ther the acceleration or lugging modes.

lugging

§1039.107 What evaporative emission
standards and requirements apply?

There are no evaporative emission
standards for diesel-fueled engines, or
engines using other nonvolatile or non-
liquid fuels (for example, natural gas).
If your engine uses a volatile liquid
fuel, such as methanol, you must meet
the evaporative emission requirements
of 40 CFR part 1048 that apply to spark-
ignition engines, as follows:

(a) Follow the steps in 40 CFR 1048.245
to show that you meet the require-
ments of 40 CFR 1048.105.

(b) Do the following things in your
application for certification:

(1) Describe how your engines control
evaporative emissions.

(2) Present test data to show that
equipment using your engines meets
the evaporative emission standards we
specify in this section if you do not use
design-based certification under 40 CFR
1048.245. Show these figures before and
after applying deterioration factors,
where applicable.

§1039.110 [Reserved]
§1039.115 What other requirements
must my engines meet?

Engines subject to this part must
meet the following requirements, ex-
cept as noted elsewhere in this part:
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(a) Crankcase emissions. Crankcase
emissions may not be discharged di-
rectly into the ambient atmosphere
from any engine, except as follows:

(1) Engines may discharge crankcase
emissions to the ambient atmosphere if
the emissions are added to the exhaust
emissions (either physically or mathe-
matically) during all emission testing.

(2) If you take advantage of this ex-
ception, you must do the following
things:

(i) Manufacture the engines so that
all crankcase emissions can be routed
into the applicable sampling systems
specified in 40 CFR part 1065.

(ii) Account for deterioration in
crankcase emissions when determining
exhaust deterioration factors.

(3) For purposes of this paragraph (a),
crankcase emissions that are routed to
the exhaust upstream of exhaust
aftertreatment during all operation are
not considered to be discharged di-
rectly into the ambient atmosphere.

(b)-(d) [Reserved]

(e) Adjustable parameters. Engines
that have adjustable parameters must
meet all the requirements of this part
for any adjustment in the physically
adjustable range. An operating param-
eter is not considered adjustable if you
permanently seal it or if it is not nor-
mally accessible using ordinary tools.
We may require that you set adjustable
parameters to any specification within
the adjustable range during any test-
ing, including certification testing, se-
lective enforcement auditing, or in-use
testing.

(f) Prohibited controls. You may not
design your engines with emission-con-
trol devices, systems, or elements of
design that cause or contribute to an
unreasonable risk to public health,
welfare, or safety while operating. For
example, this would apply if the engine
emits a noxious or toxic substance it
would otherwise not emit that contrib-
utes to such an unreasonable risk.

(g) Defeat devices. You may not equip
your engines with a defeat device. A
defeat device is an auxiliary emission-
control device that reduces the effec-
tiveness of emission controls under
conditions that the engine may reason-
ably be expected to encounter during
normal operation and use. This does
not apply to auxiliary-emission control
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