§49.5

secondary ambient air quality stand-
ards.

§49.5 Tribal requests for additional
Clean Air Act provisions for which
it is not appropriate to treat tribes
in the same manner as States.

Any tribe may request that the Ad-
ministrator specify additional provi-
sions of the Clean Air Act for which it
would be inappropriate to treat tribes
in general in the same manner as
States. Such request should clearly
identify the provisions at issue and
should be accompanied with a state-
ment explaining why it is inappro-
priate to treat tribes in the same man-
ner as States with respect to such pro-
visions.

§49.6 Tribal eligibility requirements.

Sections 301(d)(2) and 302(r), 42 U.S.C.
7601(d)(2) and 7602(r), authorize the Ad-
ministrator to treat an Indian tribe in
the same manner as a State for the
Clean Air Act provisions identified in
§49.3 if the Indian tribe meets the fol-
lowing criteria:

(a) The applicant is an Indian tribe
recognized by the Secretary of the In-
terior;

(b) The Indian tribe has a governing
body carrying out substantial govern-
mental duties and functions;

(c) The functions to be exercised by
the Indian tribe pertain to the manage-
ment and protection of air resources
within the exterior boundaries of the
reservation or other areas within the
tribe’s jurisdiction; and

(d) The Indian tribe is reasonably ex-
pected to be capable, in the EPA Re-
gional Administrator’s judgment, of
carrying out the functions to be exer-
cised in a manner consistent with the
terms and purposes of the Clean Air
Act and all applicable regulations.

§49.7 Request by an Indian tribe for
eligibility determination and Clean
Air Act program approval.

(a) An Indian tribe may apply to the
EPA Regional Administrator for a de-
termination that it meets the eligi-
bility requirements of §49.6 for Clean
Air Act program approval. The applica-
tion shall concisely describe how the
Indian tribe will meet each of the re-

40 CFR Ch. | (7-1-07 Edition)

quirements of §49.6 and should include
the following information:

(1) A statement that the applicant is
an Indian tribe recognized by the Sec-
retary of the Interior.

(2) A descriptive statement dem-
onstrating that the applicant is cur-
rently carrying out substantial govern-
mental duties and powers over a de-
fined area. This statement should:

(i) Describe the form of the tribal
government;

(ii) Describe the types of government
functions currently performed by the
tribal governing body such as, but not
limited to, the exercise of police pow-
ers affecting (or relating to) the health,
safety, and welfare of the affected pop-
ulation; taxation; and the exercise of
the power of eminent domain; and

(iii) ldentify the source of the tribal
government’s authority to carry out
the governmental functions currently
being performed.

(3) A descriptive statement of the In-
dian tribe’s authority to regulate air
quality. For applications covering
areas within the exterior boundaries of
the applicant’s reservation the state-
ment must identify with clarity and
precision the exterior boundaries of the
reservation including, for example, a
map and a legal description of the area.
For tribal applications covering areas
outside the boundaries of a reservation
the statement should include:

(i) A map or legal description of the
area over which the application asserts
authority; and

(ii) A statement by the applicant’s
legal counsel (or equivalent official)
that describes the basis for the tribe’s
assertion of authority (including the
nature or subject matter of the as-
serted regulatory authority) which
may include a copy of documents such
as tribal constitutions, by-laws, char-
ters, executive orders, codes, ordi-
nances, and/or resolutions that support
the tribe’s assertion of authority.

(4) A narrative statement describing
the capability of the applicant to ad-
minister effectively any Clean Air Act
program for which the tribe is seeking
approval. The narrative statement
must demonstrate the applicant’s capa-
bility consistent with the applicable
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