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not receive EPA approval of a sub-
mitted tribal implementation plan. 

(b) May provide up to 95 percent of 
the cost of implementing programs for 
the prevention and control of air pollu-
tion or implementation of national pri-
mary and secondary ambient air qual-
ity standards. After two years from the 
date of each tribe’s initial grant award, 
the maximum Federal share will be re-
duced to 90 percent, as long as the Re-
gional Administrator determines that 
the tribe meets certain economic indi-
cators that would provide an objective 
assessment of the tribe’s ability to in-
crease its share. The Regional Admin-
istrator may increase the maximum 
Federal share to 100 percent if the tribe 
can demonstrate in writing to the sat-
isfaction of the Regional Adminis-
trator that fiscal circumstances within 
the tribe are constrained to such an ex-
tent that fulfilling the match would 
impose undue hardship. 

§§ 49.12–49.21 [Reserved] 

§ 49.22 Federal implementation plan 
for Tri-Cities landfill, Salt River 
Pima-Maricopa Indian Community. 

(a) Applicability. This section applies 
to the owner or operator of the project 
located on the Reservation of the Salt 
River Pima Maricopa Indian Commu-
nity (SRPMIC) in Arizona, including 
any new owner or operator in the event 
of a change in ownership of the project. 

(b) Definitions. The following defini-
tions apply to this section. Except as 
specifically defined herein, terms used 
in this section retain the meaning ac-
corded them under the Clean Air Act. 

Actual emissions means the actual 
rate of emissions of a pollutant from 
an emissions unit as determined in 
paragraphs (1)–(3) of this definition: 

(1) In general, actual emissions as of 
a particular date shall equal the aver-
age rate, in tons per year, at which the 
unit actually emitted the pollutant 
during a two-year period which pre-
cedes the particular date and which is 
representative of normal source oper-
ation. EPA shall allow the use of a dif-
ferent time period upon a determina-
tion that it is more representative of 
normal source operation. Actual emis-
sions shall be calculated using the 
unit’s actual operating hours, produc-
tion rates, and types of materials proc-

essed, stored, or combusted during the 
selected time period. 

(2) EPA may presume that the 
source-specific allowable emissions for 
the unit are equivalent to the actual 
emissions of the unit. 

(3) For any emissions unit which has 
not begun normal operations on the 
particular date, actual emissions shall 
equal the potential to emit of the unit 
on that date. 

Begin actual construction means, in 
general, initiation of physical on-site 
construction activities on an emissions 
unit which are of a permanent nature. 
Such activities include, but are not 
limited to, installation of building sup-
ports and foundations, laying of under-
ground pipework, and construction of 
permanent storage structures. With re-
spect to a change in method of oper-
ating this term refers to those on-site 
activities other than preparatory ac-
tivities which mark the initiation of 
the change. 

Building, structure, facility, or installa-
tion means all of the pollutant-emit-
ting activities which belong to the 
same industrial grouping, are located 
on one or more contiguous or adjacent 
properties, and are under the control of 
the same person (or persons under com-
mon control) except the activities of 
any vessel. Pollutant-emitting activi-
ties shall be considered as part of the 
same industrial grouping if they belong 
to the same Major Group (i.e., which 
have the same two-digit code) as de-
scribed in the Standard Industrial Clas-
sification Manual, 1972, as amended by 
the 1977 Supplement (U.S. Government 
Printing Office stock numbers 4101–0065 
and 003–005–00176–0, respectively). 

Commence as applied to construction 
of a major stationary source or major 
modification means that the owner or 
operator has all necessary 
preconstruction approvals or permits 
and either has: (1) Begun, or caused to 
begin, a continuous program of actual 
on-site construction of the source, to 
be completed within a reasonable time; 
or 

(2) Entered into binding agreements 
or contractual obligations, which can-
not be cancelled or modified without 
substantial loss to the owner or oper-
ator, to undertake a program of actual 
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construction of the source to be com-
pleted within a reasonable time. 

Construction means any physical 
change or change in the method of op-
eration (including fabrication, erec-
tion, installation, demolition, or modi-
fication of an emissions unit) which 
would result in a change in actual 
emissions. 

EPA means United States Environ-
mental Protection Agency, Region 9. 

Fugitive emissions means those emis-
sions which could not reasonably pass 
through a stack, chimney, vent, or 
other functionally equivalent opening. 

Lowest achievable emission rate means 
the more stringent rate of emissions 
based on the following: 

(1) The most stringent emissions lim-
itation which is contained in any 
State, Tribal, or federal implementa-
tion plan for such class or category of 
stationary source, unless the owner or 
operator of the project demonstrates 
that such limitations are not achiev-
able; or 

(2) The most stringent emissions lim-
itation which is achieved in practice by 
such class or category of stationary 
sources. This limitation, when applied 
to a modification, means the lowest 
achievable emissions rate for the new 
or modified emissions units within a 
stationary source. In no event shall the 
application of the term permit a pro-
posed new or modified stationary 
source to emit any pollutant in excess 
of the amount allowable under an ap-
plicable new source standard of per-
formance. 

Major stationary source means a sta-
tionary source of air pollutants which 
emits, or has the potential to emit, 100 
tons per year or more of any pollutant 
subject to regulation under the Act. 
The fugitive emissions of a stationary 
source shall not be included in deter-
mining for any of the purposes of this 
project whether it is a major sta-
tionary source. 

Potential to emit means the maximum 
capacity of a stationary source to emit 
a pollutant under its physical and oper-
ational design. Any physical or oper-
ational limitation on the capacity of 
the source to emit a pollutant, includ-
ing air pollution control equipment 
and restrictions on hours of operation 
or on the type or amount of material 

combusted, stored, or processed, shall 
be treated as part of its design only if 
the limitation or the effect it would 
have on emissions is federally enforce-
able. Secondary emissions do not count 
in determining the potential to emit of 
a stationary source. 

Project means the construction of 
electricity-generating engines owned 
and operated by the Salt River Project 
at the Tri-Cities landfill, which are 
fueled by collected landfill gas. 

Secondary emissions means emissions 
which would occur as a result of the 
construction or operation of a major 
stationary source, but do not come 
from the major stationary source 
itself. For the purpose of this section, 
secondary emissions must be specific, 
well defined, quantifiable, and impact 
the same general area as the sta-
tionary source which causes the sec-
ondary emissions. Secondary emissions 
include emissions from any offsite sup-
port facility which would not be con-
structed or increase its emissions ex-
cept as a result of the construction of 
operation of the major stationary 
source. Secondary emissions do not in-
clude any emissions which come di-
rectly from a mobile source such as 
emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel. 

Stationary source means any building, 
structure, facility, or installation 
which emits or may emit any air pol-
lutant subject to regulation under the 
Clean Air Act. 

(c) Requirement to submit an applica-
tion. The owner or operator of the 
project shall submit an application for 
a permit to construct to EPA which 
contains all information necessary to 
perform any analysis or make any de-
termination as required by this Federal 
Implementation Plan. 

(d) Source obligations. (1) The owner or 
operator of the project shall not begin 
actual construction on the project 
without obtaining a nonattainment 
New Source Review permit regulating 
emissions of air pollutants. The EPA 
Region 9 Regional Administrator has 
the authority to issue such a permit. 
Any permit issued by EPA shall ensure 
that the project meets the following re-
quirements: 

(i) By the time the project is to com-
mence operation, the owner or operator 
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of the project must have obtained suffi-
cient reductions in actual emissions 
from existing facilities within the 
same nonattainment area which satisfy 
the requirements of section 173 of the 
Clean Air Act, to offset the potential 
to emit of the project; 

(ii) The owner or operator of the 
project must comply with the lowest 
achievable emissions rate; 

(iii) The owner or operator of the 
project must demonstrate that all 
major stationary sources owned or op-
erated by such person (or by any entity 
controlling, controlled by, or under 
common control with such person) lo-
cated on the reservation of the 
SRPMIC are subject to emission limi-
tations and are in compliance, or on a 
schedule for compliance, with all appli-
cable emission limitations and stand-
ards under the Act; and 

(iv) The owner or operator of the 
project has provided an analysis of al-
ternative sites, sizes, production proc-
esses, and environmental control tech-
niques for the proposed source which 
demonstrates that benefits of the pro-
posed source significantly outweigh the 
environmental and social costs im-
posed as a result of its location or con-
struction. 

(2) If the owner or operator con-
structs or operates the project not in 
accordance with the application sub-
mitted pursuant to this section or with 
the terms of any approval to construct, 
or if the owner or operator subject to 
this section commences construction 
after January 24 , 2000 without apply-
ing for and receiving approval under 
this section, then the owner or oper-
ator shall be subject to appropriate en-
forcement action. 

(3) Approval to construct shall be-
come invalid if construction is not 
commenced within 18 months after re-
ceipt of such approval, if construction 
is discontinued for a period of 18 
months or more, or if construction is 
not completed within a reasonable 
time. The Administrator may extend 
the 18-month period upon a satisfac-
tory showing that an extension is justi-
fied. 

(4) Approval to construct shall not 
relieve any owner or operator of the re-
sponsibility to comply fully with appli-
cable provisions of the Federal imple-

mentation plan and any other require-
ments under Tribal or Federal law. 

(e) Public participation. (1) When 
issuing a permit for the project, the 
EPA Region 9 Regional Administrator 
shall follow the procedures for decision 
making for PSD permits contained in 
40 CFR part 124, including the require-
ments for public notice, consideration 
of and response to public comment, and 
the opportunity for public hearing. 

(2) Within 30 days after the EPA Re-
gion 9 Regional Administrator has 
issued a final permit decision, any per-
son who filed comments on the draft 
permit or participated in the public 
hearing, if one has been held, may peti-
tion the Environmental Appeals Board 
to review any condition of the permit. 
Review of the permit decision will be 
governed by the regulations for review 
of PSD permits contained in 40 CFR 
part 124. 

[64 FR 65663, Nov. 23, 1999] 

§ 49.23 Federal Implementation Plan 
Provisions for Four Corners Power 
Plant, Navajo Nation. 

(a) Applicability. The provisions of 
this section shall apply to each owner 
or operator of the coal burning equip-
ment designated as Units 1, 2, 3, 4, and 
5 at the Four Corners Power Plant (the 
Plant) on the Navajo Nation Indian 
Reservation located in the Four Cor-
ners Interstate Air Quality Control Re-
gion (see 40 CFR 81.121). 

(b) Compliance Dates. Compliance 
with the requirements of this section is 
required upon the effective date of this 
rule unless otherwise indicated by com-
pliance dates contained in specific pro-
visions. 

(c) Definitions. For the purposes of 
this section: 

(1) Affirmative defense means, in the 
context of an enforcement proceeding, 
a response or defense put forward by a 
defendant, regarding which the defend-
ant has the burden of proof, and the 
merits of which are independently and 
objectively evaluated in a judicial or 
administrative proceeding. 

(2) Air pollution control equipment in-
cludes baghouses, particulate or gas-
eous scrubbers, and any other appa-
ratus utilized to control emissions of 
regulated air contaminants which 
would be emitted to the atmosphere. 
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