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listed as endangered species or threatened species under the Endangered Species Act of
1973 [16 U.S.C.  1531 et seq. ],  the Secretary shall recommend specific measures which
may be used to nonlethally deter marine mammals.  Actions to deter marine mammals
consistent with such guidelines or specific measures shall not be a violation of this chapter.

(C) If the Secretary determines,  using the best scientific information available,
that certain forms of deterrence have a significant adverse effect on marine mammals,  the
Secretary may prohibit such deterrent methods,  after notice and opportunity for public
comment,  through regulation under this chapter.

(D) The authority to deter marine mammals pursuant to subparagraph (A)
applies to all marine mammals,  including all stocks designated as depleted under this
chapter.

(5)

(A)

(i) Upon request therefor by citizens of the United States who engage in a
specified activity (other than commercial fishing) within a specified geographical region,
the Secretary shall allow,  during periods of not more than five consecutive years each,  the
incidental,  but not intentional,  taking by citizens while engaging in that activity within that
region of small numbers of marine mammals of a species or population stock if the
Secretary,  after notice (in the Federal Register and in newspapers of general circulation,
and through appropriate electronic media,  in the coastal areas that may be affected by such
activity) and opportunity for public comment—

(I) finds that the total of such taking during each five-year (or less)
period concerned will have a negligible impact on such species or stock and will not have
an unmitigable adverse impact on the availability of such species or stock for taking for
subsistence uses pursuant to subsection (b) of this section or section 1379 (f) of this title
or,  in the case of a cooperative agreement under both this chapter and the Whaling
Convention Act of 1949 (16 U.S.C.  916 et seq. ),  pursuant to section 1382 (c) of this title;
and

(II) prescribes regulations setting forth—

(aa) permissible methods of taking pursuant to such
activity,  and other means of effecting the least practicable adverse impact on such species
or stock and its habitat,  paying particular attention to rookeries,  mating grounds,  and areas
of similar significance,  and on the availability of such species or stock for subsistence uses;
and

(bb) requirements pertaining to the monitoring and
reporting of such taking.

(ii) For a military readiness activity (as defined in section 315(f) of Public
Law 107–314; 16 U.S.C.  703 note ),  a determination of “ least practicable adverse impact
on such species or stock”  under clause (i)(II)(aa) shall include consideration of personnel
safety,  practicality of implementation,  and impact on the effectiveness of the military
readiness activity.  Before making the required determination,  the Secretary shall consult
with the Department of Defense regarding personnel safety,  practicality of implementation,
and impact on the effectiveness of the military readiness activity.

(iii) Notwithstanding clause (i),  for any authorization affecting a military
readiness activity (as defined in section 315(f) of Public Law 107–314; 16 U.S.C.  703 note
),  the Secretary shall publish the notice required by such clause only in the Federal
Register.

(B) The Secretary shall withdraw,  or suspend for a time certain (either on an
individual or class basis,  as appropriate) the permission to take marine mammals under
subparagraph (A) pursuant to a specified activity within a specified geographical region if
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the Secretary finds,  after notice and opportunity for public comment (as required under
subparagraph (A) unless subparagraph (C)(i) applies),  that—

(i) the regulations prescribed under subparagraph (A) regarding methods of
taking,  monitoring,  or reporting are not being substantially complied with by a person
engaging in such activity;  or

(ii) the taking allowed under subparagraph (A) pursuant to one or more
activities within one or more regions is having,  or may have,  more than a negligible
impact on the species or stock concerned.

(C)

(i) The requirement for notice and opportunity for public comment in
subparagraph (B) shall not apply in the case of a suspension of permission to take if the
Secretary determines that an emergency exists which poses a significant risk to the
well-being of the species or stock concerned.

(ii) Sections 1373 and 1374 of this title shall not apply to the taking of
marine mammals under the authority of this paragraph.

(D)

(i) Upon request therefor by citizens of the United States who engage in a
specified activity (other than commercial fishing) within a specific geographic region,  the
Secretary shall authorize,  for periods of not more than 1 year,  subject to such conditions as
the Secretary may specify,  the incidental,  but not intentional,  taking by harassment of
small numbers of marine mammals of a species or population stock by such citizens while
engaging in that activity within that region if the Secretary finds that such harassment
during each period concerned—

(I) will have a negligible impact on such species or stock,  and

(II) will not have an unmitigable adverse impact on the availability
of such species or stock for taking for subsistence uses pursuant to subsection (b) of this
section,  or section 1379 (f) of this title or pursuant to a cooperative agreement under
section 1388 of this title.

(ii) The authorization for such activity shall prescribe,  where applicable—

(I) permissible methods of taking by harassment pursuant to such
activity,  and other means of effecting the least practicable impact on such species or stock
and its habitat,  paying particular attention to rookeries,  mating grounds,  and areas of
similar significance,  and on the availability of such species or stock for taking for subsis-
tence uses pursuant to subsection (b) of this section or section 1379 (f) of this title or
pursuant to a cooperative agreement under section 1388 of this title,

(II) the measures that the Secretary determines are necessary to
ensure no unmitigable adverse impact on the availability of the species or stock for taking
for subsistence uses pursuant to subsection (b) of this section or section 1379 (f) of this
title or pursuant to a cooperative agreement under section 1388 of this title,  and
(III) requirements pertaining to the monitoring and reporting of such taking by harassment,
including requirements for the independent peer review of proposed monitoring plans or
other research proposals where the proposed activity may affect the availability of a
species or stock for taking for subsistence uses pursuant to subsection (b) of this section or
section 1379 (f) of this title or pursuant to a cooperative agreement under section 1388 of
this title.

(iii) The Secretary shall publish a proposed authorization not later than 45
days after receiving an application under this subparagraph and request public comment
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through notice in the Federal Register,  newspapers of general circulation,  and appropriate
electronic media and to all locally affected communities for a period of 30 days after
publication.  Not later than 45 days after the close of the public comment period,  if the
Secretary makes the findings set forth in clause (i),  the Secretary shall issue an authoriza-
tion with appropriate conditions to meet the requirements of clause (ii).

(iv) The Secretary shall modify,  suspend,  or revoke an authorization if the
Secretary finds that the provisions of clauses (i) or (ii) are not being met.

(v) A person conducting an activity for which an authorization has been
granted under this subparagraph shall not be subject to the penalties of this chapter for
taking by harassment that occurs in compliance with such authorization.

(vi) For a military readiness activity (as defined in section 315(f) of Public
Law 107–314; 16 U.S.C.  703 note ),  a determination of “ least practicable adverse impact
on such species or stock”  under clause (i)(I) shall include consideration of personnel
safety,  practicality of implementation,  and impact on the effectiveness of the military
readiness activity.  Before making the required determination,  the Secretary shall consult
with the Department of Defense regarding personnel safety,  practicality of implementation,
and impact on the effectiveness of the military readiness activity.

(vii) Notwithstanding clause (iii),  for any authorization affecting a military
readiness activity (as defined in section 315(f) of Public Law 107–314; 16 U.S.C.  703 note
),  the Secretary shall publish the notice required by such clause only in the Federal
Register.

(E)

(i) During any period of up to 3 consecutive years,  the Secretary shall
allow the incidental,  but not the intentional,  taking by persons using vessels of the United
States or vessels which have valid fishing permits issued by the Secretary in accordance
with section 1824 (b) of this title,  while engaging in commercial fishing operations,  of
marine mammals from a species or stock designated as depleted because of its listing as an
endangered species or threatened species under the Endangered Species Act of 1973 (16
U.S.C.  1531 et seq. ) if the Secretary,  after notice and opportunity for public comment,
determines that—

(I) the incidental mortality and serious injury from commercial
fisheries will have a negligible impact on such species or stock;

(II) a recovery plan has been developed or is being developed for
such species or stock pursuant to the Endangered Species Act of 1973; and

(III) where required under section 1387 of this title,  a monitoring
program is established under subsection (d) of such section,  vessels engaged in such
fisheries are registered in accordance with such section,  and a take reduction plan has been
developed or is being developed for such species or stock.

(ii) Upon a determination by the Secretary that the requirements of clause
(i) have been met,  the Secretary shall publish in the Federal Register a list of those
fisheries for which such determination was made,  and,  for vessels required to register
under section 1387 of this title,  shall issue an appropriate permit for each authorization
granted under such section to vessels to which this paragraph applies.  Vessels engaged in a
fishery included in the notice published by the Secretary under this clause which are not
required to register under section 1387 of this title shall not be subject to the penalties of
this chapter for the incidental taking of marine mammals to which this paragraph applies,
so long as the owner or master of such vessel reports any incidental mortality or injury of
such marine mammals to the Secretary in accordance with section 1387 of this title.

(iii) If,  during the course of the commercial fishing season,  the Secretary
determines that the level of incidental mortality or serious injury from commercial fisheries
for which a determination was made under clause (i) has resulted or is likely to result in an
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