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Attached isa policyfor settlingCERCLA 8106(b)(1) civil penaltyand 8107(c)(3) punitive
damags claims for noncompliance with administrative orders (AG#il penalties maype soupt
when EPA enforcea 8106(a) administrative order and punitive dassagaybe souft when
Superfund monies have been spent as a result of noncompliance withiaisteative order. The
policy does not dter existing policy on thecollection of stipulded pendties. Thepolicy is issué
in "interim” form to pemit the Agency to gain greater experience with administrative order
conpliance Bsues.
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Issuance of this polidg part of & ongoing effort to make the Superfund pragn fairer for
the parties that take responsibility cleaningup Superfund sites ligking gppropriate enforcement
action a@inst those parties wlareliable and who fail to participate in the cleanuypthe past, some
have criticized EPA for failingo pursue noncompliers when private parties are conducting
Superfund cleanwup The establishment of nationaluglelines for settlingadministrative order
noncompliance cases should facilitate to@ggnment initiation andettlement of enforcement
actions aginst noncompliers and produce consistent settlement results hecagsitry. Although
limited resources prevent EPA from initiatiegpforcenent actions aginst everynoncomplier,
strategic targetingof enforcement actions agst noncompliers is intended to deter noncompdia
with administrative orders and encoueagttlemenbf civil penaltyand punitive damasg claims
when noncompliance occurs.

The policyis intended to make calculation of CERCA civil penalties and punitive damesy
for purposes of settlement a fair and effeetrocess for deterringoncompliance with EPA’s
administrative ordersThe policycontains an innovative approach toward per@ltylation which
takes into account factors particulanglevant to Superfund cases imcorporatingooth harm and
equiable adusiment factors into a sngle “harm - recatitrance” natrix. Unlike exsting EPA
pendty policies developed for theassessmat of pendties in theAgency’s regulatory progams,
factors such as the noncongok degee of responsibilityfor the site and ability to finance
compliance wih an adrmistrative order are consdered east in the catulation processatencourag
companies that haveeater responsibilitior the creation of the Superfund site and/or attextable
to finance a cleanup to step forward and work with other viable PRPs to take responddility
cleanups.

The policyprovides for smadr penalties for noncompliance bgmaller contributors to
Superfund sites, companies with limited financial resourceseassgophisticategharties. This
policy reserveshe highed penalties for the most eggous offenders - the noncompliers who are
financially capable of performingvho are most responsible for creatthg Superfund &, and
whose failure to perform results in actual harm to human healtrentfieonment, or EPA’s
enforcement and response g, or results in serious inequities to conmyparties.

Consistent with the Agncys "Policy on Civil Penalties(Feb. 16, 1984), this policshould
be used onlyn cases where thegernment isettlingcivil penaltyandpunitivedamags claims.
The gvernmens decision to adjust a penalbyased on case-specific factors for msgs of
settlement reflects a determinatioattdettiement of the case is in thexernment's interestWhere
the government must liticate the case, theUnited Stdes is free to seek substatialy higher pendty
and punitive damasg amounts witout béng bound bythe non-tatutory mitigation factors outlinel
in this policy. Thisapproachs consistentvith thelanguage and legslative historyof CERCIA,
which encourags settlement and disfavors noncompliance.

If you have anguestions concerrgthe atached policy, please contact Steven Rollin, Policy
and Guidance B&nch, PPED, OSRE (202-564-5142).
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Interim Policy on Settlenent of CERCLA Section 106(b)(1) Bnalty Claims
and Section 107(c)(3) énitive Damages daims for Noncompliance with
Administrative Orders

Calculating Section 106(b)(1) Civil nalties for Settlement

A. Overview of the Penalty Calculation Process

CERCILA 8106(b)(1) establishes a maum civil penaltyof either $25,000 per ddgr
noncompliance prior toaduary30, 1997, or $27,500 per diyr noncompliance on or after
January30, 1997 with a 8106(a) administrative order (AQNhen settlinga 8106 penalty
claim, this amount malye reduced accordirtg the facts and circumstances of the
noncompliance Where more than one respondent fails to comypily a gven AO, a penaltys
calculated individuallfor each noncomplier - the penaisynot divided amongioncompliers.
Settlement of CERCA 8106(b)(1) penaltglaims and Section 107(c)(3) punitive daresag
clams for fdlure to comply with administrdive ordes is gneally in theform of judiaal
consentecrees.

EPA's general regulatory civil pendty policies identify three criteria for deermining an
appropriate penaltgmount: (1) the penaltyghould be larg enouf to serve as a deterrent, (2) it
should treat the violator fairlgnd equitablyand (3) it should resolve swiftthe environmental
problems posed byoncompliance, without compromisidgterrencé. This policyprovides a
framework for determiningn appropriate amount to accept in settlement of a claim for
noncompliance with an AOThis policydoes not specifparticular settlement amounts for
particular types of AO noncompliance because the consequences of noncomplianicenaary

'Secion 106b)(1) provides “Any per®n who, wthoutsuffi cientcaus, willfully violates, or fals
or refusesto complywith, anyorder of the President under subsection (a), iImagn action broug
in the appropriate United States district court to enforce aeh be fined not more than $25,000
for each dayn which such wlation occurs or such flaire b conply coninues. Pusuantto EPA’s
Civil Monetary Pendty Inflation Adjustment Rule (implementingtheDebt Collection Improvement
Act of 1996), EPA adjusted for inflation the ni@xm civil monetarypenalties that can be imposed
pursuant to the Agncys statutes.For noncompliance witan administrative order that takes place
after January30, 1997, the mamum civil monetarypenaltyis $27,500 per dayNoncompliance
with administrative orders that occurs prior smuary 30, 1997 is subject to a menum civil
monetarypenaltyof $25,000.

’Seatlement of pendty daimsgenerally requires cnsultdion with and gpprova of the Department
of Justice.

® Two domments mntan genera civil pendty policies for Agency regulatory stautes: "Policy
on Civil Penalties(Feb. 16, 1984) andA' Framework for Statute-Specific Approaches to Penalty
AssessmentgFeb. 16, 1984).
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siteto site* The adverse effect of AO noncompliance rbayonlysite-specific or also may

include anmpacton the Agencys enforcenentprogam This policy focuses onvio areas of
anahsis: (1) the degee of harm caused liye noncompliance in Iig of the exent of deviation

from the requirements of the AO and the impact of such deviation on site conditions, response
activities, EPAs Superfund enforcement prag, and other parties who have complied with or
are conplying with the AO or a consertecreeand (2) he degee of recalitrance ekibited by

the noncomplier in failingo complywith the AO, consideringhe noncomplier’'s dege of
responsibility financial and technical abilitypast practices, and other relevant factors.

The policyoutlines a three-step process for calculatir§l06 penaltyFirst, a per day
penaltyshould be determined l@waluatinghe harm caused liie noncompliance and the
recalcitrance of the noncompliegecond, the per dgenaltyshould be multiplied bthe
number of dayof noncompliance.flthe noncomplier obtains an economic benefitby
noncompliance, that benefit should be calculated and added to the penddty yieldingthe
total penalty(which cannot eseed the statutonpaxmum). Finally, the total penaltynaybe
adjusted byther factors, includingtigation risk, the noncomplierinabilityto paya penalty
and the noncomplier'ageementto conducta supplemental environmental project to arrive at
an adjuste totd pendty.

* The process for calculatingenaltyamountsoutlined in this policydeviates from "A
Frameworkfor Statute-Specfic Approachedo Penalty Assessrants. Implemening EPA's Rolicy
on Civil Penalties"(Framework) (1984). The Famework process consists of selectirg
"preliminarydeterrence amounwhich is the sum of econoienefit and the gavity component
of a penalty The preliminarydeterrence amount is then adjuste@dwyitable factors ity to pay
and litigation risk. In this policy, thefactors whid the Framework lists for séecting the gravity
component and thequitable adjustment factors are incorporated into the definitionthefharm
and recalcitrance classes which form thesaaf the penaltynatrix, the use of which produces the
gravity componern of the pendty. The factors discussed in the Framework are induded in this
policy but have not been broken dat line by line adjustment and no specific perceetatpr
adjustments are includedrl'he definitiors of the harm and recalcitrance classes have been carefully
drafted to ensuretha useof this policy resultsin consistat and fair pendty calculations, as caled
for in the Famework. Further, the eamples included in the poligrovide sample calculatis for
manyof the most common scenarios involvia@ noncompliance.



Three -Sep Process ér Calculating Settl ement Penalty

Step 1: Use Matrix to Select Per Day Penalty®

Recalcitance |
Recatitrance | | Recatitrance | Recatitrance. I

Harm Harm || $17,600 $8800 to $17,600 $2750 to $8800

A t0$27,500

Harm || $8800 to $2750 to $8800 | $550 to $2750

B $17,600

Harm || $2750 to $8800| $550 to $2750 $110 to $550

C

Step 2: Calculate Total Bnalty

(Per dayPenaltyx Period of Noncompliance)+ Economic Bnefit = Total Penalty

Step 3: Calculate Adjusted Total nalty

Totd Pendty - And Adjustment Factors (Litigation Risk/SEPs/Abilityto Pg) = Adjusted Totd Pendty

Certain claims for enforcement of an AO mpgesent unique factual or Egssues
which fdl outsidetheintended sopeof these sdtlement pendty calculation quiddines. EPA

®> Pursuat to EPA’s Civil Monéary Pendty Inflation Adjustrment Rule (implementing the Debt
Collection mprovement Act of 1996), EPA adjusteat inflation the madnum civil monetary
pendties tha can be imposd pursuant to the Agency’s datutes. For noncompliance with an
administrative order tha takes place #er Januay 30, 1997, thenaximum avil mondary pendty
is $27,500 per dayNoncompliance Wth administrative orders that occurs prior&nuary30, 1997
is subject to a mamum civil monetarypenaltyof $25,000. The matrix includesanges based on
a daly maximum civil monetry penaty of $27,500.Whee noncorpliance occurbefore dnuary
30, 1997, the enforcement team should ensatahehper day penalty does not eseed $25,000 per
day.
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may depart from the policwhere its use produces inadequate or inappropriate reSaksTen
Point Sétlement Andysis® should document the bases for the departure.

B. Step 1: Selecting the Per Day Penalty

A per daypenaltyamount is calculated lmeterminingthe gavity of the administrative
order noncomplianceThe penaltymatrix (see above) has nine cells, each contaiaipgnalty
range. The specific cell is chosen loyassifyng the noncompliance accordimg one of three
levels of harmand one oftiree évels of recatitrance wheh requres a carefuanaysis of the
particular circumstances of the noncompliance and review of the harm and recalcitrance class
definitions. The ntersecton of he harmand recalitrance ars de¢rmines he ran@ of penaly
from which to identifyan appropriate per d@gnalty Enforcement team$ave discretion to
select a specific penalfyom within the rang of penaltyamounts for a particular harm and
recatitrance chss corhination based on a wghting of the facors isted for seécingthe
appropréate harmor recatitrance chss.

1. Selecting the HarmCategory

a. Factors to be Considered in Selecting a Harm Classfication

The harm categy should reflect the threat to human health and the environment posed
by conditions at a sitethe impact of the noncompliance on the conmgjyarties (and/or
settlors) and on conditions at the site, and on therityexf the enforcement progm. Penalties
for noncompliance should be higr when actual harm occurs as a result of the noncompliance.
Higher penalties are also appropriate when site conditions pose an immediate threat to human
heath or he envionment Further, enforcerantteans ako may deermine hie harmcaegory
based upon the adverse impact on EPA’s enforcement and response resources in circumstances
where noncompliance requires EPA to take over a response action, digemedund resources
from other cleanups includingthose cases where there nii@yno other viable parties to
conduct the cleanuPenaltycate@ry selection also should reflect the enforcement team'’s

®The Ten Point Settlement Analy is explained in EPA’s 1984niterim CERCIA Settlements
Policy (50 Fed. Req 5034, Feb. 5, 1985)see als®OSWER Directive 9835.14, Submitél of Ten
Point Settlement Anasgs of CERCIA Consent Decrees (Augt 11, 1989).

"Enforcement teams are generally composed of EPA enforcement personné working ona
Superfund case and, where applicable, Departmenistité (DOJ staff. SeeEPA Enforcenent
Memorandum, Case Managent Plans (March 11, 1988).

8The enforcement team magvaluate the threat usirigformation found in the aizn
memorandum for removal actions andHASis, the risk assessnt and/or the record of decision
(ROD) for remedial actions, as well as other sources of information.
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consideation of theextent to whidh compliers/setlors ae burdaned unfarly by the
noncomplies failure to coordinate and participate in the response action.

The followingfactors should be considered in determirtimgydegee of harm and have

been incorporated into the harm classification definitions:

(0]

Degree of threat to huma hedlth or theenvironment (conside the quantity and toxcity of
hazrdous substances present at the site, the threaplofsexn, fire or other release, the
extent of migation or leachingthe exstence, sie, and proxmity of human populations,
including environmentd justice consideations, and theexistence of sensitive
environmentd media, thesensitivity of theenvironmentd media, and thepotentia effects
of ongoing exposure);

Extentthatfailure b conply aggravaes he treatto human heah or he envionment
(consider whether there are or ntay/continued or additional releases ofdndaus
substances, the importance of the order to reduskgr otherwise abatinipe release

or threat of release, whether the noncompliance worsens conditions at the site to the
extent that EPA andbr conplying order reqgpients are unal# o correctthe effecs of he
noncompliance eeditiously and whether additional media are or rbaycontaminated);

Likelihood that the compigg order recipients will complete the response action,
including consideration of the compliers’ financial resources;

Impact on theintegrity of EPAS enforcement progam (conside the extent to whidh

additional resources were diverted from other cleanups to address the noncompliance or
to take over a response action and the effect of the noncompliance on the behavior of
other parties at the site and other Superfund sites); and

Increased burdé on @mplying orde recipients or sélors (onside whethe the
compliers/settlors have difficulfynancingthe work or obtaininghe exertise to conduct
the response action without the noncomplier)

b. Defining the Harm Categories

CLASS A:  The noncompliance caused actual harm to human health or the
environment at the site, resulted in continued or increageusare or
increased threat of plosion, or fire,caused other serious and immediate
adverse consequences to human health or the environment from an actual
release of haxdous substancesesulted in substantidburdens to EPA
or settlors/complyg order recipientspr a combination of the above.



CLASS B  The noncompliance resulted in argesyated or sigificant threat to
human health or the environment from a potential release afduas
substaces (This will usudly occur when thequantity and toxcity is high,
there is a larg exposed population or the threat is imminent, but there is
no immaeliate threat of fire or explosion or onging exposurg , resultel in
significant burdes to EPA or slors/complying orde recipients, or a
combination of the above.

CLASS C: The noncompliance occurred at a site where thieitg>of hazardous
substances is not as higr the need for an accelerated cleanup is not as
great, the noncompliance did not result in arsfggantly increased threat
to human health or the environment from an actual or potential release of
hazardous substances (which neagur when EPA or settlors/compiyg
order recipients conduct the response action without Jgdkmced little or
no burde on EPA or silors/complying orde recipients, or acombindion
of the above.

2. Sdlecting the Recatitrance Cateqgory

a. Factors to be Considered in Sdlecting a Recatitrance
Classification

For purposes of this policyrecalcitrancefocuses on aspects of the noncomgdier'
general circumstances and the noncomgdisite-specific behaviofThus, the same e of
noncompliance mafall into a hidner or lower classification depending factors which affect
the noncomplies behavior at the site, such as the noncomplégtyee of responsibilityor the
hazrdous substances at the site, financial resources, and level of sophistigétidennot
excusingnoncompliance, usingpese factors to distimgsh amongioncompliers serves the
policy's goal of achievingooth fairness and deterrence in the peratgulation.

The recalcitrance class definitions are written so thdtdnigenalties are appropriate for a
noncomplier with even one nattye factor, such as a histooy recalcitrance As a result, a
noncomplier with a sigficant historyof recalcitrance who refuses to complith the order -
total noncompliance - méht within Recalcitrance Class(dssuminghere are no sigficant
mitigating factors). Thus, theClass Icategory would bepaticularly appropriae where the
noncompliance is coupled with one or morgragatingfactors. In contrast a noncomplier may
have demonstrated aad faith effort to complyvith the order for the siteTo provide
recoqnition (and a lower penaltyor the positive factor, the enforcement team should select a
Class Il or Ill pendty category. For example, the Class Il category could be gppropriate for
instances of partial noncompliance with an ABxen total noncompliance with an AO may
result in a Clasd determination if the noncompliance is coupled with an absence@ivadng
factors or thepresence of significant mitigating factors.



The followingfactors should be considered in selectimgappropriate recalcitrance
cate@ry and have been incorporated into the recalcitrance classification definitions:

Extent of noncompliance;

Qudlity and timdiness of work pegormed;

Need for substantial oversig

Noncompliers degee of responsibilityor the harm at the site (for ample, volumetric
share or other contribution to the release or threatened releaserdbliazsubstancés,
and degee of involvement in the selection of the site);

Degree of willfulness ad/or ngligence;*°

0 History of recatitrance athe ste in quesiton or a paern of recatitrance aSuperfund
sites generdly; and

o O oo

o

*Enforcement teams magonsider the noncomplyg partys relative share of haxlous
substances found at the sit€his approach is intended to encowdbe lager contributors of
hazardous substances to the site, as well as owners and operasdes geater responsibilitjor
organizing PRP goups andor complying with AOs. For example, a gnerator PRP that contributes
50% of the haardous substances to the site and then refuses to cantplgnordershould paya
larger penaltythan the partyhat fails to complyout is responsible for a smaller share.

°Although willfulness is not a statutoprerequisitéor enforcement of an administrative order,
a hidher penaltymaybe appropriate for a willful violationIn determiningvhether a violation is
willful, each of the followindgactors should beoosidered with respect to the noncompligdehavior
in refusingto comply with the AO (how the noncomplier became involved with thpeBfund site
is not relevant):

o] Extent of respondersttontrol over events constitutirtige violation;

o] Foreseeabilityof events constitutinthe violation;

o] Whetherreasonable precautions were takemdspondent to avoid the eventsstituting
the violation;

(@)

Whether respondent knew d¢rasild have known of hards associated with its conduct; and
o] the level of sophistication within the industrydealingwith compliance issues.



o] Good faith attempts to comp(ynaytake into consideration noncomplier’s abilioy
finance the work required Hize order:! sophistication of noncomplier, and attempts to
participate and coordinate with comiply respondents)

b. Defining the Recatitrance Cateqores

CLASS & The noncompliance consists of total noncompliance or such poor work as
to be tantamount to total noncompliance, where there is evidence of
significant bad faith, a historgf recalcitrance, a willful violation,
responsibilityfor a larg share of the response costs, or other evidence of
significantrecatitrance.

CLASS I The noncompliance consists of partial noncompliance, work of poor
qudity, work ddiciendes requiring significant ovesight, and/or apatern
of delayed compliance.Total noncompliance maaiso be Clasd |
recalcitrance where there is evidence that the noncomplier made a
sufficient good faith effort to complyvith the order, has no histoof
recalcitrance, there is no evidence of a willful violation, is not responsible
for a larg share of the response costs, or there are otheatmjéactors
suggesting a lower degee of recatitrance.

“Enforcementeams mayonsider the noncomphyg partys financial resources and its ability
to fund andbr contribute to the cleanup. The pendty should beapproprate in light of these
resources while beingf sufficient magitude to deter noncomplianceSimilarly, althaugh
compliance is not excusel for an orde recipiernt with limited finances, thependty may reflect its
greater difficultyin financingresponse workEnforcement tems have the discretion not to seek a
penaltyfor a partywith limited financialresources who fails to complyith an order because of
unreasonable demands from other parties.

?Good faith efforts to complynclude prompt identifiation and reporting of anticipated
noncompliance, and prompt institution of measures to retmedyoncomplianceAny beneficial
change in managment pesonnel or policies followingAO noncompliance malye considered by
the enforcement team as evidence ofoad)faith effort. Downward penaltyadjustment ray be
appropriate if new manament practices demonstraliyster increased AO compliance.

Ealy notification of difficulty complying with orde terms ma dso justifyachangein dass
of recdcitrance or a redugbn within the rang of the pendl for a paricular class of recalitrance.
Notification inareases the potertial for spedy resolution of @mpliance difficulties. Notice of
anticipated inabilityto comply however, without attempts to implement measures teecoor
prevent recurrence of noncompliance, mayrepresentapd faith efforts to comply



CLASSIII:  Class Il noncompliance includes missed interim deadlines on primary
tasks wherelte work perforred nmees spedicaions anddr inadequad
compldion of atask andllary to theprimary work requirements. Failure
to comply with reportingrequirements, sub as failure to submit anonthly
report, may adso beClass lll noncompliance Partial compliance, work of
poor quality work deficiencies requiringignificant oversigit, and/or a
patern of ddayed compliance may aso beClass lll recatitrance where
there is evidence that the noncomplier made a sufficmrd énith effort
to conply with the order, has no $tory of recatitrance, here s no
evidence of a willful violation, is not responsible for a &glpare of the
response costs, or there are other miing) factors sugestinga lower
degee of recalitrance.

3. Further Guidance on Selecting a éhalty from the Range Povided by
the Harm/Recakitrance Chssfication

After selectinghe appropriate harm/recalcitrance classification, enforcement teams have
discretion to select a specific penditym within the penaltyang provided bythe matrix The
mid-range penaltyis the startingpoint for determininghe most appropriate per dagnalty
However, the factors set forth above to be considered in asstesidggee of harm or
recalcitrance should be balanceaiagt anymitigating or agyravatingconsiderations to
determine whether a penaltythe hidier or lower end of the raagnaybe appropriateln
addition, the recalcitrance classes are defined to provide that one or maireenegalcitrance
factors sugest a hidner penaltyclass. To distingusish noncompliers with more than one aege
factor or with oneor morepositivefactors, eaforcement teeams can movewithin thependty range
based on a wghting of the facors isted for sekcing the appropate harmor recatitrance cass.
Movement within in apendty range provides theenforcement teams with theflexibility nesded
to select appropriate penalties and distisly amongnoncompliers.

4. Examples®

Each eample includes a description of the noncomplier followeddyeral scenarios
describingthe actions of other parties and the condition of the Sibese eamples are intended
to clarify the use of the matriy sugyestingappropriate penaltyate@ries based on a
combination of factors involvinthe noncomplier, other parties involved at the site, and the
condition of the site.The result listed is the sgested penaltyor the noncomplier described in
the exanple.

Results are nmiddle of he rang for each harfmecatitrance caggory unless dberwise noed.
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Example 1: A financially sound and sophisticated compaegponsible for the hirggst share
(consideringooth volume and tagity) of hazardous substances at the site refuses to comigty
a UAO as it has at several sites.

Scenario 1 - A second financiabpund and sophisticated compaegponsible for a hig
share (consideringoth volume and tagity) of hazardous substances at the site performs
completelywithout delay RESULT: CLASS C-I

Scenario 2 - Another parstrugyles to finance the cleanup without the participation of
the noncomplier and has completed the remedial degitpout missinganydeadlines.
RESULT: CLASS A-I (unclear whether complier will be able to complete the response
action).

Scenario 3 - EPA performs completelithout delay RESULT: CLASS Bl

Scenario 4 - Another partyies to perform but creates a threat gflexion at the site and
EPA takes over its task®RESULT: High end of CIASS A-I.

Scenario 5 - EPA performs completélyt cleanup is delag duringattempts to attain
compliance, resultingin acontinued imminent threat of apotential release into thenearby
community RESULT: High end of CIASS Bi.

Example 2: A financially sound and sophisticated compaagponsible for a small, but ndé
minimis share (considerinigoth volume and tagity) of haardous substances at the site with no
prior Superfund gxerience fails to comply

Scenario 1 - A second financiabpund and sophisticated compaegponsible for a hig
share (consideringoth volume and tagity) of hazardous substances at the site performs
completelywithout delay RESULT: CLASS C-I

Scenario 2 - Another parstrugyles to finance the cleanup without the participation of
the noncomplier and has completed the remedial degitpout missinganydeadlines.
RESULT: High end of CLASS Bl (undear whether complier will be able to compldae
the response action)

Scenario 3 - EPA performs completahithout delay RESULT: High end of CIASS C-
Il

Scenario 4 - Another partyies to perform but creates a threat gflexion at the site and
EPA takes over its taskRESULT: High end of CIASS A-Il.



11

Scenario 5 - EPA performs completélyt cleanup is delag duringattempts to attain
compliance, resultingin acontinued imminent threat of apotential release into thenearby
community RESULT: High end of CIASS Bll.

Example 3: Sophisticated, financiallpound companig the onlycomplier of five order
recipients. After completingthe desig phase of the remedial action, the compafysed to
continuecompliance.

Scenario 1 - A second financiabpund and sophisticated compangwlyidentified as a
PRP, completes the response action without further dafey receivinga UAO ordering
completion of the remainder of the response act®RBSULT: CLASS C-I.

Scenario 2 - After a newlglentified, second financiallyound and sophisticated
companycomplies with the UAO, the noncomplierrags to resume compliancResult:
CLASS C-lIl.

Scenario 3 - A gup of newlyidentified PRPs, each with limited finances, sgteg to
complete the remedial action (in accordance with a second round UAO) without the
participation of the noncomplier and as of the date of settlemeatiaggns has not
missed anyleadlines.RESULT: High end of CIASS Bl (unclear whether compliers
will be able to complete the response action)

Scenario 4 - EPA performs completehithout delay RESULT: CLASS B-lI

Scenario 5 - A newlydentified PRP tries to perform but creates a threat plbsion at
the site and EPA takes over its taskRESULT: High end of CIASS A-Il.

Scenario 6 - EPA performs completélyt cleanup is delag duringattempts to attain
compliance, resultingin acontinued imminent threat from apotentia release to the
nearbycommunity RESULT: High end of CIASS Bl.

Example 4: An unsophisticated and financialiynited partyordered to provide site securdand
maintain the goundwater pump and treatmenstm fails to comply

Scenario 1 - A financiallgound and sophisticated compaegponsible for a higshare
(consideringooth volume and tagity) at the site performs completedythout delay
RESULT: CLASS Cill

Scenario 2 - EPA performs completehithout delay RESULT: CLASS Bli

Scenario 3 - Another parggonductingresponse action at the site creates a threat of
explosion at the site (ggavation of harm not related to performance of the
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noncomplier'stasks) and EPA takes over its tasks, includirgnoncomplies' ancillarytasks.
RESULT: High end of CLASS C-lli

Scenario 4 - bcal vandals smash drums at the site, resultirtige release of hazardous
substances into a nearsiyeam (and causirsgevere chemical burns anceeyamag to

the vandals) and creatimgthreat of eglosion at the site from the combination of
hazrdous substance€PA takes over performance of secufdythe site. RESULT:
High end of CLASS A-lI.

Scenario 5 - EPA takes over secufitpctions at the site after discoverithgit trespassers
riding motorg/cles have created ruts in thecap, leading to e@osion of thecap and resulting
in acontinual imminent threat from apotentia release to anearby community.

RESULT: High end of CLASS B-ll.

Example 5: Following entryof a consent decree providify a goup of PRPs to conduct the
response action at an urban site with neaglsidences, EPA issuesa0brdinate and participate”
order to a sophisticated and financiatyund nonsettlor who is a major contributor to the site.
The nonsettlor fails to complyith the order.

Scenario 1 - The settlors, responsible for 50% of the hazardous substances at the site,
perform completelwithout delay RESULT: CLASS C-I

Scenario 2 - The settlors stglg to finance the cleanup without the participation of the
noncomplier and have completed the remedial desithout missinganydeadlines.
RESULT: CLASS A-Il (unclear whether settlors will be able to complete the response
action).

Scenaio 3 - Thesdtlors tryto peform but ceate athreat of explosion & thesiteand
EPA takes over the response acti®@/ESULT: High end of CIASS A-l.

Scenario 4 - After the settlors run out of mgnel A performs completelyut cleanup is
ddayed duringattempts to #&an compliance, resultingin acontinued imminent threat of
a potential release into the neadpmmunity RESULT: High end of CIASS B.

C. Step 2: Determining the Total Penalty

The per dayenaltyamount established application of the matrighould be multiplied
by the number of dayof noncomplianceNext, economic benefit, if anys added to ensure that
noncompliers do not save monayfailing to comply
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1. Period of Nonconpliance

This section providesegeral policyon the determination of the number of siybe
included in the period of noncomplianc&o the exent that the terms of the order speeifyen
noncompliance occurs, the order, and not this potigtrols the determination of the period of
noncompliance.

a. Failure to Initiate Work and Work Stoppage

If there are no complyg order recipients, the period of noncompliance shouldhbag
the day following thefirst missel milestone(which may bethedae speified in theorde for
informing EPA thd it will comply with theorde) or work dedline. If dl order recipients stop
work, the period of noncompliance should run from the lastluatysite work was done or from
the day following the deadline for thefirst missel ddiverable for non-fidd activities, sut &
desigq work.

The noncompliance period should end (a) when the noncomplier demonstrates
compliance with theorde,** (b) when the work required liige orignal order is completedby
other order recipients or pursuant to a subsequent @mdernsent decree, or (c) when EPA
initiates thework reguired bytheorde.'> The precise point when EPAakes over'site work
varies bysite condition, tge of noncompliance, and what is requiredtéé over'the work.
Theofficial dae may befixed when EPA m&es its deision to peform, or @mmits Fund
resources to perform site response work.

141f other parties are not completitige work, the noncomplier magtemonstrate compliance with
the order by meeting the first milestoneor work deadline If other paties are conductingthe
response action, the noncomplier daynonstrate compliance iwprking with the complrs. The
required performance mayclude paynent of moneyor performance of work as ragd toby the
complying PRPs.

*For purposs of this sétlement policy only, the endinglatesfor the period of noncompliance
differ depending on whether a compiyg PRP (or goup of complyng PRPs) or EPA is conducting
the work because the noncomplier can choosedk with the compling PRPs at angime prior
to completion of the response actidtowever, for purposes of settlement gtitys policy sugests
thatthe periodof noncompliancdor calculation of penalties ends when EPA takes theawork,
at which point EPA bgins @lculating punitive damages.

%The most appropriatand date generallyis when EPA notifies respondent that its authdvity
been taminated or when EPA ommits resoures to tke ove site work. AOC tems, e.q., for
dispute resolution, also magvern the date.
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b. One or More Order Recbients Drop Out of Compliance

When one or more order recipients drops out of the cangplyoup and the @up
continues to perform the response action, EPA will determine the period of noncompliance with
the order. Typically, such noncompliance b@&g on the dajollowing the date that the
noncomplier fails to meet the performance requirement contained in the aapgobups
internal ageement or the date of the noncomdigvithdrawal from the @up, whichever is
earler.” If the noncomplier had aged to paynoney then the period of noncompliance beg
on the date of the missed pagnt. If the noncomplier had aged to perform work, then the
period of noncompliance bets on the missed deadline for performance of the work.

The period of noncompliance ends (a) when the order recipient resumes compliance with
theorde, (b) when thework required bytheorde is complded by othe orde recipients/sétlors
or (¢ if the remaning orde recipients/sétlors fal to complee thework, when EPA initiaes the
work required bythe order.

C. Single vs. Multiple Violations

When a deadline is missed for an AO deliverable or for response work completion, the
period of noncompliance should lhedghe dayfollowing the missed deadlineddministrative
orders, includinguch items as work plan requirements and deadlinescomgin a series of
related deadlinesMissed deadlinesepgerallyare treated as separate acts of noncompliance, and
penalties are calculated for each débr purposes of settlement onigissed interrelated
deadlines, however, mapmprise onlyone act of noncompliance, and oalginde penaltymay
be appropride. For example, missingboth theinterim deadline for submittinga drét feasibility
study(FS) and the final deadline for submittiagcompleted & generallyshould be considered
one act of noncomplianc&he enforcement team should calculate the period of noncompliance
begnningwith the first missed deadline and endwmigh completion of the work or submission
of the deliverable subject to the last missed deadline.

Where work tasks are not closestated, a penaltynaybe calculated for eachor
example, a removal action magquire the installation of a fence around the progderprovide
site security as well as theremovd of drummel weasteat thesiteas initial steps. Thetwo discete
tasks, the installation of the fence and the removal of the drums, can be performed independently
and a failure to do either még considered a separate act of noncompliaiibe.enforcement
team should keep in mind that the statute provides for &max per daypenaltyeven if there
are multiple actions that constitute noncompliance occuatnthe same dayThus, if the

7 The remaining members of the comphg group mayprovide the gvernment withthe
noncomplies notice of withdrawal from thergup or a letter tthenoncomplier documentinigs
failure to perform as required biyeir internal ageement.
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fencingand drum removal are required to be done on the sambutagre not, ther$27,500°
is thehighest possibletotd pendty.

d. Inadequate Work

The period of noncompliance for work that is inadequaielyormed, such as deficient
plans, should be calculated from the datewwek is due under the orderThe penaltyperiod
should end once the deficient work has been corrected.

2. Calculate and Add Econonic Beneft

Enforcement teams should ensure that the pecaftiures the economic benefit of
noncompliance, if anyAt least initially noncompliers benefit from noncompliance with an AO
by avoidingresponse costdf the compling parties/settlors successfuiye for contribution,
the noncomplier will be required to payg share of response costs, plus interébe paynent
required bythe contribution action, plus reimbursement of ERXiforcement costs and punitive
damags likely will recover this economic benefiGimilarly, if EPA undertakes the work and
then recovers its costs plus interest from the noncomplier, the settlementroefudmount
will recover economic benefiln contrast, if the noncomplier detathe implementation of
costlyresponse work for a sigicant amount of time prior to completirtige work, the
noncomplier will benefit from the use of its mordyringthe period of delay

When the enforcement team suspects that the noncomplier has benefitted from
noncompliance and will continue to do so, it should calculate the economic benefit of
noncompliance usinthe BEN computer modelFor purposes of this settlement poleyd
notwithstandingeach noncomplies'joint and several liabilitfor an AO issued to argup, the
enforcement team should apportion economic benefit antioadinanciallyviable noncompliers
based on their estimated share of the cost of the response work ordered rather than the entire
amount of the cost estimate for the work ordered where allocation information is available.
Where the noncomplier sigd an ageement with settlingr complyng parties which documents
its promised contribution, the economic benefit rhaycalculated based on this commitment.
Economic benefit of noncompliance is added to the calculated pémsilgld a total penalty

D. Step 3: Final Reductions

After an appropriate penalgmount has been calculated, the enforcement team may
determine that final reductions to this amount are warranted based ugadrohitigsk, the
noncomplier’s inabilityto pay or the use of Supplemental Environmental Projetle
applicability of these final reduction considerations nmay become known to the enforcement

8The maxmum total p@alty for noncompliance with an administrative order prioradiouary
30, 1997 is $25,000 per dagee footnote 5, above, for furthepéanation.
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team until ater ademand for avil pendties ha been male For example, informaion in

support ofa noncomplier’s claim of inabilityo paythe civil penaltyamount likelywill not be
proffered until &ter ademand for thependty has been made Accordingy, thethree final

reduction factors discussed below nieyused to reduce a penaltyount at anpoint in the
sdtlement proess. However, thebasis for reludion must beully explained in theTen Point
Sdtlement Andysis and rdlected in thefinal pendty workshet. The enforcement team may
determine that unusual site-specific circumstances justifgparture from the numbers derived

by application of this policy In that event, the rationale for the proposed settlement shall be set
forth in theTen-Point Sélement Andysis.

1. Litigation Risk

Penaltyreduction based on the strém@f the @vernmens case or respondesitiefenses
should reflect the specific strethg and weaknesses of the enforcement aclitwe. enforcement
team should evaluate the stréngf the liabilitycase, the stretiyof anysufficient cause
defense(s), potential challezgyto the selected response action, the adeqiidicy
administrative record supportinige response action, the clanitithe order, and judicial
precedent Evaluaion of hese faars s within the dscreton of he enforcerantteamin
consultdaion with theteam membas’ supevisors.

There nay be nstances wheréhe penaly cakculated using the ful period of
noncompliance is disproportionate to thawgty of the noncompliance or the total site response
coss. Ininstances wherehe enforcerantteamconcldes hatthe duraiton of he violaton
yields a disproportionatelyigh penalty the enforcement team megcommend that the penalty
be reduced for purposes of calculatthg final penaltyamount®

Penaltyreductions due to litafion risk should be documented in the Ten Point
Sdtlement Andysis and pendty workshet as desaibed furthe in Section IV of this poligy.
Reductions should be broken out for thawity portion of the penalfythe economic benefit
portion of the penaltyand punitive damagg if the strenti of the liticgation case differs for each
type of claim.

2. [nability to P ay

The penaltymaybe adjusted to take into account the noncomsliegbility to paythe
calculated total civil penaltylf the noncomplier demonstrates an inabiidyaythe penalty
EPA mayconsider installment payents or delagd payment with interest.If the noncomplier
demonstrates an inabilitgp paythe full amount of the penaltgven over a lorey term, then the

YEPA’s Office of Enforcenent and @mpliance Assurance (OEX) is avalable o provide
consultation to enforcement teams to provideonal consistency To that end, OECA has data on
pendties entered.
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enforcement team has discretion to reduce the periadgisions made to adjust the term or
penaltyamount are based on an evaluation of the nonconsdiieancial conditiorf® Although
the penaltynayreflect the noncompliexfinancial condition, it still should retain an adequate
deterrent effect.

It is the noncomplier’s burden to demonstrate its inaliiggaythe full amount ofthe
penalty The enforcement team should consider all resources available to the noncomplier
claiming an inability to pay apendty.? Useful financial information malye obtained throug
tax returns, audited financial statements, loan applications, finaaomhgecurittageements,
annual reports to shareholders, SEC fairigun & Bradstreet reports, and similar financial
reportingservices.In addition, the enforcement team should consider whethergrayof the
penaltywould jeopardize further site response activities.

3. Supplemental Environmental Projects

To further EPAs goals to protect and enhance public health and the environment, the
Agencyencourags the use oSupplemental Environmental Projects (SEPS) in settlements
provided the requirements of the SEHRdgince are satisfiedsee Tnterim EPA Supplemental
Environmental Projects PolityMay 3, 1995). Supplemental environmental projects are defined
as environmentallpeneficial projects which a noncomplierags to undertake in settlement of
an enforcement action, but which the violator is not otherwis#iyegquired to performThe
adjustment for a SEP, if anig the final step in determinirige appropriate penalgmount.

1. Calculating Section 107(c)(3) Bnitive Damages br Settlement

A. Relationship Between Civil Penalties and Riunitive Damages

CERCILA 8107(c)(3) punitive dama&g maybe appropriate whenever noncompliance
with an administrative order causes EPA tpend moneyrom the Find? Noncompliance that

20 See generaly, Guidance on Deermining a Violator's Ability to Py a Civil Pendty (Dec. 16,
1986); General Policgn Superfund Abilityo PayDeterminations (Sept. 30, 1997).

21 Resources include cash on hand; salable assetsy; miilorrow funds (increase respondent'
debt); abilityto sell stocKdecreaseesponderd’equity); forgoing or deferringplanned egansion
investments and othe planned expenditures; and in someases, ability to dotain insurance payments.
Internalexpendituressuchas excutive salaries, entertainment funds, and car rentals, should also
be consideed in evaluaing ability to pay.

22Section 107(c)(3) provi: “If any person who is liable for a release or threat of release of a
hazrdous substame failswithout sufficient cause to provide removal or remedial action upon order
of the President pursuant to section 104 or 106 of this Act,msin maybe liable to the United
States for pnitive damages in an amount at least equal to, and not more than three times, the amount
at least equal to, and not more than three times, the awfaasts incurred bythe Rund as a result
of such failure to take proper actiofihe President is authodad to commence acivil action against
any sud peason to reove the punitivedamages whid shdl bein additionto any costsrecovered
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results in the gxenditure of End moneyto perform site work required lige AO, or resulting
in addtionalenforcenentcoss is serbus because requres subsntial diversion of Agency
resources from other sites.

1. Nonconpliance Resulting in EFA Site Work

Congess included CER@ . section 107(c)(3) as an indication that administrative order
noncompliance requiringPA to perform some or all response activities warrants punitive
dama@s commensurate with the noncomplianétunitive damags under 8107(c)(3) work in
tandem with 8106(b)(1) penaltieBor settlement purposes onlyhen respondest’
noncompliance results in EPA incurringsponse costs, EPA megnsider calculating
8106(b)(1) penalties based on a period of noncompliance eatlihg time spends fund money
to perform the response work.

The relationship between the accrual of civil penalties and punitive @arsagested as
an approach bghis policyis representedrgphicallybelow.

Time Point At Work Completed
of Which EPA Eyends knd or Party
AO Noncompliance Moneyfor Site Response Resumes Wirk

L 1L |
Penalties - 8106(b)(1) Damags - §107(c)(3)

2. Noncompliance Reslting in Enforcement Costs

Administrative order noncompliance often results umdF expenditures for enforcement
costs, even if EPA does not take over site response Wworkexample, the noncompliance may
result in EPA t&ing any or dl of the following enforcement actions: to ompéd compliance, to
recover civil penalties and punitive daresgandto have other parties take over site response
work pursuant to a new or revised AQVhen AO noncompliance requirearid eyenditures
before EPA t&kes ove sitework, EPA mg asset a punitivedamages daim for these
enforcenentcoss.

from such person pursuant to section 112(c) of this Aol mone receved by the United States
pursuant to this subsection shall be deposited inuhed.F
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The sugestad gpproah to @lculating pendties and enforcement cost danages is
presengd graphically in the example bebw.

Paty violates administrdive orde; EPA initites enforcement dforts, eventudly
resultingin paty cominginto compliance.

Time of AO EPA Incurs PartyComes
Noncompliance Enforcement Costs Into Compliance

L I Damags - §107(c)(3)

L 1 Penalties - §106(b)(1)

B. Calculating Punitive Damages Clains

EPA needs to maintain a stroagforcement pragm and send strongessags that
PRPs are gected to complwith Administrative Orders to conduct response actiéiibere
parties do not comp\EPA must use funds that could have been used for other cleanups.
Recovery of punitivedamages is gneraly appropride in cases whee PRPs g not mmplying
with the Administrative Order and EPA incurs response céiigitive damaes are calculated
at up to three timesund eyenditures in addition to recoveny costs incurred bigPA in site
enforcement and response actiéhsVhere the AO is issued to aogip of noncompliers, §107
punitive damaegs are calculated agst each noncomplier for up to the full amount of three times
the government’s costs and amet divided amonghe goup of noncompliers.

In calculatinghe amount of the punitive danmesgclaim, enforcement teams shouldibeg
with the presumption that thevill seek the full measure of punitive dameagin instances
where seking the full measure of punitivedamages would benconsistat with thegod of
obtainingan equitable settlement of the specific violation, the enforcement teamecwaymend
a compromise of punitive damesy Any recommendation to compromise punitive daesag
must be weibed a@inst the need to maintain a strafgerrent to AO violations, particulaily
cases where the violation results in the diversion of substantial Superfund resources from
cleanups at other siteReductions in the punitive damesgclaim should consider factors
comparable to théharm” and “recalcitrance” criteria discussed in connection with the
compromiseof dvil pendties. Othe adjustmants mag includereduaions for litigation risk and
ability to pay An additional relevant factor mdne a non-compliers abilignd committment to
perform a &P.

#See United States v. Parsqn@36 F2d 526 (11th Cir. 1991) (awded costs plus treble
dameges); United Sates v. lecarreaux1992 U.S. st. LEXIS 9365 (D.N.JFeb. 18, 1992) (same).




20

. Provisions Pr Stipulated Penalties in Orders on Consent

Administrative orders on consent (AOCSs) include stipulated penalties for noncompliance
with AOC provisions.AOCs generaly resave thegovernment's right to sek stautory pendties
even for violaions @vered by stipulaed pendties. If stipulded pendties fal to deter
noncompliance or if EPA otherwise believes that the stipulated penalties are inadequate to
address the violation, it is appropriate to invak@yreserved statutonyenaltyauthority

V. Documentation of Penalty and Damages Clains

A. Pre-neqotiation Penalty and Punitive Damages Calculations

The penaltyand/or punitive damag amounts should be cleadgcumented in a
worksheet formatSee AppendiA for a sample worksheelThe worksheet should be filed in
the primarycase file (gnerallya central file room or the Office of Regal Counsel if there is
no central file room).The worksheet should also be attached to the Ten Point Settlement
Analysis. These documents are enforcement sensitive work products and widheoally be
made available to PRPs and the public.

Justifications for penaltgand damagp calculations, includingdjustments, should be
clearly explained wih referencesotthe crcunstances oflte spedic ste. Information from
CERCILA 8104(e) information requests, or affidavits from responsible parties or othetsemay
usel to justifyadjustments to padties. In negotiating aredudion with theAgency, theburden is
on the AO violator to prove that a reduction is justified and to provide sufficient documentation
as requestd bythe enforcerantteam

B. Deviation From This Policy and Headquarters Consultation Requir ements

If an enforcerantteamdeermines hata partcular case reques devation fromthis
policy, this decision should be documented clearlthe Ten Point Settlement Analy and the
justification for developinghe alternate penaltyr damags claim should be clearbtated. At
this time, Headquarters consultation is required for settlements less than 100 percent of a treble
damags claim or less than 50% of the106(b) civil pena#iculated in accordance with this
policy. Headquarters concurrence is required as ¥eglsettlements which smificantly deviate
from written Agencypolicy. The enforcement team should consult current ditey
memorandaand complde consultdion requirements prior to findizing a sdtlement.

C. Final Sdtlement Amount

Once initial settlement amounts have been determined for all 8106 peEmadi§107
punitive damags claims, it maye appropriate to settle the multiple claimsabsinde amount.
Enforcenentteans may negtiate each chim separadly and agregate themin a shge
settlement amount or maggtiate a sinte amount that represents settlement of multiple
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claims. The settlement document, however, should break out the cost rectaiamyand the
penaltyand damags claims. The breakout maglso affect whether the settlement pawt is
dedudible for tax purposse and wheher insures will reimbursethe sdtlers. The enforcement
team should consider these issues in finalignggsettlement document.

The Ten Point Selement Andysis and pendty workshet (internd government
settlement documents) should also break out the settlement amount into the cost cégiovery
penaltyclaim, and punitive damag claim for internal accountingurposes.The enforcement
team has the discretion to determine the breakout althivegoenaltyghould not ezeed the
$27,500 per dagf noncompliancé’ or treble the amount ofuid costs exended.

The settlement document mggecifythat paynent of the specified amount is in
satisfaction of all 8106 and 8107 claimBhe United States mayovenant not to sue or to take
administrative action agnst the settlingartyupon paynent,only for theadministraive orde
noncompliance undeiilyg the 8106 and/or 8107 claims.

V. Purpose and Use off his Policy

NOTICE: The policies set out in this memorandum are not finahegaction, but are
intended solelyas policy Theyare not intended, nor can thieg relied upon, to create anghts
enforceable bynypartyin litigation with the United State€PA officials maydecide to follow
the policyprovided in this memorandum, or to act at variance with the pdlased on an
analsis of spediic sie circumstances.The Agencyalso reservedie right to chang this policy
at anytime without public notice.

If you have any questions oncerning the atached policy, please contect Steven Rollin,
Progam Policyand Guidance Bnch, PPED, OSRE (202-564-5142).

Additional copies of this document can be ordered from the National Technical
Information Service (NB), U.S. department of Commerce, 5285 PortaR@pad, Springeld,
VA 22161. Each order must reference the STiem number, P87-208086.For telephone
orders or further information on placiag order, call NT$ at (703) 487-4650 or (800) 553-
NTIS. For ordes viaE-mal/l nternet, send to thefollowing address:orders@ntis.fedworlday.

?The maxmum total p@alty for noncompliance with an administrative order prioradiouary
30, 1997 is $25,000 per dagee footnote 5, above, for furthepéanation.



APPENDIX A:  SAMPLE WORKSHEET FOR DOCUMENTATON OF PENALTY AND
TREBLE DAMAGES CLAIMS

Site Name and acation:
CaseName
Enforcement Team Members and Phone Numbers:

|. PENALTY CLAIM: TOTAL PENALTY $

Step 1: Per Day Penalty

List harm classification and list recalcitrance classification
List dollar amount of penalelected from appropriate cell in

matrix $

justification for harm classification (review factors and definitions found in Secioh)|

Describe harm or threat of harm:

justification for choice of penaltyithin range of harm classification box

Describe burden to EPA:

Desaibe burdan on Complying PRPs/Sttlors

justification for recalcitrance classification (review factors and definitions found in
Section 1B.2)



Describe degree ofnoncompliance (total, poor work and type of work involved, work
deficiency requiring significant ove sight, partial, missel deadlines and type of task missel,
and/or noncompliance with a reporting requir ement)

Step 2: Total Penalty

i. Period of Noncompliance is (date) to (date) for a total of
dayR consider 180 Dagutoff where appropriate (see Sectidd.1.e.).

Period selected is

justification:

ii. Per DayPenalty(Step 1) $ period of noncompliance = calculated total penalty
of $

iii. Add economic benefit of noncompliance $

attach EEN computer model printout (or pkain whyBEN was not necessatyg
determine that noncomplier did not benefit economidatign noncompliance):



iv. Calculated total penaltjStep 2, ii) $ + economic benefit of noncompliance (Step 2,
i) $ =Total Penalty$

[l. Punitive Damages Claim=$

Step 1: Initial P unitive Damages Claim

Amount of Site Response Costs, includemjorcement costs resultifim AO violation
$ + 3px =%

Step 2: Punitive Damages ClaimAdjusted for Gravity

Reducton based on facts conparabk to “harni’ and “recatitrance” facors =

$ .
Other adjustments = $

Il Sdtlement Amount Adjusted for Litigation Risk and Ability to P ay = $-

Step 1: Litigation Risk Reduction

Litigation Risk Reduction if anyb It maybe necessarny break out the litigtion risk
reduction to the @vity portion of the penaltglaim $ , the economic benefit portion of
the penaltyclaim $ , and the dareaglaim $ if the stretingof the litication

case differs for eachpg of claim. The justification should state cleakshether the concern is
for the penaltyclaim, the damaag claim, or both.

justification:



Step 2: Reduction for Ability to Pay

i. Total Settlement Claim (Penaltgection + Damags, Sectionl) $ - Litigation
Risk Reduction $ =% :

i. Total Settlement Claim Adjusted hytigation Risk - Settlement Respondent Has the Ability
to Pay$ = Amount Written Off for AbilityPay

$

justification:

IV. Supplemental Environmental Project Offset, if any $ .The SEP gidance
requires separate documentation.



	COVER MEMO
	Interim Policy on Settlement of CERCLA Section 106(b)(1) Penalty Claims and Section 107(c)(3) Punitive Damages Claims for Noncompliance with Administrative Orders
	Contents
	I. Calculating Section 106(b)(1) Civil Penalties for Settlement
	A. Overview of the Penalty Calculation Process
	Three -Step Process for Calculating Settlement Penalty

	B. Step 1: Selecting the Per Day Penalty
	1. Selecting the Harm Category
	a. Factors to be Considered in Selecting a Harm Classification
	b. Defining the Harm Categories

	2. Selecting the Recalcitrance Category
	a. Factors to be Considered in Selecting a Recalcitrance Classification
	b. Defining the Recalcitrance Categories

	3. Further Guidance on Selecting a Penalty from the Range Provided by the Harm/Recalcitrance Classification
	4. Examples13

	C. Step 2: Determining the Total Penalty
	1. Period of Noncompliance
	a. Failure to Initiate Work and Work Stoppage
	b. One or More Order Recipients Drop Out of Compliance
	c. Single vs. Multiple Violations
	d. Inadequate Work

	2. Calculate and Add Economic Benefit

	D. Step 3: Final Reductions
	1. Litigation Risk
	2. Inability to Pay
	3. Supplemental Environmental Projects


	II. Calculating Section 107(c)(3) Punitive Damages for Settlement
	A. Relationship Between Civil Penalties and Punitive Damages
	1. Noncompliance Resulting in EPA Site Work
	2. Noncompliance Resulting in Enforcement Costs

	B. Calculating Punitive Damages Claims

	III. Provisions for Stipulated Penalties in Orders on Consent
	IV. Documentation of Penalty and Damages Claims
	A. Pre-negotiation Penalty and Punitive Damages Calculations
	B. Deviation From This Policy and Headquarters Consultation Requirements
	C. Final Settlement Amount

	V. Purpose and Use of This Policy
	APPENDIX A: SAMPLE WORKSHEET FOR DOCUMENTATION OF PENALTY AND TREBLE DAMAGES CLAIMS

