ADMINISTRATIVE COMMUNICATIONS SYSTEM

UNITED STATES DEPARTMENT OF EDUCATION

Office of Management, Executive Office
400 Maryland Avenue; Washington, DC 20202

Transmittal Sheet#:  2004-0015 Date: September 30, 2004
Distribution: All ED employees Distribution Approved: /s

Directives Management Officer:  Tammy Taylor
Action: Pen and Ink Changes
Title: Handbook for Reasonable Accommodations
Number: Handbook OM-03

Document Changing:

Handbook OM-03, Handbook for Reasonable Accommodations, dated 04/27/2004.

The purpose of this policy handbook is to outline and explain the Department’ s policies
and procedures on providing reasonable accommodation for employees with disabilities,
and to give basic information on the legal framework governing employment of individuals
with disabilities. This ACS handbook also formally notifies Department applicants and

employees of their rights as required by law.

The following pen and ink changes have been made to reflect OCIO’ s reorganization and

the renaming of OCFO/CPO to OCFO/CAM.

Summary:

Pen and Ink

Changes:

Page Section

1-72 Date

1 Superseding
Information

23 C9

44 D12

Changed
04/27/2004

Information described above

Questions about accommodations for
contract employees should be discussed
with the OCFO Contracts and Purchasing
Operations office, OGC or the OM Section
504/Disability Policy Coordinator.

Certain telecommunications equipment and
services such as amplified handsets,
installation of analog or ISDN lines, caller-
ID, or stutter dial tones must be handled by
the Telecommunications Group in OCIO,
which accepts requests only through
Executive Offices.

To
09/30/2004

Information described above

Questions about accommodations for
contract employees should be discussed
with the OCFO Contracts and Acquisitions
Management office, OGC or the OM
Section 504/Disability Policy Coordinator.

Certain telecommunications equipment and
services such as amplified handsets,
installation of analog or ISDN lines, caller-
ID, or stutter dial tones must be handled by
the Network Services Team in OCIO, which
accepts requests only through Executive
Offices.

Our mission is to ensure equal access to education and to promote educational excellence throughout the nation



ADMINISTRATIVE COMMUNICATIONS SYSTEM
U.S. DEPARTMENT OF EDUCATION

caP)
L

=

Handbook OM-03 Page 1 of 72 (09/30/2004)

Distribution: Approved by: =) (04/27/2004)

All Department of Education Employees William J. Leidinger
Assistant Secretary

Office of Management

Handbook for Reasonable
Accommodations

L.

A CERCRIPTEGN

This ACS document supersedes Handbook OM-03 “Handbook for Reasonable Accommodations”
dated 04/27/2004.

For technical questions concerning information found in this handbook, please contact JoAnn
Cottman on (202) 401-0964 or viae-mail.


mailto:joann.cottman@ed.gov

U.S. Department of Education Reasonable Accommodation Handbook i

A. INTRODUCTION AND POLICY STATEMENT .....cccccoietiieiinriecinccncnccnncenee 1

Al.
A2.
A3.
A4.
AS.

Policy Statement .....ccceiuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiicieiticecte e e et ss e aes 1
About This HandbooK......ccceitieiuiuiieiecriiiecuciiierectiesecacrsecacessesacassssscassssscssessces 2
What is Reasonable Accommodation?.....ccccceveieiuiiiieiuciieiacrieiecacieiecacicsecacecnees 4
Outline of Reasonable Accommodation Procedure ......c.ccceceveiuruiieiecnreiecncnnnnnns 4
Centralized Funds and ReSOUICES.....cccccvuiuieieieieieieiiieiiiiieiiiettcesececesecacacacacaes S

B1.
B2.
B3.
B4.
BS.
B6.
B7.
BS.
B9.
B10O.
B11.

Federal Agencies’ Obligation to Provide Reasonable Accommodation.............. 6
Definition of ‘Disability’.....cccciiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiiciiiiieceieceeneenaes 6
Definition of ‘Qualified Individual with a Disability’ .......ccccceceiiiniiiininnnnnnnene. 8
Essential FUNCtiONS ...c.ccceieiuiiiiiiiiiiiiieiiiiiieiriiiiiecitieietesetierecetesecesecsscasesessscasaes 8
Employees Who Have an Impairment but Not a Disability.........ccccceeieinennnnenen. 9
Types of Reasonable Accommodation.......ccceeeeiiiieiniiiiiiiieiiiiniieciecieieciecieccnens 10
Undue HardsShip ...cccceeieiiiiiiiiiiiiiiiiiieiiiiieiieieiiiiiciiciectietieciesecssciscsscesssccscscnsens 10
Direct Threat and Conduct ISSUES .......cccceurururuiuruiuieiuieieieieieceieieieieteieccecececees 11
Reasonable Documentation and Medical Information ........c.cccceuvuvuruvuinannnnnne. 12
Reassignment .....cccciiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieiiiiiicititiitecittecacetsesscactsscacncnsnnes 14
Interviewing and New EMPIOYEES ..ccceiriurniieiicniiriiinciiiecacncsesacectsscacecsscacncncnnes 15

DEPARTMENT OF EDUCATION POLICY .....cccccttteiecinccnccnccccenccnscsncennes 17

Cl1.
C2.
C3.

C4.
CS.
Cé6.
C7.
C8.

Co.

C10.
Cl11.
C1l2.
C13.

ED’s Reasonable Accommodation Policy: Provide the Tools to Do the Job....17

Confidentiality....ccccoiiiuiiiiiiiiiiiiiiiiiiieiiiiiiiieiiiiiiitieciettietieciesecseciscsscesssscscscnsens 17
Difficult Issues: Restructuring Duties, Performance Problems, Conduct and
Attendance ......cciiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiittiritiaterettatatetistatetitistatestssasasesnssnns 18
Alternative Work Schedules, Leave, and Reasonable Accommodation ............ 19
Flexiplace and Working at Home as a Reasonable Accommodation ................ 20
Workers’ Compensation and Reasonable Accommodation.......cccceceveveinnnnnnee. 22
Union Role in Reasonable Accommodation......c.ccceciieiieiiiiiriiiniieiieiiriecencescenens 22
Reasonable Accommodation for Volunteers, Part-Time Employees, Student
Interns, Detailees, and Temporary EMpPIOYees .....ccceeeveiucureiecnceiecacnciececececnnes 23
Reasonable Accommodation for Contractor Employees......ccccceceieiucnenenncncnnnnes 23
Service ANImalS ...ccciiiiiiiiiiiiiiiiiiiiiiiiiiiieiieiieiitiitieettetestescssetisctscessesssccscscnsens 24
Interpreters, Readers, and Personal Attendants........c.ccceceiniiniiiiieiiineinciecnnnes 25
Transportation for Work-Related Activities .....cccccevevuviiiiniiiiieniiiiienncieienannee. 27

Official Travel and Reasonable Accommodation.......cccceeveeneriicneceneecennccennccennes 28



U.S. Department of Education Reasonable Accommodation Handbook ii

H.

C14. Facility Modifications for Reasonable Accommodation ........c.cccccevvinininnnnnnnen. 30

DEPARTMENT OF EDUCATION PROCEDURES........cccccceiettiecinrcnncnnneeee. 31

D1. ED Procedures for Reasonable Accommodation Decisions........c.cccecueieeieennnnnns 31
D2. Time Frames for Reasonable Accommodation Requests........cccecvueieinrnrneiannnnns 32
D3. Tracking Reasonable Accommodations.....c.cccceieeieiniiniiicieiiiiniieciecieieeieciecccnens 33
D4. Routine or Repeated Accommodation RequestsS......ccceciivieriniiaiincrcnrcnrencercerens 34
D5. Roles and Responsibilities of Employees and Supervisors.......ccccceeeeeieincncnnnnes 35
D6. Review of Reasonable Accommodation DecisSions .......cccccoceeeiicniieiecaceienncannes 37
D7. Review of Medical Documentation........ccccieiieiiiiiiiiiiiiniieiiririeciocescrsacencescesens 37
DS8. Funding for Reasonable Accommodations........ccccectieieinrieiaieriiieieciiiececereeecanes 39
Do9. Hiring and Appointing Authorities.....c.ccceceiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieieieiceene. 40
D10. Other Disability-Access Policies: Accessible Meetings, Documents, and

T s 1) o Y- N 41
D11. Computer-Related Accommodations......c.cceeeieiieineiiiiiciiiieiiiniiiciecieiecieciecnennens 43
D12. Telecommunications Accommodations.......cccceveieiueiieiiiieiniiniiiciecieiecieciecennens 44
D13. Ergonomics and Furniture Accommodations .......ccccceeieiiiniiiiiicieieineieciecnenens 44

RESOURCES AND REFERENCES .....cccctittitttintinrieciececceccersnccecescescnsenss 45

El. ED Offices and Their Roles in the Reasonable Accommodation Process ......... 45
E2. Disability-Access Resources in the Department.......ccccceceieiuiiieiniiieiecenieienanes 46
E3. I DIV 171 14 (o] s T- T P P PR 49

REASONABLE ACCOMMODATION PROCEDURES CHECKLIST ............ 55

INTRODUCGCTION .....cucutututucurucereracesesasesesesescsescscscscscssscsssssssssssssssssssssssssssssssssssssssssscses 55
SOME THINGS TO REMEMBER .......ccccttttuturururucacecacacacasacasssasssasssessssssssssssssssssssssassss 56
1. The accommodation reqUEeSt......cccvirieiieiiriirieiieiieterterseciacessessessasessessessessassssesseses 58
2. Review the essential functions of the job......ccccceieiiiiiiiiiiiiiiiiiiiiiiiiiieiiiieieieieceee, 59
3. Request and evaluate documentation or medical information if necessary ........... 60
4. Request needs-assessments or collaboration with other offices ..........ccccuvuenenennn... 61
5. Evaluate the accommodation request ........ccceieiiiiiiiiiiiiiiiiiiiciiieiiieiiiiceieiecaceennes 62
6. Supervisor’s Decision Point ........ccceiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiciecec e aees 63

REASONABLE ACCOMMODATION REQUEST FORM........c.ccccceeeveneeneee.. 66

Privacy Act Statement......ccccceiuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiicieiieiieieciecieetsatcsciscessacssccscnssnces 69

RELEASE OF MEDICAL INFORMATION FORM......cccccctvetiecnrcnrcncincncenes 72



U.S. Department of Education Reasonable Accommodation Handbook Page 1

A. INTRODUCTION AND POLICY STATEMENT

Al. Policy Statement

The U. S. Department of Education (ED) is required under Sections 501 and 504 of the
Rehabilitation Act of 1973, as amended, to provide reasonable accommodation for qualified
individuals with disabilities. The Department’s own Section 504 regulations for federally
conducted programs, at 34 CFR 8105.30, state, “no qualified individual with handicaps shall, on
the basis of handicap, be subjected to discrimination in employment under any program or
activity conducted by the Department.” The Federal sector’s equal employment opportunity
regulations for the Rehabilitation Act, at 29 CFR 81614.203, state in part: “An agency shall make
reasonable accommodation to the known physical or mental limitations of an applicant or
employee who isaqualified individual with handicaps unless the agency can demonstrate that
the accommaodation would impose an undue hardship on the operations of its program.”

In addition, Executive Order 13164 Establishing Procedures to Facilitate the Provision of
Reasonable Accommodation, issued on July 26, 2000, directed all Federal agencies to establish
written procedures for handling requests for reasonable accommodation. On October 20, 2000,
the U. S. Equal Employment Opportunity Commission (EEOC) issued policy guidance on how
agencies can comply with this Executive Order. This guidance was issued as Notice 915.003 of
the EEOC’s Compliance Manual.

Providing reasonable accommodation fairly and promptly in accordance with the law increases
productivity and morale in the workplace, and is consistent with the Department’ s Strategic Plan
goals of providing a healthy, safe, secure, and accessible workplace for all employees. Thisisan
integral part of supporting a highly skilled and high-performing workforce.

The policy of the Department of Education shall be as follows:

e The Department will provide reasonable accommodation to all qualified employees and
applicants with disabilities, unless doing so creates an undue hardship.

e The Department will use afair and consistent procedure for determining whether an
employeeisa‘qualified individual with adisability’ as defined by law, when evaluating
accommodation requests, determining what is reasonable and what constitutes an undue
hardship. The Department will inform supervisors and employees of this procedure.

e Supervisors and employees will understand the reasonable accommodation policies and
procedures and follow them appropriately.

e The Department will provide resources to help supervisors and employees work through
each step in the reasonabl e accommodation process. determining whether a disability
exists, deciding on appropriate accommodations, obtaining expert guidance and
assessments, and procuring equipment and services needed for accommodation.
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e The Department will maintain the confidentiality of all employee medical records,
consistent with the Rehabilitation Act and the Privacy Act.

Since this Reasonable Accommodation Handbook is not aregulation or policy statement, it does
not have binding effect. Rather, it provides general information about the relevant law and the
Department of Education’s policies and practices implementing it. Assuch, it isnot a substitute
for specific legal guidance on the law and regulations. In addition, case law is aways evolving,
and court decisions or congressional action may change the statutes, regulations, and
interpretations at any time. Consequently, the Department will periodically review the
reasonable accommodation policy, procedures, and resources to ensure compliance with changes
in the law and to ensure that Department employees are receiving effective services. This
Handbook may be revised as circumstances warrant.

In any event, employees or supervisorsinvolved in alegal dispute about a specific case should
consult with their legal counsel or with the Office of the General Counsel, Division of Business
and Administrative Law, about the most current interpretations and decisions of the law.

A2.  About This Handbook

The purpose of this policy handbook is to outline and explain the Department of Education’s
policies and procedures on providing reasonable accommodation for employees with disabilities,
and to give basic information on the legal framework governing employment of individuals with
disabilities. Itispart of the Department’s Administrative Communications System (ACS), and
sets forth defined and consistent policies and procedures for providing reasonable
accommodation. This ACS handbook also formally notifies Department applicants and
employees of their rights asrequired by law. For further assistance, readers also should consult
with the appropriate offices, which are listed in the ED Resources and References section in the
back of the handbook.

Section B: Legal Overview — This section explains the legal concepts used in the reasonable
accommodation process. Thisis genera information that applies to any employment situation
under the law, and is not intended as a substitute for legal guidance on the Rehabilitation Act or
the Americans with Disabilities Act. Case law and regulatory guidance in this areais constantly
evolving; this handbook reflects the laws, regulations, and interpretations current at the time of
thiswriting. For specific legal information, please consult with the Office of the General
Counsel, Division of Business and Administrative Law (DBAL), the statutory and regulatory
language and the interpretive guidance developed by the U. S. Equal Employment Opportunity
Commission (EEOC).

Section C: Department of Education Policy — This section covers the Department of
Education’s established policies and practices for reasonable accommodation requests. It
explains how the various requirements of the law have been interpreted within the Department’s
personnel and administrative structures. This information should not be interpreted as applicable
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to other Federal agencies or other employment situations, though all policies and procedures are
consistent with the law.

Section D: Department of Education Procedures — This section covers the Department’s
procedures for requesting and providing a reasonable accommodation. It includes information
about timelines, roles and responsibilities of different parties, funding, and resources available
for reasonable accommodations. It aso explains how the needs-assessment process works for
computer, telecommunications, and ergonomic accommodations.

Section E: Department of Education Resources and References — This section contains a
listing of the offices and functions within ED that provide services relevant to the reasonable
accommodation process. It aso contains definitions of key terms used in the law and throughout
the handbook.

Section F: Reasonable Accommodation Procedures Checklist — This section can be pulled out
and used on its own by supervisors and employees who want a detailed step-by-step guide to the
reasonable accommodation process. Two columns show the supervisor’s and employee’'s
responsibilities, side-by-side, for each step. The checklist is designed to be independent of the
rest of the handbook, though users will want to consult the relevant sections of the handbook if
they need more detailed information on a particular topic.

Section G: Reasonable Accommodation Request Form — Employees may use thisform to
submit a reasonable accommodation request, but it is not required. The employee fills out the
first three pages of the form with information about the disability and requested accommodation.
The supervisor can use the next three pages, if desired, to track the request and record the results
of any meetings or decisions about the employee' s accommodation. The form also can be sent to
the Section 504/Disability Policy Coordinator or other office/individual who is helping evaluate
or respond to a reasonable accommodation request. Supervisors should be aware that employees
are not required to use this form, and that the supervisor may still have alegal obligation to
respond to an accommodation request even if no written request is submitted. See Section D3,
Roles and Responsibilities of Employees and Supervisors, for more information.

Section H: Release of Medical Information Form — Employees must sign thisrelease form if
the Department wants a physician to send information directly to the supervisor or other office,
or if the Department wants to be able to speak with the physician. See Sections B9, Reasonable
Documentation and Medical Information, and D5, Review of Medical Documentation, for more
information.

This handbook is aliving document, and it will be updated periodically to reflect changesin the
statutory language, regulations, and case law. If you have suggestions for improving it, please
contact the Section 504/Disability Policy Coordinator in the Office of Management’s (OM)
Work/Life Programs Team in Human Resources Services (HRS) with your comments and
guestions.
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A3.  What is Reasonable Accommodation?

Every employee of the Department of Education needs certain tools to do his or her job. We
take it for granted that the Department will provide us with a desk, pen and paper, telephone,
computer, e-mail, and office software; even basics like electricity, heat/air conditioning, and
restrooms can be seen as ‘tools' since they are part of what we need to get our work done. Most
employees also use reference materials, software, or training on a subject related to their job
functions. Employees working on a particular project may obtain specialized software or other
tools to help them do their jobs. In the same vein, employees with disabilities may need unique
tools to help them do their jobs or to be able to use the same tools or amenities that others can
use‘asis.’

Broadly speaking, the term * reasonable accommodation’ refers both to these specialized tools or
adjustments that help employees with disabilities do their jobs, and to the process of determining
what is the most appropriate tool or adjustment. Ideally, the supervisor and employee together
will work out an appropriate reasonable accommodation in an interactive process. The end result
of the process should be an employee who has the tools he or she needs to be productive, and a
supervisor who is able to effectively manage the work of the employee with a disability and
othersin the unit.

Sometimes the accommodation needed by an employee with a disability is not a physical object,
but rather, a change in the way work is done or a modification to workplace policies. A request
for thistype of accommodation must be evaluated the same way that a request for a physical
object would be: by looking first at whether it islikely to be effective, and then at whether it
creates an undue hardship for the Department. The law requires the Department to make such
changesiif they are necessary to accommodate a qualified employee with a disability, do not
change the essential functions of the job, and if they do not create an undue hardship for the
Department. The law also requires the Department to respond quickly to reasonable
accommodation requests. Supervisors are responsible for understanding these legal obligations
and seeking out the information and resources they need within the Department to respond
properly. Employees are responsible for asking for an accommodation if it is needed, and for
providing reasonable documentation if it is not obvious what their disability is or why they need
accommodation.

Having a clear and effective reasonable accommodation process is a good business practice for
the Department, and also isrequired by law. The Department has established a reasonable
accommodation policy and has made available the resources described in this handbook to help
all employees, with and without disabilities, understand the law and work through the process
more effectively.

A4. Outline of Reasonable Accommodation Procedure
The following outline will give readers a general understanding of the procedure for reasonable

accommodation requests. Please refer to specific sections of the handbook for additional
guidance on each step.
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1. Employee makes accommodation request to supervisor. The request must describe the
claimed disability, how it affects the employee’ s performance of essential job duties, and
how the requested accommodation would enable the employee to perform these duties.

» Supervisor reviews request. Ideally, the supervisor and employee engagein an
interactive process to resolve the request.

2. Within 15 calendar days of receiving the request, supervisor responds or asks for additional
information if necessary to determine whether the employeeisa‘qualified individual with a
disability,” and the type of accommodation that may be effective.

» Employee and/or supervisor gather additional information if needed: medical
documentation needs assessments, coordination with other offices. An ED Medical
Review Officer’ sreport, if needed, is considered part of this additional information.

3. Within 15 calendar days after all additional information is complete, supervisor makes two
decisions:

» Whether the employee is/isnot a‘qualified individual with a disability.’

» Whether to grant the requested accommodation, grant an alternative accommodation, or
deny the accommodation.

4. Employee may request review by second-line supervisor if he/she does not agree with the
decision. Second-line supervisor may consult with the Section 504 Coordinator, Employee
Relations Team, Regional Human Resources Services Representative and/or Office of the
General Counsel before deciding on the request within 15 calendar days of receipt.

A5. Centralized Funds and Resources

The Department has established centralized funding for reasonable accommodation purchases,
maintained by the Section 504 staff in the OM Work/Life Programs Team in Human Resources
Services (HRS). In general, thisfunding is available to cover the cost of any equipment,
services, or training needed to provide a reasonable accommodation for an employee with a
disability or to assess the employee’ simpairment and/or need for accommodation. Some of
these funds are passed through to the Office of the Chief Information Officer’s (OCIO) Assistive
Technology Team to provide assistive technology items directly to employees with disabilities.
The Department also has established centralized funding in Budget Services to cover expenses
related to providing readers, interpreters, and personal attendants. These are described in greater
detail in Section D8, Funding for Reasonable Accommodations.



U.S. Department of Education Reasonable Accommodation Handbook Page 6

B. LEGAL OVERVIEW

B1l. Federal Agencies’ Obligation to Provide Reasonable Accommodation

The Federal government is covered by several disability civil rights laws that require agencies to
provide reasonable accommodation to qualified applicants and employees with disabilities,
unless doing so poses an undue hardship. A reasonable accommodation is a modification to the
work environment or job duties that enable an individual with a disability to gain access to the
application process, perform the essential functions of the job, or enjoy other benefits and
privileges of employment. Other benefits and privileges of employment include facilities such as
the cafeteria or fitness center, workplace activities such as conferences, training and professiona
development, or office social events. They also include benefits such as leave accrual, health

and life insurance, retirement/pension plans, savings plans, and information relating to these
benefits and services.

Section 504 of the Rehabilitation Act of 1973, as amended, prohibits Federal agencies and
recipients of Federal funding from discriminating on the basis of disability in their programs,
services, and activities. Section 501 of the Rehabilitation Act protects Federal employees from
disability discrimination, and requires agencies to establish affirmative employment programs
for people with disabilities and to make an annual report to the EEOC on their hiring practices.
The regulations for Section 501 are found at 29 CFR Part 1614. The reasonable accommodation
obligation isfound at 29 CFR 1614.203.

When the Americans with Disabilities Act of 1990 (ADA) was passed, it extended similar non-
discrimination requirements to private sector employers. After the ADA was passed, Section
501 of the Rehabilitation Act was amended to apply the standards developed in the ADA to al
non-affirmative action employment discrimination complaints. The standards of Titlel, the
employment portion of the ADA, therefore, apply to Federal agencies, although the rest of the
ADA doesnot. In May 2002, the EEOC published afinal rule clarifying the application of the
employment provisions of the ADA of 1990 to federal government workers and implementing
the amendments of Section 501 of the Rehabilitation Act, under the ADA of 1992.*

B2.  Definition of ‘Disability’

For an employee to be provided with a reasonable accommodation, he or she must be a‘ qualified
individual with adisability.” Thefirst step is to establish whether or not an individual has a
disability, because that is athreshold for coverage under the law and protection from
discrimination. (See Section B3, Definition of ‘Qualified Individual with a Disability,” for the

! The Rehabilitation Act was amended in 1992 (codified as amended at 29 U.S.C. Section 791 (g) (1994)) to apply
the standards of Title | of the Americans with DisabilitiesAct (ADA) to the Federal government for purposes of non-
affirmative action employment discrimination. The EEOC published a final ruling on May 21, 2002, effective as of
June 20, 2002, clarifying the application of the employment provision of the ADA to federal government workers.
The ruling incorporates by reference the EEOC's ADA regulations, found at 29 CFR Part 1630, into the federal
sector EEO complaint processing regulations, found at 29 CFR Part 1614. The text of the final rule can be found at
EEOC's website, www.eeoc.gov.
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next step, establishing whether or not theindividual is‘qualified.”) The key iswhether the
individual has met his or her burden of establishing that, considering all the circumstances, the
individual has an impairment, and that the impairment substantially limitsamajor life activity.

An ‘individua with adisability,” as defined by law, is one who:

(1) Hasaphysica or mental impairment that substantially limits amajor life activity,
(2) Hasarecord of such animpairment, or
(3) Isregarded as having such an impairment.

Magjor life activities include such things as walking, talking, hearing, seeing, breathing and
working; thislist is suggestive, not inclusive. The analysis of whether an impairment limits a
major life activity can focus on what the individual’s functional impairments are, such as
impairments related to mobility, communication, self-care, self-direction, interpersonal skills, or
work skills. Working should be analyzed only if no other major life activity is substantially
limited by an impairment.? In order to show that an impairment substantially limits the major
life activity of “working,” an individual must establish that he or she is unable to work in a class
of jobs or abroad range of jobs in various classes. Generally, the inability to work in a specific
job, or even a specific type of job at one location, is not broad enough to demonstrate a
substantial limitation in “working.”

Determining whether a given impairment substantially limits amajor life activity should be done
on a case-by-case basis, and should be made with reference to measures, such as assistive aids
and devices, that the individual uses to mitigate the effects of hisor her impairment. For
example, if an individual has difficulty seeing, but has vision that can be corrected to within
normal range by the use of eyeglasses (even if not correctable to 20/20), he or she may not be
substantially limited in amajor life activity, and thus may not be considered to be disabled. The
key isto consider whether the impairment still substantially limits amajor life activity with the
mitigating measure. For example, an individual who can drive and read standard print with the
aid of glasses probably would not be considered disabled, but someone who cannot drive or read
street signs, and needs large print even with strong corrective lenses, probably would be
considered disabled as defined by the law.

The law also protects from discrimination an individual who has a history of having a disability,
or isregarded by others as having a disability.® For purposes of reasonable accommodation,
however, the focus should be on the nature, severity, and duration of any actual impairment; the
activity or activities that the impairment limits; and the extent to which the impairment limits the
individual’ s ability to perform the activity or activities. These factors determine whether the
individual has a disability as defined by law, what barriers he or she will encounter in the
workplace, and therefore, what type of reasonable accommodation will be most effective.

2 For more information, please see the EEOC’s Enforcement Guidance on the Americans with Disabilities Act and
Psychiatric Disabilities. See aso the definition of “substantially limits’ in the ADA regulations at 29 CFR
1630.2(j).

% 29CFR §81630.2(k) and (1).
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B3.  Definition of ‘Qualified Individual with a Disability’

The law defines a‘qualified individual with adisability’ as adisabled individual who “satisfies
the requisite skill, experience, education and other job-related requirements of the employment
position such individual holds or desires, and who, with or without reasonable accommodation,
can perform the essential functions of such position.”* Theindividual also must meet the
experience and education requirements for the position, or the criteria for appointment under one
of the special excepted appointment authorities for disabled employees, such as Schedule A.°
Being a‘qualified individual with adisability’ isthe threshold for obtaining a reasonable
accommodation.

For example, a blind law school graduate who had not passed the bar exam — arequirement for
an attorney position in the Federal government —would not be a qualified individual with a
disability because he does not satisfy the job related requirements of the employment position.
Similarly, if adisabled individua cannot perform the essential functions of the job even with the
appropriate accommodation, or if there is no accommodation that would enable him or her to do
so, then he or sheisalso not a“qualified individual with adisability.” Individualswith
disabilities are held to the same quality, conduct, and performance standards as all other
employees.

B4. Essential Functions

In analyzing a job to determine whether an employeeisa‘qualified individual with adisability,’
it isimportant to determine what the essential functions of the job are. The essential functions
are the fundamental job duties — the core of the job — as distinguished from the marginal
functions or lessimportant tasks. A function may be essential if it is the reason the position
exigts, if there are few employeeswho can doit, or if it ishighly specialized. Factorsto be
considered in the analysis include the employer’ s judgment of what is essential, written job
descriptions, how much time is spent on the function, the consequences of not performing it, the
experience of past or current employees in the same or similar positions, and the terms of a
collective bargaining agreement. For example, if an employee whose primary job
responsibilities are clerical tasks such as answering the telephone and opening mail asks to work
at home full-time or a substantial portion of the time, he or she would probably be unable to
complete the essential functions of the job, because many of these tasks cannot be done away
from the office. However, a staff person whose primary responsibilities are reviewing grant
applications, conducting research and writing reports, might be able to work at home and il
perform al the essential functions of his or her job, if the functions are not dependent on
location.

When determining the essential functions of positions in the Department of Education, greater
weight should be given to the actual experience and job functions of similarly situated employees

* 29 CFR §1630.2(m).
® Schedule A is a specia appointing authority that can be used for individuals with severe physical, mental or
psychiatric disabilities. See5 CFR 8§ 213.3102(t), (u), and (gg).



U.S. Department of Education Reasonable Accommodation Handbook Page 9

than to broad, standardized position descriptions, which often do not include tasks and duties
specific to each office and may not reflect changes in the nature and type of work performed.
Individual employees within an office may have the same broad job description but have
different duties, so essential functions should be analyzed in the context of the specific duties and
tasks of the disabled employee’sjob. Job functions should be analyzed in terms of outcome
rather than process; such as “move an object from point A to point B” rather than “pick up an
object and carry it from point A to point B.” The Department’ s formal performance appraisal
system, which includes an employee’ s performance agreement, should be used in the process of
determining the essential functions of the job.

B5. Employees Who Have an Impairment but Not a Disability

The reasonable accommaodation process is designed for qualified employees who have a
disability as defined under the law: an impairment that substantially limits one or more major
life activities. The Department has specific legal obligations toward individuals with disabilities
that it does not have toward other individuals. That iswhy the first step of the reasonable
accommodation process is to determine whether or not the individual has a disability.
Employees and supervisors should not use the reasonable accommodation process for people
who have impairments such as back pain, hand/wrist pain, or temporary ailments such as sprains,
fractures, etc, that are not considered disabilities under the law. Short-term conditions such as a
broken leg that may significantly impair an individual’ s ability to walk (amajor life activity) but
is expected to heal normally usually are not considered disabilities. Supervisors should make
necessary workplace adjustments for employees who have injuries or other temporary
conditions, but should not use the formal reasonable accommodation processto do so. Itis
crucial to conduct a case-by-case analysis of each individua situation to determine whether or
not the individual has a disability as defined by law, taking into account the duration and the
degree to which it [imitsamajor life activity. For example, many employees have low-level
impairments that may signal the onset of repetitive-motion injuries such as carpal tunnel
syndrome. These impairments may respond well to preventive solutions if caught early on, but
are not yet disabilities. Although these individuals may benefit from workplace adjustments
such as modified chairs, workstations, or computer peripherals, there are other resources and
policies available in the Department that can be used to address these needs. Any adjustments
for employees who have impairments that do not meet the legal definition of disability are the
financial and administrative responsibility of the Principal Office and are not reasonable
accommodations. Employees and supervisors may consult with the Section 504/Disability
Policy Coordinator and the Assistive Technology Team for guidance about other resources and
for assistance in determining whether an impairment is adisability. The Assistive Technology
Team, at its discretion, may provide some preventive equipment for employees who experience
computer-related repetitive stress injuries which cause impairments that may not be severe
enough to be disabilities, but would worsen without adaptive equipment.
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B6.  Types of Reasonable Accommodation

A reasonable accommodation is any modification to the work environment or the way that work
is performed that enables a qualified individual with a disability to perform the essential
functions of the job. The employer also must provide accommodations for non-essential job
functions and for other benefits and privileges of employment, such as the cafeteria, fitness
center, training and professional development, conferences, office social events, other workplace
activities, and access to payroll, leave, retirement, insurance, and other benefits. Reasonable
accommodations can include: making physical changes to the worksite or furniture, restructuring
jobs or modifying schedules, purchasing or modifying equipment such as computers or
telephones, modifying workplace policies, providing materials in aternate formats, providing
readers or interpreters, or other services, and, in appropriate cases, reassignment to a vacant
position.

There are as many types of reasonable accommodations as there are people with disabilities, and
the most appropriate accommodation for each individual must be determined on a case-by-case
basis. The law recommends an interactive process between employer and employee. The
employer should give priority to the employee’ s desires, but is not required to provide the
accommodation preferred by the employee. However, if an alternative accommodation is
provided, it must be effective; that is, it must enable the employee to perform the job or to have
equal accessto other benefits. The Department has an obligation to provide reasonable
accommodation unlessit can prove that to do so would cause an undue hardship on the
operations of the agency.

B7.  Undue Hardship

The Department of Education may only deny an accommodation to a qualified employee with a
disability if the accommodation is not reasonable or if it would create an undue hardship for the
agency. Title! of the ADA requires an employer to provide reasonable accommodation to
qualified individuals with disabilities who are employee or applicants for employment, unlessto
do so would cause undue hardship.® An undue hardship is an action that is “excessively costly,
extensive, substantial, or disruptive, or that would fundamentally alter the nature or operation of
the business.”” The agency needs to consider factors such as the nature and net cost of the
accommodation, the agency’s overall size and financial resources, the type of operation, and the
impact of the accommodation upon the operation, including the impact on other employees
ability to perform their duties and the agency’ s ability to conduct business. Just as an employee
bears the burden of proving the existence of a disability, the Department bears the burden of
proof to demonstrate that a requested accommodation creates an undue hardship.

® See the EEOC Enforcement Guidance: Reasonable Accommodation and Undue hardship Under the Americans
with Disabilities Act.
729 CFR § 1630.2 (p).
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This means that an employer must look at its overall financial and organizational resources, not
just the resources of the office where an accommodation request originates. In practice, cost is
rarely adefensible reason to refuse an accommodation, particularly in the Federal sector. Most
cases of undue hardship are likely to arise from the impact on other employees or on the work
unit as awhole, or because the proposed accommodation would fundamentally alter the nature of
the business. For example, providing afull-time interpreter for a deaf employee or areader for a
blind employee might be costly but would be unlikely to cause an undue hardship for ED. If an
employee with adisability cannot perform certain job functions, reassigning nonessential duties
or switching them with another employee may be a reasonable accommodation. But if the
reassignment or switching affects essential job functions, creates significant extrawork, or
interferes with other employees' ability to do their jobs, it may be an undue hardship.®

Switching or eliminating essential job functions also may raise the question of whether or not the
employeeisa‘qualified individual with adisability.’

BS. Direct Threat and Conduct Issues

If aqualified employee with adisability poses a‘direct threat,” that is, asignificant risk of
substantial harm to the health and safety of him/herself or others, and there is no reasonable
accommodation that can eliminate the risk or reduce it to acceptable levels, it is permissible for
the agency to discharge or refuse to hire the individual. The risk must be evaluated realistically
and objectively, considering the duration of the risk, the nature and severity of the potential
harm, and how likely it isto occur. For example, an employee with epilepsy who has occasional
seizures might seriously endanger him/herself and othersif employed as a driver, but might not
pose a severe threat of harm if employed in an office setting. A determination of *direct threat’
must be based on an individualized assessment of the employee’ s present ability to safely
perform the functions of the job, considering the most current medical knowledge and/or the best
available objective evidence. For example, to determine that an employee with a psychiatric
disability poses adirect threat, the agency must identify the specific behavior on the part of the
individual that would pose the direct threat. Thisincludes an assessment of the likelihood,
nature, and imminence of future violence.

The employer can apply workplace conduct standards that are job-related for the positionsin
guestion and are consistent with business necessity. For example, nothing in the law prevents an
employer from maintaining aworkplace free of violence or threats of violence, or from
disciplining an employee who steals or destroys property. The agency does not have to tolerate
verbally or physically abusive behavior, violence, or threats from any employee, even if the
behavior is caused by adisability. Aslong as the conduct standards are applied uniformly,
employees with disabilities can be disciplined for violating them. For example, an employee
who physically intimidates and shouts at a co-worker, then later discloses that the behavior was
caused by a psychiatric disability, may still be disciplined for the incident, just as a non-disabled
employee would be. After the disclosure, the agency must make reasonable accommodation for
the disability (such astime off for treatment or a flexible schedule to alleviate medication side
effects), but it does not have to excuse that or another similar incident. If the misconduct is

8 For more information, please see the EEOC's Enforcement Guidance: Reasonable Accommodation and Undue
Hardship under the Americans with Disabilities Act.
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severe enough to result in termination or other removal from the workplace, then further
accommodation may become moot. For more information, please see the section on *direct
threat’ in the EEOC’ s Enforcement Guidance on the ADA and Psychiatric Disabilities. See also
the Department’ s policies and information on workplace violence and security found in the New
Table of Penalties for Stated Offenses, Appendix A, Personnel Manual Instruction (PM1) 751-1,
issued on March 24, 2003, items 9 through 13 in the Table. The Employee Relations Team or
Regional Human Resources Services Representative in OM/HRS can assist supervisors and
employees who have questions about conduct issues.

BO. Reasonable Documentation and Medical Information

If an employee’ s disability and/or need for accommodation are not obvious to an observer, an
employer can request reasonable documentation to establish the existence or nature of a
disability, or to verify that a requested accommodation is needed or will be effective. The
employee may be required to provide this information to demonstrate that his or her impairment
constitutes a disability, and may not be entitled to an accommodation unless he or she does so.
Generally, the Department may not ask for unlimited access to the employee’ s medical records.
The request for medical documentation usually should be limited to information about the
disability, including the nature, severity, and duration of the impairment, the activities that it
limits, and the extent to which it limits the employee’ s ability to perform those activities. The
purpose of the documentation is to enable the employer to determine whether the employeeisa
qualified individual with adisability, evaluate how these limitations affect the employee’ s ability
to perform the essential functions of the job, and evaluate an accommodation request. If the
employee asks for a new or different accommodeation, the Department may ask for
documentation showing how the employee’ s needs have changed, but it may not require the
employee to demonstrate again that he/she has a covered disability if the employee already has
done so. If the change of accommodation is prompted by a change in the disability, the
employee may need to provide documentation of how his/her disability has changed and how the
change affects his/her job.

Several 1999 Supreme Court decisions clarify that an employer appropriately may inquire into
the nature and extent of an employee’ s condition, what measures have been taken to mitigate the
condition, how effective those measures have been, and the effect of the condition on the
individual’slife activities. It isnot enough for a physician to indicate the effect of the condition
on “many people.” Rather, the documentation must focus with specificity on the employee and
demonstrate in what way the employee’ simpairment substantially limits amajor life activity,
taking into account any mitigating measures used by the employee.

How much documentation is reasonable will depend on the circumstances, including the nature
of the disability and the reason for requesting the documentation. Disability-related
documentation should be requested only when the disability and/or the need for accommodation
are not obvious to an observer. For example, if an employee who is deaf asksforaTTY and a
flashing light to indicate when the phone is ringing, no documentation should be required. For
an obvious physical disability or asimple and uncontested accommaodation request, minimal
documentation may be sufficient. For example, an employee who uses a wheelchair sometimes
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but can stand briefly and transfer to another seat requests an ergonomic desk chair. A simple
evaluation from a rehabilitation professional can help determine what type of chair would be
most appropriate. Some accommodation requests may require documentation of job functions
rather than of the disability. For example, if an employee who is deaf requests atwo-way pager,
it would be appropriate to ask what job functions require frequent telephone/text communication
from locations other than the employee’ s desk. Asking for an audiogram or other medical
documentation of the hearing lossis unlikely to provide information that will be useful in
determining whether the pager is a reasonable accommodation. It is obvious that the deaf
employee cannot use a voice telephone; what is at issue is what form of text communication is
the most effective replacement for voice telephone capabilities, given the employee’ s duties and
the level of access to telephones and voice mail enjoyed by comparable non-disabled employees.
Supervisors should be aware of the distinction between these types of documentation, and should
not automatically ask for disability-related information when they have questions about
accommodation requests.

It may be appropriate to request more detailed and extensive medical documentation for amore
complex situation when the effects of the disability are not clear, when there is a dispute about
the need for accommodation, or when there are questions as to whether the individual can
perform the essential functions of the job even with an accommodation. For example, an
employee with a psychiatric disability who has displayed disruptive behavior and whose
performance has been affected by concentration and memory impairments may be asked to
provide details of his/her diagnosis, treatment and prognosis, and allow his/her doctors to speak
with the employer. If an employee does not provide documentation, or provides documentation
that does not have enough information to enable the Department to determine whether he or she
has a disability or can be accommodated effectively, the reasonable accommodation request
cannot be processed. Even when fairly extensive and detailed documentation is requested, it
should be limited to the work related issues or other facts necessary to demonstrate the existence
of adisability as defined by law. It isimportant for supervisorsto get expert assistance with
medical information requests.

If the documentation about an employee’ s disability is complex or requires specific medical
information, employees and supervisors should consult with the OM Section 504/Disability
Policy Coordinator or the OM/HRS Employee Relations Team (ERT) (or with the Regional
Human Resources Services representative in lieu of the ERT). The Office of General Counsel’s
Division of Business and Administrative Law (DBAL) can play a consulting rolein reviewing
complex medical information and determining whether the information provided is relevant.
These offices can help determine what information is relevant, provide medical release forms,
and arrange for the Department’s Medical Review Officer to review medical documentation once
it isreceived. The employee may submit the documentation (medical or non-medical) directly to
the supervisor, or may send it to the Section 504 office, Employee Relations, or the Regional
Human Resources Services Representative so they can assist the supervisor in reviewing it. See
Section D7, Review of Medical Documentation, for more information about the review process.

The Department may require an employee with adisability to provide information from an
appropriate medical or health-care professional, and may submit alist of specific questions or
have the employee sign amedical release form. It isimportant that the employee provide the
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requested information in atimely and detailed manner. The information provided should include
the diagnosis, prognosis, relationship between medical condition and the requested
accommodation, a description of the major life activities substantially limited, and any other
necessary documentation. Providing detailed documentation to the supervisor at this stage may
prevent delays in processing the request. If the supervisor does not have enough information, he
or she will not be able to fairly evaluate the request and may have to wait for more information
before making a decision. If the documentation provided does not establish a disability or
describe why an accommodation is necessary, the employer should explain why the
documentation isinsufficient and give the employee an opportunity to provide more complete
information. If theinformation provided by the employee is insufficient, the Department may
request that the employee to see a health care professional of the Department’ s choosing. Such
an examination must be job-related and consistent with business necessity, and the Department
would pay all expenses associated with the visit(s).

Any disability-related documentation received by the Department must be kept strictly
confidential. It must be kept in afile separate from personnel records, and may be shared with
others only on a strict need-to-know basis, and in accordance with the Privacy Act and the
Rehabilitation Act.® An employer may ask a medical professional to review the documentation.
Many Federa agencies, including the Department of Education, use the Public Health Service's
Medical Review Officer (MRO) for this purpose. The MRO’sroleisto evaluate the accuracy
and compl eteness of the documentation, to advise Department managers on the severity and
nature of the employee’simpairment, and to advise whether a proposed accommodation is likely
to be effective, given the functional limitations described. The MRO does not determine whether
to grant an accommodation or whether an undue hardship exists. Those are management
decisions that can only be made by the employee’ s supervisor in the context of the job duties,
workplace structure, and overall resources of the organization.

B10. Reassignment

If an employee with adisability can no longer perform the essential functions of his’/her current
position because of the disability, and there is no accommodation that would enable him/her to
do so, the employer shall offer to reassign the employee to a vacant position at the same grade or
offer the employee a voluntary downgrade. Reassignment is the accommodation of last resort,
when nothing else works. The Department does not have to create a position or assist the
employee in becoming qualified, but shall offer to reassign the employee to a vacant position if
oneis available within a reasonable amount of time. Even if a notice has been posted and
applications are being received, aposition is still considered vacant if it has not been filled. The
disabled employee must be qualified for the vacant position (with or without reasonable
accommodation), but does not have to be the ‘best qualified’, that is, the employee does not have
to compete for the position.

® Certain disclosures of employee medical records for statistical, reporting, and security purposes are permitted
under the Privacy Act. See the text of the Privacy Act at 5 USC 85523, and the OPM regulations on the Employee
Medical File System of Records, OPM GOVT-10. See aso the Privacy Act statement on the bottom of the
Reasonable Accommodation Request Form.
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The employer must reassign the individual to a vacant position that is equivalent in terms of pay,
grade, or other factors such as location, if the employeeis qualified. If no vacant equivalent
position is available, the employer may offer the employee a voluntary downgrade to alower-
graded position for which he/sheis qualified. If there are several lower-graded positions
available, the employer must offer the individual the vacancy that most closely resembles his/her
current position in terms of pay and grade. The employer must look for vacanciesin all offices,
branches, locations, and facilities, and must provide the reassignment even if it does not
normally permit transfers between branches or offices.°

B11l. Interviewing and New Employees

Most of the information in this handbook is geared toward accommodating current Department
of Education employees. Qualified applicants with disabilities aso are entitled to reasonable
accommodation in the job-application process so that they can be considered on an equal basis
with other applicants. Thereisawealth of information available on how to conduct ajob
interview in a non-discriminatory manner, including what disability-related questions and pre-
employment medical examinations are permissible. Interviewers and hiring managers should
consult thismaterial for legal guidance on these issues, which are beyond the scope of this
handbook.

19 For more information, see questions 25-31 in the EEOC's Enforcement Guidance: Reasonable Accommodation
and Undue Hardship Under the Americans with Disabilities Act. See also 29 CFR Part 1614.
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Applicants with disabilities may be hired using the Schedule A excepted appointing authority.
These non-competitive appointing authorities may be used for an individual even if selected
through a competitive process, or they may be used for a non-competitive hiring process. The
OM Human Resources Services Personnel Staffing Specialists and the Regional Human
Resources Services Representative an assist managers with Schedule A hiring information.™

Please be aware that all resources provided by ED for accommodating employees with
disabilities or providing access for customers also are available for accommodating job
candidates throughout the application process. Thisincludes materialsin Braille, audiotape, or
other aternate formats, use of interpreter services, assistive devices for interviewing, and other
resources. All applicants must be notified that accommodations for disability are available if
needed. All ED vacancy announcements should include standard language stating that
accommodations for applicants with disabilities are available upon request, and should list a
contact for these requests.

In general, interviewers may not ask job applicants any disability-related questions, or any
guestions likely to reveal the existence or nature of adisability. Before an offer has been made,
if an applicant has an obvious disability or has voluntarily disclosed a disability, the interviewer
may ask him or her how he or she will perform specific functions of the job, and may ask what
type of reasonable accommodation will be needed. After aconditiona offer has been made, the
employer may ask whether the applicant will need reasonable accommodation for anything
related to the job.

Where information about a candidate’ s disability is volunteered or is plainly obvious, questions
about reasonable accommaodation should be limited to job functions that are clearly affected by
the disability. The hiring manager should accept a candidate’ s assertion that he or sheisableto
perform specific job functions with a given type of accommodation. For example, it may be
legitimate to ask a candidate who is blind how he or she would handle incoming mail or paper
documents, and what type of accommodation might be needed. If the candidate states that he or
sheisableto fully perform these job functions with the reasonable accommodation of a scanner,
screen-reader software, and occasional assistance from areader, the hiring manager should
assume that thisis correct, and evaluate the candidate on the same basis as a non-disabled
candidate whose ability to perform these job functions has not been questioned. If the candidate
who isblind is offered the job that is when the manager should ask more specific questions about
the type of accommodation needed, in order to effectively provide the appropriate tools for the
new employee to do his or her job.

Supervisors who have a new employee with a disability should make full use of the reasonable
accommodation process right away so that the individual can be immediately productive. Begin
discussing accommodations with the employee as soon as the job has been offered and accepted.
It may take afew weeksto order equipment or make necessary changes, and it is best to make
the arrangements beforehand so that the accommodations are ready when the new employee
reports to work.

For more information, please consult the EEOC’ s Enforcement Guidance: Pre-Employment
Disability-Related Questions and Medical Examinations.

" See 5 CFR §§ 213.3102(t), (u) and (gg).
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C. DEPARTMENT OF EDUCATION POLICY

Cl. ED’s Reasonable Accommodation Policy: Provide the Tools to Do the Job

The Department of Education’s goal isto be amodel among Federal agencies for a prompt, fair
and efficient reasonable accommodation process. For many years, the Department has been
ranked first among all Cabinet agencies in the percentage of employees with severe disabilities,
and has been near the top in overall percentage of employees with disabilities. In part, thisis
because the Department administers programs and services that deal with disability-related
subject matters such as special education, vocational rehabilitation, and civil-rights enforcement.
Many of the individuals with subject-matter expertise in these areas aso have personal
experience through having a disability or having afamily member with adisability. This has
created an institutional culture that values and relies upon the contributions of employees with
disabilities.

The basic purpose of the reasonable accommodation process is to make sure that accommodation
requests are evaluated quickly and fairly, in accordance with the law. Employees with
disabilities must have the tools to do their jobs effectively and on an equal basis with their non-
disabled peers, because enabling employees with disabilities to be productive members of the
workplace benefits everyone. The Department’s goal is to approach accommodation decisions
by figuring out the most productive solution to the problems presented.

C2. Confidentiality

Thelaw clearly states that all information about employees’ disabilities or impairments must be
kept confidential, and it is the Department’ s policy that anyone involved with a reasonable
accommodation shall uphold the highest standards of confidentiality and respect for the privacy
of individuals with disabilities. The Rehabilitation Act and the ADA require that medical
information or documentation of an employee’s impairment or disability must be kept in a
separate file from normal personnel records. Because these records arein a‘ system of records
governed by the Privacy Act, medical information can only be disclosed consistent with the
Privacy Act. There are certain routine disclosures, such as those for required statistical and
public-health reporting, litigation or law-enforcement investigations, security clearances, and
other statutory, regulatory, or administrative purposes.*?

Generally, the fact that an employee has a disability or impairment or has requested or received a
reasonable accommodation should be shared only on a need-to-know basis with those directly
involved in making the decision or providing consultation. For example, supervisors, executive
office personnel, or staff in OM offices such as Human Resources Services, Facilities Services,
Section 504/Disability Policy, OCIO Technology Center/Assistive Technology Team, or the
Office of the General Counsel may need to see information about an employee’simpairment or
medical condition in the course of assisting with the request. Each of these offices must respect
the employee’ s confidentiality and share only the information necessary to properly complete the

12 For more information, please see the text of the Privacy Act at 5 USC §552a, and the OPM regulations on the
Employee Medical File System of Records, OPM GOV T-10.
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accommodation request. Disclosure to other individuals, for example, those who need to be
informed to provide oversight of a situation or because the accommodation will affect their
conditions of employment, must be consistent with the Privacy Act. Even if the employee
chooses to disclose his or her disability or it is obvious to a casual observer (for example, the
person uses a wheelchair), others must still treat additional information such as the cause,
diagnosis, or nature of the accommodation, as confidential unless the employee has clearly
indicated otherwise or if disclosure is permitted by the Privacy Act.

C3.  Difficult Issues: Restructuring Duties, Performance Problems, Conduct and
Attendance

Many reasonable accommodation requests are simple to resolve, and require only the application
of common sense, understanding, and perhaps the purchase or modification of equipment. Other
requests are more difficult because they may involve restructuring of job dutiesin ways that raise
guestions about whether the person is a‘qualified employee with adisability’ or about
fundamental alteration of the workplace. When questions like these arise, a step-by-step analysis
isessential to ensure that it istruly adisability-related reasonable accommodation issue, and that
al options have been considered before invoking undue hardship as a reason not to
accommodate. These steps may include atask analysis of the job to determine which duties are
‘essential functions' as defined by the law; a determination of the workflow of the office; an
exploration of functional limitationsimposed by the disability or impairment and the effect of the
functional limitations on the job tasks (with review of medical documentation if necessary); and
an analysis of how shifting job tasks would affect the essential functions and office workflow. |f
restructuring shifts too many tasksto othersin the office, it may create an undue hardship and
therefore not be reasonable as an accommodation. But if restructuring allows an employeeto
switch non-essential job duties with another employee or to change the manner in which he or
she performs essential functions, it may be a creative and effective accommodation solution.

The analytical steps outlined in the Reasonable Accommodation Procedures Checklist may be
helpful. Both employee and supervisor are strongly encouraged to work collaboratively and to
consult with the Section 504 Coordinator or Human Resources Services Representative for
assistance in conducting the analysis and developing a solution. An HRS representative
(specifically, a Classification Specialist) will be consulted to ensure that the proper classification
of the proposed restructured position occurs.

When a reasonable accommodation request is accompanied by performance, conduct or
attendance problems, or when the request is submitted only after adisciplinary action, it can
become difficult to separate the disability issues from other issues. However, the legal
requirements of the reasonable accommodation process do not change or disappear when
conduct or performance issues arise. Often, the crucial first step will be to determine whether the
employee’ simpairment doesin fact constitute a disability under the law. If it does not, then the
reasonable accommodation process does not apply. If it does, then the Department must give
full consideration to the accommodation request regardless of any other personnel actions under
way. For performance problems related to speed or completion of work, the first question should
be whether accommodation would alleviate the problem. If aconduct problem isrelated to the
disability, the supervisor may discipline the employee for events that happened before the
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employee disclosed the disability. Supervisors must make accommodations after the disclosure,
but may still discipline the employee for events occurring after the disclosure. Violence,
intimidation, theft and illegal drug use need never be tolerated, regardless of what causes the
behavior.®* For more information, please consult the Department’ s policies on workplace
violence, including prevention strategies. Department policy on “Workplace Violence
Prevention™ can be found in the Human Resources Services Library on ConnectED. Supervisors
are strongly encouraged to contact the Employee Relations Team or Regional Human Resources
Services Representative whenever a performance or conduct problem arises.

C4. Alternative Work Schedules, Leave, and Reasonable Accommodation

The Department has several alternative work schedules available, such as compressed work
weeks with flex days, part-time, gliding schedules, and a variety of starting times for standard
schedules. Credit hours, when permitted, may allow employees the flexibility to meet cyclical
changes in workload or personal needs. For example, some employees who have custody of
school-aged children on aternate weeks are permitted to work long hours one week and short
hours the next week. These alternative work schedules should be available to disabled and non-
disabled employees alike, in accordance with policies established by each office.

Regulations related to accrual and use of annual leave, sick leave, leave without pay,
administrative leave, credit hours, compensatory time, and religious compensatory time are set
on agovernment-wide basis by the Office of Personnel Management. The Department of
Education has its own policies and practices to implement these government-wide regulations.
Please refer to the appropriate Personnel Manual Instruction (PM1) document in the Human
Resources Services Policy Library on ConnectED for specific information on these and other
personnel-related topics. Policies on government closings, liberal leave, or excused absences
due to inclement weather, natural disasters, or unusual events are determined by appropriate
regional authorities cooperatively and are implemented individually by each agency. All of these
policies should apply to all employees both with and without disabilities in the same manner.

However, some employees with disabilities may need additional flexibility in work hours or use
of leave, as areasonable accommodation. Some individuals are unable to work the standard
eight-hour tour of duty, but are still able to complete a 40-hour workweek by working at
different hours. A request for changes to the employee’ s work schedule should be evaluated
using the same standard as for other reasonable accommodation requests: will it be effectivein
accommodating the disability, and does it cause an undue hardship for the Department?
Oftentimes, flexibility in normal leave-request procedures or hours of work is a necessary and
effective accommodation for employees with psychiatric disabilities, or with disabilities such as
multiple sclerosis or rheumatoid arthritis that can vary considerably from day to day. Sometimes
it will not be possible for an employee to perform certain job functions during non-standard

3 A person currently engaged in the illegal use of drugs is excluded from the definition of a“qualified person with a
disability.” However, a person who has successfully completed or who is participating in a supervised rehabilitation
program and is no longer engaged in the illegal use of drugsis legally protected from discrimination on the basis of
past drug use. Such an individual may be entitled to an accommodation if there is some other impairment that
substantialy limitsamajor life activity. Seeregulations at 29 CFR §81630.3(a) and (b).



U.S. Department of Education Reasonable Accommodation Handbook Page 20

hours, but this should be evaluated on a case-by-case basis. In order for the accommodation to
be effective, the employee must be able to perform all essential job functions. The Department
may modify its standard policies on use of leave or working hours if necessary to accommodate
an employee with adisability. Supervisors and employees are encouraged to consult with the
Alternative Work Schedules coordinator in OM’s Work/Life Programs Team, the Section
504/Disability Policy Coordinator, and Human Resources Services for questions about non-
standard schedules and leave. If performance or quantity of work performed is a concern,
managers and employees should together map out some productivity measures that can be used
to evaluate the employee’ s performance and the effectiveness of the accommodation.

C5.  Flexiplace and Working at Home as a Reasonable Accommodation

Flexiplace, now known 