§1.1321-2

year of involuntary liquidation, to the
extent that they constitute items of
the kind and description liquidated in
prior years, whether or not in a year of
involuntary liquidation, shall be
deemed, in the order of their acquisi-
tion, as having been acquired by the
taxpayer in replacement of like goods
most recently liquidated and not pre-
viously replaced. In a case involving
involuntary liquidations of goods of
the same class subject to the provi-
sions of both section 22(d)(6)(A) of the
Internal Revenue Code of 1939 and sec-
tion 1321 of the Internal Revenue Code
of 1954, the involuntary liquidations of
such goods subject to the provisions of
section 1321 shall, for the purpose of re-
placements made in taxable years end-
ing before January 1, 1953, be consid-
ered as having occurred prior to the in-
voluntary liquidations of such goods
subject to the provisions of section
22(d)(6)(A) of the Internal Revenue
Code of 1939. To the extent that the
items of increase are allocated to items
liquidated voluntarily, no adjustment
will be required or permitted. Such re-
placement merchandise will be carried
in the inventory at its actual cost of
acquisition. To the extent that replace-
ments are allocated to items involun-
tarily liquidated, however, the provi-
sions of this section shall apply, both
with respect to adjustments for the
year of liquidation and other taxable
years affected and with respect to in-
ventory computations for the year of
replacement and all subsequent taxable
years.

(h) In some cases it may appear that,
at the time of the filing of the income
tax return for the year of replacement,
or within three years thereafter, an ad-
justment with respect to the income or
excess profits taxes for the year of the
involuntary liquidation, or for some
prior, intervening, or subsequent tax-
able year, is prevented by the running
of the statute of limitations, by the
execution of a closing agreement, by
virtue of a court decision which has be-
come final, or by reason of some other
provision or rule of law other than sec-
tion 7122 (relating to compromises) and
other than the inventory replacement
provisions. The adjustments provided
for in connection with the involuntary
liquidation and replacement of inven-
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tory shall nevertheless be made, but
only if, within a period of three years
after the date of the filing of the in-
come tax return for the year of replace-
ment, a notice of deficiency is mailed
or a claim for refund is filed. No credit
or refund will be allowed under such
circumstances, whether within or with-
out such three-year period, in the ab-
sence of a claim for refund duly filed;
nor will a resulting deficiency be as-
sessed or collected under section 6213(d)
relating to waivers of restrictions. The
issuance of the statutory notice of defi-
ciency or the filing of a claim for re-
fund are statutory conditions upon
which depend the provisions of section
22(d)(6)(E) of the Internal Revenue
Code of 1939, referred to in section
1321(c) of the Internal Revenue Code of
1954. The adjustment authorized by sec-
tion 22(d)(6)(E) of the Internal Revenue
Code of 1939 is limited further to the
tax attributable solely to the replace-
ment adjustments. The amount of the
adjustment shall be computed by ref-
erence to the amount of the tax pre-
viously determined, and without regard
to factors affecting the taxable year in-
volved to which no effect was given in
such prior determination. The tax pre-
viously determined shall be
ascertained in accordance with the
principles stated in section 452(d) of the
Internal Revenue Code of 1939. Any de-
ficiency paid or any overpayment cred-
ited or refunded under these cir-
cumstances shall not be subject to re-
covery on a claim for refund or a suit
for the recovery of an erroneous refund
in any case in which such claim or suit
is based upon factors other than those
giving rise to the adjustments made.

[T.D. 6500, 25 FR 12040, Nov. 26, 1960]

§1.1321-2 Liquidation and replace-
ment of lifo inventories by acquir-
ing corporations.

For additional rules in the case of
certain corporate acquisitions referred
to in section 381(a), see section 381(c)(5)
and the regulations thereunder.

[T.D. 6500, 25 FR 12042, Nov. 26, 1960]
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WAR L0OSS RECOVERIES

§1.1331-1 Recoveries in respect of war
losses.

(a)(1) The amount of any recovery in
respect of war loss property must be in-
cluded in gross income to the extent
provided in section 1332 unless, pursu-
ant to the taxpayer’s election under
section 1335, the provisions of section
1333 are applicable to such recovery.
For the treatment of war loss recov-
eries under section 1333 and the manner
of making the election under section
1335, see §§1.1333-1 and 1.1335-1.

(2) As used in this part, the term war
loss property means property considered
under section 127(a) of the Internal
Revenue Code of 1939 as destroyed or
seized, including any interest described
in section 127(a)(3) of the Internal Rev-
enue Code of 1939.

(3) For regulations governing the
treatment of war losses under the In-
ternal Revenue Code of 1939, see 26 CFR
(1939) 29.127(a)-1 to 29.127(a)-4, inclu-
sive, 29.127(b)-1, and 29.127(e)-1 (Regula-
tions 111) and 26 CFR (1939) 39.127(a)-1
(Regulations 118).

(b) The recoveries in respect of any
war loss property include the recovery
of the same war loss property and the
recovery of any money or property in
lieu of such property or on account of
the destruction or seizure of such prop-
erty. For example, there is a recovery
upon the return to the taxpayer after
the termination of the war of his prop-
erty which was treated as war loss
property because it was located in a
country at war with the United States.
An award by a government on account
of the seizure of the taxpayer’s prop-
erty by an enemy country is a recovery
under this section. The amount ob-
tained upon the sale or other transfer
by the taxpayer of his right to any war
loss property is also a recovery for the
purpose of this section. Similarly, if a
taxpayer who sustained a war loss upon
the liquidation of a corporation has re-
ceived the rights to any property of the
corporation which was treated as war
loss property, any recovery by the tax-
payer with respect to such rights is a
recovery by him for the purposes of
this section.

(c) For the purpose of this section,
the recoveries considered are only

§1.1332-1

those with respect to war losses sus-
tained in prior taxable years. Simi-
larly, the only deductions considered
are those allowable for prior taxable
years, and any allowable deductions for
the year of the recovery are ignored for
the purposes of applying such section
to the recovery.

(d) If a deduction was claimed under
section 127(a) of the Internal Revenue
Code of 1939 by a taxpayer in com-
puting his tax for any taxable year and
if such deduction was disallowed in
whole or in part, any recovery in re-
spect of the portion disallowed shall
not be subject to the provisions of part
IV (section 1331 and following), sub-
chapter Q, chapter 1 of the Code.

[T.D. 6500, 25 FR 12042, Nov. 26, 1960]

§1.1332-1 Inclusion in gross income of
war loss recoveries.

(a) Amount of recovery. Except as pro-
vided in section 1333(1), the amount of
the recovery in respect of a war loss in
a previous taxable year is determined
in the same manner for the purpose of
either section 1332 or 1333. The amount
of the recovery of any money or prop-
erty in respect of any war loss is the
aggregate of the amount of such money
and of the fair market value of such
property, both determined as of the
date of the recovery. But see paragraph
(a) of §1.1333-1 for optional valuation
where the taxpayer recovers the same
war loss property.

(b) Amount of gain includible. (1) A
taxpayer who has sustained a war loss
described in section 127(a) of the Inter-
nal Revenue Code of 1939 and who has
not elected to have the provisions of
section 1333 apply to any taxable year
in which he recovered any money or
property in respect of a war loss in any
previous taxable year must include in
his gross income for each taxable year,
to the extent provided in section 1332,
the amount of his recoveries of money
and property for such taxable year in
respect of any war loss in a previous
taxable year. Section 1332 provides that
such recoveries for any taxable year
are not includible in income until the
taxpayer has recovered an amount
equal to his allowable deductions in
prior taxable years on account of such
war losses which did not result in a re-
duction of any tax under chapter 1 or 2
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